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Swamp  lands  in  Newton  county,  Mississippi....... ...••..... 3  197 

Swartwout,  Sarah,  children  of 3  210 

Sweet,  James ..... 1  114 

T. 

Talbot,  Invalid  Penrions,  Cox,  John  W 1  134 

Tappan,  Jadidary,  Cutter,  Charles  W.,  sureties  of... 1  121 

Forward,  William  A.,  assignee  of  Joseph  S.  Sanchez  ...  3  198 

Tayior,  Claims,  Biscoe,  George  W 1  61 

Biscoe,  George  W.,  (schooner  Speedwell) 1  146 

Collins,  Jane .. ...... .... ..........  1  41 

Gardiner,  Eleanor — --  1  161 

Janney,  Joseph,  heirs  of 1  48 

Johnson,  Binaldo,  and  Ann  K,  legal  representatives  of  ...  1  45 

Kennedy,  Joseph  M 1  46 

Kilgour,  James  E. ,  executor  of  William 1  152 

Neale,  Christopher,  assignee  of  Jerome  and  GerrardPlummer.  1  60 

Newell,  ThomasM 1  30 

Bidgeley,  William  G.,  and  others 1  44 

Wagner,  WUliam  F 1  74 

Young,  General  Bobert,  representatives  of 1  49 

Taylor,  Henry 1  137 

Temple,  John 1  156 

Tennessee,  return  of  arms  to  the  State  of.. -  1  64 

Territories,  Committee  on — 

Grow,  EUiott,  B.  G.,  and  others - 3  185 

Kan«L8,  constitution  and  State  government  for  the  Territory  of.  1  173 

Kansas,  relief  to  the  inhabitants  of  the  Territory  of -  3  179 

Kansas,  public  buildings  in  the  Territory  of •—  3  184 

Morrill,  Arizona,  organization  of  the  Territory  of -  1  ^^'^ 

Carson  Valley  to  CsJJAvzz/s,  annexaUoa  o/..........i. ......  1  11^ 

Zolliooffer,  BQvef,  Oliver  P ;, 1  ftO 

Thom;w«2>  MMTjr  W i  ^1 
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INDEX. 


Vol.  No. 

Thompson,  Williwii 3  222 

ThoriDgton,  Private  Land  Claims,  Irish,  Joseph,  and  others..... 1  62 

Bose.  JuhnB 1  111 

Thorington,  Public  Lands,  Oregon  and  Washington,  geological  surrey  of 

the  Territories  of- 1  171 

Thurston,  Accounts,  Wirt,  John  L -...-.. -.  1  29 

Todd,  Indian  Affairs,  Cherokee  reservations S  204 

Todd,  Public  BuUdhigs  and  Grounds,  Provest,  Winter  &  Co 3  253 

Treadwell.  Daniel 3  201 

Trotter,  William  B 3  251 

Turner,  Charlotte 1  38 

u. 

Uncle  Amasa,  owners  of  the  fishing  schooner •.......• 1  24 

V. 

TanBuskirk,  Abram,  heirsat  lawof.....! 3  199^ 

Van  Busklrk,  Peter 3  183 

Van  Voast,  Oershom......... ........  1  13 

Vicksburg,  Mississippi,  erection  of  a  custom-house  at. 3  246 

Victor,  Genevieve,  grandchildren  of... .!.... ........... ......... ..  1  17 

Volunteers  in  Washington  Territory,  payment  of  the. ...... 3  189 

Vreeland,  Jane 1  69 

w. 

Wade,  Commerce,  Smith,  Isaac  8. 1  76 

Wagner,  William  F 1  74 

Wainwright,  R.  A 1  106 

Wales,  George  W -^ 3  190 

"Wales,  T.  B.,  and  Company 3  190 

Walthall.  Henry,  widow  of 1  19 

Walker,  Post  Office  and  Post  Roads.  Rogers,  K  G.  and  L.  F 3  193 

Warner, Select,  Mattison, Orsamus  B —  ....•••. 3  243 

Washburn,  C  C. ,  liilitary  Afiiedrs,  Stephens,  Frederick 1  158 

Washbume,  Ellihu  B.,  Commerce,  Buffalo,  New  York,  enlargement  of  the 

custom-house  at ... 3  236 

Bowling  Green ,  Kentucky,  port  of  delivery  at 3  238 

Calloway,  Shade 1  3 

Fort  Howard,  Wisconsin ,  marine  hospital  at. ••« 3  235 

Keokuk,  Iowa,  marine  hospital  at 3  241 

Lynchburg,  Virginia,  port  of  entry  at 3  242 

Biilwaukie,  Wisconsin,  marine  hospital  at 3  239 

Ohio  river,  improvement  of  the  navigation  of  the. . .  8  234 
Fadooah,  Kentucky,  reftimishing  the  marine  hospital 

at 3  232 

Petersburg,  Virginia,  addition  to  the  custom-house  at  3  233 
Point  Isabel,  Texas,  to  Brownsville,  removal  of  the 

custom-house  at 3  237 

St.  Paul, Minnesota, public  buildings  at..... 1  116 

Vicksburg,  Mississippi,  erection  of  a  custom-house  at.  3  240 

Washburn,  Israel,  jr  ,  Elections,  Kansas  contested  election 3  186 

Washington  Territory,  armed  steamer  to  be  stationed  on  the  coast  of. 1  11 

geological  survey  of 1  171 

pay  to  volunteers  in  ... 3  189 

Watrous,  Judge  John  C, impeachment  of 2  175 

Way,  Samuel...!.^ 3  190 

Weeks,  Nancy,  widow  of  Francis 1  88 

Weeks,  Nancy,  widow  of  Francis 3  226 

We}cb,Wi}]iamW.,  charges  against 3  243 

ff^ffUUi,IJaraIidFlMiBioo^  Caulk,  BoUrtW 1  66 

Pmto,  Aoiel 1  C7 


INDEX.  XIX 

Vol.  Ko. 

White.ThomasB.,  widow  of. 1  71 

Whitfield,  Joho,  A.  H.  Beederoi., contested  election..... 3  18tf 

Whitney,  Daniel 3  202 

Wilcox, Hannah, children  of............... 1  90 

Wilkins,  Bom, and  others . 1  42 

Williams,  J.  D.  and  M 3  190 

Williams,  Mary  Ann 1  83 

WiUiama,  Military  Afbirs,Alden,  David,  and  Jonathan  Frye 3  181 

Belger,  Brevet  Major  James 1  9 

Beschke,  William 3  182 

Jones,  Brevet  Major  John ..........  1  131 

Winiains,Sna 1  16G 

Wilson,  Colonel  Benjamin, legal  representatives  of....... ...  1  163 

Wilson,  Esther,  widow  of  Renben  Garlick 1  102 

Winfield  Scott  and  San  Francisco,  officers  and  soldiers  on  board  the  steamers.  1  69 

Winn,  Samuel,  only  snrviving  child  of  Qeneral  Richard 3  225 

Winter,  (see  Provest,  Winter  &  Company) 3  253 

Wirt,  John  L 1  29 

Witherell,  James,  and  others 1  42 

Wolfe,  Udolpho 3  190 

Wolfe  &  Company 3  190 

Wood,  David 3  190 

Wo<xi,  James  B 1  81 

Wood,  Post  Office  and  Post  Boads,  Harris,  James  M 8  194 

Leonard,  Francis  DeP 3  196 

McCarty,  A.  B 3  195 

Woodbnry,  Mary,  Elizabeth  Odell,  and  others 1  8 

Woodmff,  Eevolntionary  Pensions,  Starr,  Dentenant  Daniel ,  heirs  of ....... .  1  20 

Stone,  Levi  and  Mary,  heirs  of 1  21 

Woodworth  patent,  extension  of  the 1  99 

Worden,  James  . 1  113 

T. 

Tork,  William,  hdrs  of 1  79 

Toimg,Jame8 —  1  119 

Yoong,  Gheneral  Robert,  representatives  of 1  49 

z. 

ZoOioolferi  Territoriw,  Horey, Oliver? 1  60 


34th  Congr^,  >     HOUSE  OF  REPRESENTATIVES.     C   Rkpoet 
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JOHN  H.  HORNE. 

[To  accompany  Senate  bill  46.] 


December  11, 1856. 


Mr.  Greenwood,  from  the  C!ommittee  on  Indian  Affairs,  made  the. 

following 

REPORT. 

The  Committee  on  Indian  Affairs  j  to  whom  was  referred  the  petition  and 
papers  of  John  H,  Home,  of  Mississippi,  make  the  foUotoing  report: 

Mr.  Home  became  the  purchaser  of  certain  Indian  reservations 
under  the  treaty  of  Dancing  Babit  creek,  and  paid  to  the  Indians, 
according  i;o  contract,  fifly  cents  per  acre  for  the  land  so  purchased. 
Afterwards,  the  President  of  the  United  States  (General  Jackson)' 
directed  the  patents  to  be  withheld  until  said  Home  should  pay  an 
additional  sum  of  seventy-five  cents  per  acre.  This  Home  agreed  to 
do.  In  December,  1838,  A.  A.  Kincannon,  esq.,  was  appointed  an 
agent  by  the  President  to  investigate,  adjust,  and  settle  the  matters  in 
dispute  growing  out  of  the  purchase  of  these  reservations.  To  this- 
agent  Home  paid  the  additional  seventy-five  cents  per  acre,  and  Kin- 
cannon  reported  the  payment  to  the  department.  He  failed,  however,, 
to  account  for  the  money,  and  subsequently  died  insolvent.  The  de- 
partment refused  to  acknowledge  the  validity  of  the  payment,  and  re- 
quired Home  again  to  pav  seventy-five  cents  per  acre  for  the  land, 
which  he  did — protesting  that  it  was  unjust.  The  official  correspond- 
ence exhibits  the  facts  that  Kincannon  was  the  agent  of  the  govern- 
ment— that  he  received  the  money  in  December,  1839,  and  that  no 
objection  was  made  to  its  reception  until  March,  1843. 

Then,  for  the  first  time,  the  Secretary  of  War  notified  the  agent  that 
the  currency  in  which  the  payment  was  made  hstd  depreciated,  and  that 
the  government  would  not  receive  it.  The  committee  think  the  last 
payment  was  improperly  demanded,  and  report  a  bill  for  the  relief  of 
the  petitioner.  An  official  letter  from  the  Commissioner  of  Indian 
Affairs  is  appended  to  this  report,  as  follows : 

Department  of  the  Interior, 
Office  Indian  Affairs^  December  28, 1854. 

Sir  :  In  reply  to  the  inquiries  made  in  your  letter  of  the  26th  instant, 
on  behalf  of  we  Committee  of  Indian  Affairs  of  the  Senate,  I  have  the 
honor  to  state  as  ioWows: 
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I.  The  papers  in  the  cases  of  Wanayabe  (or  Nanayaba,)  Pashona* 
wabi,  Achatonabe,  aud  Ibakahaba,  to  which  your  inquiries  refer,  show- 
that  John  H.  Home  paid  a  small  fraction  over  fifty  cents  per  acre  to 
said  Indians  for  the  tracts  of  land  reserved  to  them  respectively  under 
the  provisions  of  the  19th  article  of  the  Choctaw  treaty  of  1830  ;  and — 

II.  That  he  was  subsequently  required  to  pay  seventy-five  cents  per 
acre,  to  make  up  the  price  of  $1  25  per  acre,  under  a  decision  of  Presi- 
dent Jackson  ;  and,  it  appears,  did  pay  that  sum  to  Colonel  A.  A. 
Kincannon,  an  agent  of  the  government,  as  appears  from  said  agent's 
report  of  December  7,  1839,  to  Commissioner  Crawford. 

III.  In  consequence,  however,  of  the  money  so  paid  having  been  in 
a  currency  which  h^d  depreciated,  the  Secretary  of  War,  in  March, 
1843,  decided  that^  as  a  condition  precedent  to  the  approval  of  said 
deeds,  the  purchasers,  or  their  assignees,  should  pay  into  this  office,  in 
specie  or  its  equivalent,  the  several  sums  required  by  Colonel  Kincan- 
non to  make  the  price  of  the  lands  equal  to  |1  25  per  acre ;  and,  to 
enable  them  to  do  so.  Colonel  Kincannon  was  requested  to  return  the 
money  deposited  with  him  tp  the  depositors.  On  March  10,  1343,  he 
acknowledged  the  receipt  of  the  letter  communicating  the  Secretary's 
decision,  and  promised  that  the  matter  should  receive  his  attention 
without  unnecessary  delay  ;  but,  since  then,  nothing  further  has  been 
received  from  Colonel  Kincannon  on  the  subject. 

The  department  having  adhered  to  the  decision  above  referred  to, 
Mr.  Home,  in  October,  1850,  in  compliance  therewith,  enclosed  a  draft 
for  $657  50,  the  sum  required  by  Colonel  Kincannon  ;  whereupon  the 
four  deeds  were  reported  for  approval  in  November,  1850,  and  received 
President  Fillmore's  approval  December  9,  1850. 

IV.  One  dollar  and  twenty-fine  cents  per  acre  was  the  minimum 
required  under  the  decision  of  President  Jackson  as  a  condition  prece- 
dent to  the  approval  of  the  sale  of  Choctaw  reserves ;  although,  where 
the  evidence  adduced  showed  that  the  land  sold  was  worth  more  than 
that  sum,  evidence  of  its  payment  to  the  reservee  or  his  heirs  was 
required  as  a  condition  precedent  to  the  approval  of  the  sale. 

According  to  request,  the  papers  which  accompanied  your  letter  are 
herewith  returned. 

Very  respectfully,  your  obedient  servant, 

GEORGE  W.  MANYPENNY, 

Commiasioner. 
Hon.  A.  G.  Brow¥,  United  States  Senate. 


34th  Congbbbs,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
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ARIZONA— ORGANIZATION  OF  TERRITORY  OF. 


January  12,  1857— Ordered  to  be  printed. 


Mr.  MoRKiLL,  from  the  Committee  on  Territories,  gave  notice  of  his 

intention  to  make  the  following 

REPORT. 

The  Committee  on  Territories,  to  tohom  was  referred  the  ^^  memorial  of 
the  people  of  the  southwestern  part  of  the  Territory  of  Neto  Mexico, 
praying  for  the  organization  of  a  new  Territory ,"  and  also  of  "  the 
proceedings  of  the  convention  of  the  people  of  the  southwestern  part  of 
the  Territory  of  New  Mexico  to  organize  a  separate  Territory,''  have 
had  the  same  under  consideration,  and  report  as  follows,  to  wit : 

The  remoteness  of  the  western  portion  of  the  Territory  from  the 
capital  and  the  more  populous  eastern  portion  of  the  Territory,  and 
its  increased  extent  consequent  upon  the  annexation  of  what  is  com- 
monly called  the  Gadsden  Purchase,  in  A.  D.  1853,  seems  to  have  left 
the  inhabitants  without  much  care  of  the  local  government,  and  still 
less  of  the  general  government.  The  few  lines  which  compose  the  brief 
act  of  Congress  approved  August  4,  1854,  **  declaring  tlie  southern 
boundary  of  New  Mexico,''  by  which  the  then  recently  acquired  terri- 
tory was  incorporated  with  the  Territory  of  New  Mexico,  appears  to 
be  the  first  and  last  notice  the  people  there  have  received  since  their 
allegiance  has  been  changed  from  Mexico  to  the  United  States. 

It  appears  from  the  papers  as  above  referred  to,  and  from  other  evi- 
dence submitted  to  the  committee,  that  the  people  of  the  western  por- 
tion of  New  Nexico  complain — 

First.  That  they  have  not  been  permitted  to  exercise  the  right  of 
freemen  rnder  the  laws  and  Constitution  of  the  United  States, 

Second,  That  they  have  had  no  courts,  laws,  or  magistrates. 

Third.  That  they  are  isolated,  cut  off,  and  among  savage  tribes, 
with  no  legal  organization,  and  without  any  of  tlie  privileges  of  citi- 
zenship. 

Fourth.  That  though  nominally  in  the  county  of  Doiia  Ana,  in  the 
Territory  of  New  Mexico,  they  have  never  had  the  benefit  of  laws  or 
civil  oflScers,  nor  have  they  any  protection  for  life,  liberty,  or  property. 

Fifth.  That  the  vast  extent  of  the  present  Territory  of  New  Mexico, 
and  the  great  natural  basins  between  the  eastern  and  western  portiona 
of  the  same^  wW  forever  present  adverse  interests,  and  prevent  t\ve 
harmoDious  action  of  either  a  territorial  or  State  government. 
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They  also  pray  that  measures  shall  be  taken  for  the  speedy  settle- 
ment of  land  titles,  for  the  survey  of  the  public  lands,  for  the  protec- 
tion of  mining  interests,  for  the  establishment  of  a  post  route,  and 
the  subjugation  of  the  hostile  tribes  of  Indians  which  infest  the  coun- 
try ;  and  they  also  pray  that  Congress  will  admit  Mr.  N.  P.  Cook,  of 
Arizona,  the  delegate  elect,  to  a  seat  in  the  House  of  Representatives, 
to  all  the  privileges  of  delegates  from  other  Territories. 

This  long  list  of  grievances,  as  set  forth  by  the  people  of  that  por- 
tion of  New  Mexico  called  Arizona,  and  which  there  is  no  reason  to 
doubt  are  for  the  major  part  real  grievances,  certainly  requires  an 
early  remedy.  Whether  a  new  Territory  should  be  established,  or 
whether  other  legislative  action  calculated  to  remove  the  chief  causes 
of  complaint  should  be  resorted  to,  was  the  first  point  to  be  deter- 
mined in  the  discussion  by  the  committee. 

From  the  statements  given  to  the  committee  by  the  most  competent 
available  witnesses,  there  appears  no  reliable  data  upon  which  to 
found  an  accurate  estimate  of  the  present  numbers  of  the  white  popu- 
lation in  that  portion  of  the  Territory  which  seeks  a  separate  organi- 
zation. The  highest  supposition  is,  that  it  reaches  from  eight  to  ten 
thousand^  and  the  lowest  is  from  ttoo  to  three  thousand.  A  medium 
between  these  suppositions  would  fix  the  present  number  at  from  Jive 
to  seven  thousand  of  white  inhabitants.  This  number  is  deemed  too 
small  by  the  committee,  unless  for  the  gravest  reasons,  to  warrant  the 
large  expenditure  which  a  new  territorial  government  would  require, 
especially  when  it  is  believed  the  chief  advantages  sought  may  be  had 
in  a  more  economical  way. 

It  is  to  be  presumed  that  the  eastern  portion  of  New  Mexico  will  be 
prepared  at  no  distant  day  for  admission  into  the  Union  as  a  State. 
When  the  Territory  is  divided  for  that  purpose,  as  it  unquestionably 
will  be,  then  would  seem  to  be  the  proper  time  for  the  establishment 
of  a  new  territorial  government.  Such  a  delay,  if  the  remedies  pro- 
posed by  the  committee  shall  be  adopted,  will  subject  the  memorialists 
to  very  slight  remaining  inconveniences,  and  these,  in  the  natural 
order  of  events,  can  remain  but  for  a  brief  time  only. 

The  committee  have,  therefore,  arrived  at  the  conclusion  that  a  bill 
to  establish  a  separate  judicial  district  south  of  the  Gila,  and  to  create 
the  office  of  surveyor  general  therein,  to  provide  for  the  adjudication 
of  certain  land  claims,  to  grant  donations  to  actual  settlers,  to  survey 
certain  lands,  and  to  provide  for  the  representation  of  the  inhabitants 
of  "  the  Gadsden  Purchase"  in  the  territorial  legislature  of  New  Mex- 
ico, would  be  all  the  legislative  redress,  with  mere  minor  exceptions, 
that  the  case  requires;  and  they  report  a  bill  accordingly. 
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SHADE  CALLOWAY. 

[To  accompany  bill  H.  R.  No.  686.] 


December  12, 1856. 


Mr.  E.  B.  Wasuburne,  from  the  Committee  on  Commerce,  made  the 

following 

REPORT. 

The  Committee  on  Commerce,  to  whom  was  referred  the  petition  of 
Shade  Calloway  J  claiming  compensation  for  work  done  under  contract 
on  the  Tennessee  river,  having  had  the  same  under  consideration,  sub-- 
mit  the  foUovnng  report : 

On  the  16th  September,  1853,  the  petitioner  made  a  contract  with 
Brevet  Lieutenant  Colonel  J.  McClellan,  topographical  engineers, 
then  in  charge  of  the  improvement  of  the  Tennessee  river,  for  the  con- 
struction of  a  dam  at  the  head  of  Ross'  island,  to  be  two  feet  high 
and  200  yards  long,  for  which  he  was  to  be  paid  the  sum  of  $1,500. 
The  dam  was  to  be  completed  by  the  30th  November,  1853,  **  if  the 
high  water  does  not  prevent." 

The  contractor  commenced  '^ork  on  the  dam,  but  the  high  water 
prevented  its  completion  during  the  fall  of  1853.  In  the  following 
summer,  as  soon  as  the  condition  of  the  river  would  permit,  he  re- 
sumed the  work,  and  constructed  one  hundred  and  eighty  yards  of  the 
dam,  in  strict  compliance  with  the  terms  of  the  contract.  At  this 
stage  of  the  work,  m  August,  1854,  Colonel  McClellan  ordered  it  to 
be  suspended,  for  the  reason  that  the  appropriation  made  by  Congress 
was  not  sufficient  to  complete  it. 

Colonel  McClellan  died  on  the  1st  September,  1854,  without  hav- 
ing reported  to  the  department  the  condition  of  the  work  done  under 
the  said  contract ;  the  Secretary  of  War  appointed  R.  W.  W.  Byrd, 
who  had  been  an  assistant  under  Colonel  McClellan,  to  take  charge 
of  and  close  **  the  accounts  and  affairs  connected  with  the  improve- 
ment of  the  Tennessee  river."  This  officer  duly  approves  and  certifies 
the  petitioner's  account  for  $1,350,  which  is  the  proportional  amount 
due  for  the  work  done  in  pursuance  of  the  contract.  This  certificate 
is  appended  to  this  report. 

The  affidavits  of  oamuel  C.  Davis,  James  Lewelling,  John  Long, 
and  John  Finley,  fully  prove  the  faithful  execution  of  the  work  ac- 
cording to  the  term^  of  tie  contract;  and  the  official  certificate  of  TJLx. 
Byrd,  and  the  testimonjr  of  J.  E.  8.  Blackwell^  one  of  the  conmdB- 
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sioners  of  the  United  States  appointed  for  this  very  work,  establishes 
the  fact  that  no  payment  was  made  to  Calloway,  or  to  any  other  per- 
son for  him.  But  this  latter  fact  also  sufficiently  appears  in  the  ac- 
counts of  the  work,  for  it  is  not  claimed  that  any  payment  was  made. 

The  committee  also  append  the  letter  of  the  Third  Auditor  of  the 
Treasury,  dated  19th  November,  1855,  in  which  all  the  material  facts 
of  the  case  are  admitted,  but  in  which  the  certificate  of  the  agent 
of  the  United  States^  K.  W.  W.  Byrd,  is  discredited,  because  not 
sworn  to,  and  for  the  reason  that  Colonel  McClellan's  reports  to  the 
department  do  not  give  information  of  this  particular  part  of  the  work 
ubder  his  charge.  This  omission,  however,  is  fully  accounted  for  by 
the  sudden  death  of  that  officer,  which  took  place  very  soon  after  he 
had  ordered  the  work  to  be  suspended.  But  the  objections  of  the  au- 
liitor  are  based  chiefly  upon  the  absence  of  proof,  and  it  is  due  to  him 
to  state  that  the  affidavits  hereunto  appended  were  not  before  him,  as 
their  dates  will  show. 

It  is  apparent,  from  the  Auditor's  letter,  that  the  condition  of  the 
appropriation  fully  justified  the  contract  at  the  time  the  latter  was 
made,  and  during  the  progress  of  the  work.  The  contractor  had  no 
means  of  ascertaining  the  condition  of  the  funds,  and  perhaps  even 
the  officer  in  charge  himself  could  not  accurately  proportion  the 
diffierent  parts  of  the  improvement  to  the  sum  in  hand  ;  but  there  can 
be  no  good  reason  why  this  bill  alone  should  remain  unpaid. 

The  committee  are  of  opinion  that  the  claim  of  the  petitioner  is 
established  beyond  all  controversy,  and  they,  therefore,  report  a  bill 
for  his  relief. 


"The  United  States  to  Shade'^Calloway Dr. 

("On  account  of  Tennessee  river  improvements.) 

^'For  building  one  hundred  and  eighty  yards  of  dam  at 
Boss'  island,  in  Tennessee  river $1,350  00" 


I  certify  that  the  above  account  is  correct ;  that  the  sum,  thirteen 
hundred  and  fifty  dollars,  is  the  proportionate  value  of  above  work. 
Shade  Calloway  having  contracted  to  build  a  uniform  dam  two  hun- 
dred yards  in  length  for  fifteen  hundred  dollars  ;  that  the  work  was 
discontinued  by  order  of  Lieutenant  Colonel  Captain  McClellan  in 
charge  ;  that  above  work  is  done  agreeable  to  articles  of  contract,  and 
that  the  sum  of  thirteen  hundred  and  fifty  dollars  is  due  Shade  Callo- 
way on  account  of  above. 

K.  W.  W.  BYED, 

Agent  for  United  States, 

[See  report  on  this  claim  made  to  the  Secretary  of  War  on  the  19th 
of  November,  1855.] 


Contract  entered  into  this  day  between  Shade  Calloway,  of  Knox 
couDtjr,  Tennessee,  of  the  first  part,  and  Lieutenant  Colonel  J.  Mc- 
ClellaD,  agent  of  the  United  States  of  the  second  part. 
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I,  Shade  Calloway,  of  the  county  and  State  aforesaid,  agree  and 

contract  to  build  a  dam  at  the  head  of  Boss'  island  in  the  Tennessee 

river,  the  said  dam  to  be  two  (2)  feet  high  and  two  hundred  (200) 

yards  long,  and  in  case  a  greater  length  and  height  are  found  to  be 

necessary,  then  the  additional  length  and  height  to  be  built  at  the 

same  rate;  the  dam  to  be  built  of  straight  logs,  two-thirds  white  or 

post  oak,  and  one-third  pine  or  poplar;  the  ties  to  be  of  white  or 

post  oak ;  the  timber  to  be  framed  as  the  superintending  engineers 

may  direct,  and  the  dam  to  be  filled  with  rock  to  the  top  of  the  timber ; 

large  rock  to  be  laid  next  to  the  timber  facing  the  current  of  the  river, 

and  the  upper  layer  of  rock  to  be  of  Mary  rock ;   the  timbers  to  be 

fastened  together  by  locust  pins  twenty-two  inches  long  and  two 

inches  in  diameter ;  the  dam  to  be  completed  by  the  30th  of  November, 

1853,  if  the  hi^h  water  does  not  prevent  it;  in  consideration  of  which, 

1,  John  McClellan,  agent  as  aforesaid,  the  work  being  done  according 

to  the  requirements  above,  bind  myself  to  pay  to  the  said  Calloway 

the  sum  of  fifteen  hundred  dollars ;  in  testimony  of  which  we  hereunto 

affix  our  hands  and  seals  this  16th  day  of  September,  1853.    I  furnish 

the  timber. 

SHADE  CALLOWAY,  [seal.] 
J.  McCLELLAN,  [seal.J 

Witnesses:  Jambs  Cox. 

F.  A.  Chapman. 


Directions  for  building  dams  on  Tennessee  river. 

hi.  No  timber  will  be  used  that  is  not  of  the  following  dimensions 
and  kinds. 

The  string  or  side  pieces  to  be  twelve  inches  in  diameter  at  the 
smallest  end,  two-thirds  of  white  or  post  oak  and  one-third  pine  or 
poplar. 

The  ties  to  be  eight-feet  long  and  six  inches  in  diameter  at  the 
smallest  end. 
All  the  timber  to  be  straight,  and  free  from  wind  shakes. 
2d.  Framing  the  timber  and  putting  it  together. 
The  trenails  for  the  ties  will  be  cut  in  the  side  pieces  at  distances  of 
six  feet  from  centre  to  centre,  they  will  be  six  inches  wide  on  the  out- 
side of  the  side  pieces,  and  five  inches  wide  on  the  inside,  and  they 
will  be  five  inches  deep.     The  necks  of  the  ties  will  be  cut  to  fit  the 
trenails  tight  enough  to  require  to  be  driven  into  them  with  a  heavy 
sledge. 

The  side  pieces  will  be  so  laid  that  the  middle  of  the  logs  in  the 
upper  tier  shall  be  over  the  cap  or  joints  of  the  tier  below.  The  side 
pieces  will  have  caps  of  eighteen  inches,  and  through  each  cap  there 
will  be  driven  two  pins  of  seasoned  white  oak  two  inches  in  diameter 
and  twenty-two  inches  long. 

The  side  pieces  will  be  fastened  together  with  seasoned  white  oak 
pins,  two  inches  in  diameter  and  twenty-two  inches  long,  driven  into 
them  at  distances  of  five  feet  from  each  other. 

The  side  pieces  will  be  laid  the  small  end  of  one  and  but  of  the 
one  above  it  together,  and  if  they  do  not  fit  closely,  then  they  7f iW  \)e 
hewed  to  fit  closely. 
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3d.  Heavy  rocks  will  be  selected  to  fill  the  cribs,  the  largest  will 
be  laid  against  the  feice  of  the  dam  next  the  current,  the  top  of  tHe 
dam  will  be  covered  with  large  rock,  none  of  which  will  project  more 
than  six  inches  above  the  top  of  the  timber,  the  upper  ties  being 
covered  with  rock.  There  will  be  small  green  brush  intermixed  with 
the  rock,  and  the  intervals  between  the  large  rock  on  the  top  of  the 
dam  will  be  filled  with  small  rock. 

The  foregoing  directions  will  be  strictly  observed.  ^ 

J.  McCLELLAN, 
£vt.  Lieut.  Col.y  Capt,  Top.  Engineers. 

The  dam  to  be  two  feet  high  and  two  hundred  yards  long,  and  in 
case  a  greater  length  or  height  is  proved  to  be  necessary,  then  the 
length  or  height  to  be  built  at  the  same  rate. 


Statb  of  Tennessee, 
Knox  county  J        \     ' 

J.  E.  S.  Blackwell,  a  credible  witness,  whose  evidence  would  be 
taken  in  any  court  of  justice  in  the  State  aforesaid,  personally  appeared 
before  me^  an  acting  justice  of  the  peace  of  and  for  the  county  and  State 
aforesaid,  and  made  oath,  in  due  form  of  law,  that  he  was  one  of  the 
commissioners  appointed  by  the  government  of  the  United  States,  under 
Colonel  John  McClellan,  in  the  improvements  of  the  Tennessee  river, 
in  the  years  1853-'54,  under  an  act  of  Congress  passed  in  1853,  and 
continued  as  such .  commissioner  until  the  said  improvements  were 
abandoned  by  the  said  McClellan  for  want  of  funds.  Affiant  further 
states  that  the  said  McClellan  made  a  contract,  in  the  name  of  the 
United  States  government,  with  one  Shade  Calloway,  for  the  improve- 
ment of  said  Tennessee  river  at  Ross'  island,  for  which  he,  the  said 
McClellan,  did  not  pay  the  said  Calloway  nor  any  other  person,  for 
the  reason  that  the  said  McClellan  was  out  of  funds,  (the  word  island 
interlined  before  signed.) 

J.  E.  S.  BLACKWELL. 

Sworn  to  and  subscribed  before  me,  this  28th  day  of  March,  1856. 

ZAC.  BOOTHE, 
Jtiatice  of  the  peace  for  Knox  county  ^  and  State  of  Tennessee. 


State  of  Tennessee,  ) 
Knox  county^        \ 

I,  George  M.  White,  clerk  of  the  county  court  of  Knox  county, 
certify  that  Zac.  Boothe,  whose  name  appears  to  the  within  affidavit, 
was,  at  the  time  of  signing  the  same,  an  acting  justice  of  the  pea.ce  for 
Knox  county,  and  that  full  faith  and  credit  are  due  to  all  his  acts  as 
such^  and  being  well  acquainted  with  said  justice,  I  believe  the  within 
signature  to  be  genuine. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  my  o£ice  this  28th  day  of  March,  1856. 

GEO^Gria  ^.  ^HITE,  \l.  s.] 
Cleric  of  Knox  couulxj  court. 
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Statb  of  Tennessee,  ) 
Knox  county,        ] 

I,  Thomas  Bodgers,  chairman  of  the  county  court  of  Knox  county, 
certify  that  George  M.  White,  whose  name  appears  to  the  above  cer- 
tificate, was,  at  the  time  of  signing  the  same,  clerk  of  the  county  court 
of  Knox  county,  and  that  full  faith  and  credit  are  due  to  all  his  acts 
as  such. 
Given  under  my  hand  this  29th  day  of  March,  1856. 

THOMAS  RODGERS, 
Chairman  of  Knox  county  court. 


State  of  Tennessee,  ) 
Sevier  county,       ) 

I,  B.  M.  Chandler,  clerk  of  the  county  court  of  Sevier  county,  do 
hereby  certify  that  James  M.  Evans,  whose  genuine  signature  appears 
to  the  foregoing  affidavit,  is  and  was,  at  the  time  of  signing  the  same, 
an  acting  justice  of  the  peace  for  said  county,  duly  sworn  and  com- 
missioned, and  that  all  of  his  acts  are  entitled  to  full  faith  and  credit. 

Given  under  my  hand  and  private  seal,  having  no  seal  of  office, 
this  5th  day  of  April,  1856. 

B.  M.  CHANDLER,  Clerk,  [l.  s.] 


State  of  Tennessee,  , 
Sevier  county,       )     ' 

I,  Morgan  Davis,  chairman  of  the  county  court  of  Sevier  county,  do 
certify  that  B.  M.  Chandler,  whose  name  appears  to  the  foregoing 
certificate,  is  clerk  of  said  county  court,  and  was  at  the  time  it  bears 
date. 
Given  under  my  hand  and  seal  this  5th  day  of  April,  1856. 

MORGAN  DAVIS, 
Chairman  of  Sevier  county  court. 


State  of  Tennessee,  , 
Sevier  county,       y     ' 

Personally  appeared  before  me,  an  acting  justice  of  the  peace  of 
and  for  the  county  and  State  aforesaid,  Samuel  C.  Davis  and  James 
Lewelling,  creditable  witnesses,  known  to  be  so  by  me,  whose  evidence 
would  be  received  in  any  court  of  justice,  and  made  oath,  in  due  form 
of  law,  that  in  the  month  of  October,  1853,  they  were  working  with 
one  Samuel  Pickins  putting  a  dam  in  the  Tennessee  river  at  Ross' 
island,  under  a  contract  made  by  one  Shade  Calloway  with  Lieutenant 
Colonel  John  McClellan,  on  the  part  of  the  United  States.  Affiants 
further  state  that  in  the  latter  part  of  the  month  of  October,  1853, 
the  said  Pickins  was  compelled  to  suspend  any  further  work  on  said 
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dam,  by  reason  of  a  rise  of  the  Tennessee  river,  which  continued  too 
high  to  operate  on  said  works  the  remainder  of  the  season. 

SAMUEL  C.  DAVIS, 
JAMES  LEWELLING. 

Sworn  to  and  subscribed  before  me,  this  Slst  day  of  March,  1856. 

JAMES  M.  EVANS, 
Justice  of  the  peace  for  Sevier  county. 


State  of  Tennessee, 
Sevier  county  ^       )     * 

Personally  appeared  before  me,  an  acting  justice  of  the  peace  of  and 
for  the  county  and  State  aforesaid,  John  Finley  and  John  Long,  two 
creditable  witnesses,  whose  evidence  would  be  taken  in  any  court  of 
justice,  and  made  oath,  in  due  form  of  law,  that  they  were  employed 
and  working  with  one  Samuel  Pickins  at  building  a  dam  in  the  Ten- 
nessee, at  the  head  of  Ross'  island,  in  the  Tennessee  river,  under  a 
contract  made  by  one  Shade  Calloway  with  Lieutenant  Colonel  John 
McClellan,  on  behalf  of  the  United  States  government.  Affiants  fur- 
ther state  that  they  have  carefully  examined  a  copy  of  said  contract, 
now  before  them,  marked  B,  and  the  instructions  of  the  said  McClel- 
lan, marked  C  ;  that  said  dam  was  built  and  completed  according  to 
said  instructions  and  contract  to  the  extent  of  one  hundred  and  eighty 
yards,  when  the  further  prosecution  of  said  work  was  suspended  by 
said  McClellan  for  want  of  funds  ;  that  was  in  the  month  of  August, 
1854. 

JOHN  LONG, 
JOHN  FINLEY. 

Sworn  to  and  subscribed  before  me,  this  1st  day  of  April,  1856. 

J.  M.  EVANS, 
Justice  of  the  peace  for  Sevier  county. 


Treasury  Department, 
Third  Auditor's  Office,  November  19,  1855. 

Sir:  A  communication  to  you,  dated  September  29,  1855,  from 
Messrs.  Stanton  &  Walker,  attorneys,  relative  to  an  account  of  Shade 
Calloway,  of  Tennessee,  for  building  a  dam  at  Boss'  island,  in  the 
Tennessee  river,  having  been  referred  by  you  on  the  29th  of  Septem- 
ber to  this  office  for  report,  I  have  the  honor,  in  reply,  to  submit  the 
following : 

By  a  contract  entered  iato  with  Brevet  Lieutenant  Colonel  J.  Mc- 
Clellan, topographical  engineers,  dated  September  16, 1853,  and  which 
is  on  file  in  the  office  of  the  Second  Comptroller,  Shade  Calloway  stip- 
ulated to  build  a  dam  two  feet  high  and  two  hundred  yards  long  at  the 
Aead  of  Boss'  island,  in  the  Tennessee  Tivei,  to  loe  completed  by 
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November  30,  1853,  if  the  high  water  should  not  prevent  it;  the  ma- 
terials to  be  used  in  the  construction  of  said  dam,  and  the  manner  in 
which,  it  was  to  be  built,  being  described  in  the  contract ;  and  for 
which  he  was  to  receive  the  sum  of  fifteen  hundred  dollars,  (|1,500,) 
provided  the  work  should  be  done  according  to  the  stipulated  require- 
ments. 

Colonel  McClellan  died  September  1,  1854,  nine  months  after  the 
above  work  was  to  have  been  completed.  His  accounts  and  affairs 
connected  with  the  works  for  improvements  in  the  navigation  of  the 
Tennessee  river  were,  by  the  authority  of  the  Secretary  of  War,  placed 
in  charge  of  R.  W.  W.  Byrd,  a  clerk  and  assistant  engineer  who  had 
been  in  his  employ,  in  order  to  be  closed ;  and  on  December  20,  1854, 
Mr.  Byrd,  it  appears,  transmitted  to  the  Topographical  Bureau, 
whence  it  was  subsequently  sent  to  this  office,  an  ac^count  of  the  said 
Calloway  *^  For  building  180  yards  of  dam  at  Ross'  island,  in  Ten- 
nessee river,  $1,350  ;''  twenty  yards  less  being  charged  for  than  the 
number  of  yards  stipulated  to  be  built.  Mr.  Byrd  certifies  that  the 
account  is  correct,  that  the  work  was  done  agreeable  to  the  articles  of 
contract,  that  it  was  discontinued  by  order  of  Lieutenant  Colonel 
McClellan  in  charge,  and  that  the  above  named  sum  is  due  to  the  said 
Calloway  on  account  of  the  work  referred  to. 

It  is  not  stated  at  what  time,  or  for  what  reason,  the  order  was  given 
for  the  discontinuance  of  the  work.  It  will  be  seen,  however,  that 
by  the  terms  of  the  contract  the  dam  was  to  have  been  completed,  if 
not  prevented  by  high  water,  by  November  30,  1853,  (about  two  and 
a  half  months  after  the  date  of  the  contract,)  which  renders  it  prob- 
able that  the  part  claimed  to  have  been  built  was  completed  prior  to 
the  date  above  mentioned ;  but  if  not,  its  hould  have  been  finished  in 
the  spring  or  early  part  of  the  summer  thereafter — the  account3  of 
Colonel  McClellan  indicating  that  other  works  on  the  same  river  were 
resumed  in  the  latter  part  of  May,  1854.  This  work,  then,  must  have 
been  discontinued  either  in  the  fourth  quarter  of  1853,  or  second 
quarter  of  1854;  for  to  suppose  a  date  later  than  the  last  mentioned 
would  involve  the  supposition  that  the  terms  of  the  contract  relative 
to  the  time  specified  for  the  completion  of  the  dam  had  been  disre- 
garded by  the  claimant.  Why,  then,  was  this  account  not  paid  when 
the  order  was  given  to  stop  the  work. 

By  a  reference  to  the  accounts  of  Colonel  McClellan,  it  is  found  that 
of  the  funds  appropriated  for  improvements  in  the  navigation  of  the 
Tennessee  river^  he  had  on  hand  at  the  beginning  of  the  fourth  quar- 
ter of  1853^  the  sum  of  $3,061  31,  and  that,  in  addition  thereto,  he 
received  during  the  quarter  from  the  treasury  the  sum  of  $12,399  00 — 
making  a  total  of  $15,459  31  ;  of  which  he  expended  in  the  same 
quarter  $14,620  47 — leaving  in  his  hands  at  the  close  of  the  fourth 
quarter  of  1853,  $838  84.  In  the  second  quarter  of  1854  he  received 
from  the  treasury  $8,841  00,  making,  together  with  the  balance  in 
his  hands,  $9,679  84  ;  of  which  he  expended  during  the  same  quar- 
ter $6,170  71 — leaving  on  hand,  at  the  beginning  of  the  third  quarter 
of  1854,  an  unexpended  balance  of  $3,509  13.  Subsequently  he  re- 
ceived from  the  treasury  $3,283  00  on  the  25th  of  July,  and  on  t\ie 
14th  of  August  thereafter  the  balance  of  the  appropriation,  amount- 
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ing  to  |2,508  00 — making,  with  the  balance  on  hand  at  the  beginning 
of  the  quarter,  |9,200  13.  Of  this  amount  $8,543  27  appears  to 
have  been  disbursed  prior  to  his  death  on  September  1, 1854— leaving 
an  apparent  balance  of  |756  86  unexpended. 

From  the  foregoing  it  is  evident  that,  if  the  order  for  the  discon- 
tinuance of  the  work  in  question  was  given  either  in  the  fourth  quar- 
ter of  1853,  or  in  the  second  quarter  of  1854,  Colonel  McClellan  had 
then  on  hand  sufficient  means  to  have  made  payment  therefor.  At 
the  close  of  the  second  quarter  of  1854  he  had  on  hand  more  than 
|3,000  ;  and  in  the  latter  part  of  J«uly  next  thereafter,  he  received  a 
further  sum  of  more  than  $3,000 ;  and  about  the  middle  of  the  suc- 
ceeding month  (August)  a  still  further  sum  of  $2,508  ;  and  with  the 
means  thus  at  his  disposal,  it  is  not  understood  why  he  should  have 
omitted  to  pay  this  account,  if  the  terms  of  the  contract  had  been 
complied  with  so  far  as  permitted  by  himself.  It  is  true  that  the 
funds  referred  to  were  iatterwards  nearly  all  expended ;  but  this 
liability  being  incurred  under  a  contract  made  in  1853,  must,  there- 
fore, have  been  foreseen ;  and  if  the  amount  had  been  considered  as 
justly  due,  it  seems  reasonable  to  conclude  that  Colonel  McClellan 
would  have  so  shaped  the  expenditures  for  other  works  as  to  have 
enabled  him  to  reserve  a  sufficiency  for  its  payment  from  the  funds 
applicable  to  that  purpose. 

In  a  letter  to  Colonel  J.  J.  Abert,  Topographical  Bureau,  dated 
August  10,  1854,  Colonel  McClellan,  after  referring  to  the  failure  of 
the  river  and  harbor  bill,  says :  "1  have  directed  the  payment  and 
discharge  of  all  the  hands  from  the  work.  The  claims  of  part  of 
last  month,  part  of  which  are  yet  unpaid,  and  of  this  month,  will 
take  up  the  balance  of  the  appropriation."  And  he  adds,  that  he 
hopes,  by  a  sale  of  the  property  on  nand,  to  be  able  to  finish  the  dams 
at  Chota  and  Cancy  creek.  From  the  above  language,  it  would 
appear  that  the  claims  for  a  part  of  July  and  those  for  August,  up  to 
the  date  of  the  letter  above  adverted  to,  were  all  that  then  remained 
unpaid;  that  the  balance  of  the  appropriation  remaining  unexpended 
would  be  sufficient  for  their  payment,  and  that  the  amount  which 
could  be  derived  from  a  sale  of  the  property  on  hand,  not  being  re- 
quired to  meet  liabilities  already  contracted,  would  be  used  to  finish 
the  dams  at  Chota  and  Cancy  creek.  Now,  this  claim  must,  if  just, 
have  been  known  at  that  time  to  Colonel  McClellan,  yet  he  does  not 
appear  to  have  been  aware  of  its  existence. 

Agreeably  with  the  intention  indicated  in  the  foregoing  communica- 
tion, Colonel  McClellan  appears  to  have  discharged  and  paid  the  hands 
employed  on  the  various  works^of  which  he  was  in  charge,  in  the  early 
part  of  August ;  but  the  sale  of  the  property  was  not  made  till  after  his 
death,  when  it  was  sold  by  Mr.  R.  W.  W.  Byrd,  amounting,  per  his 
acknowledgments,  to  $871  25,  and  which  appears  to  have  been  ex- 
pended by  him.  This,  with  the  balance  of  the  appropriation  shown 
to  be  unexpended  per  Colonel  McClellan's  accounts,  would  have  been 
more  than  enough  to  pay  the  amount  of  the  present  claim.  As  shown 
by  his  letter  of  that  date,  Colonel  McClellan  knew  as  early  as  the  10th 
of  Axkgnxhi  that  no  further  appropriatio;i  could  be  obtained ;  and  if 
this  work  bad,  as  claimed,  been  performed  in  Byecotdance  with  the 
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stipulations  of  the  contract,  why  did  he  propose  to  use  the  sum 
expected  to  be  obtained  from  sales  of  public  property  in  finishing  the 
dams  at  Chota  and  Cancy  creek,  when  the  dam  built  at  Boss'  island 
remained  unpaid  for  ?  In  reply  to  an  inquiry  from  this  office,  Colonel 
J.  J.  Abert,  chief  of  Topographical  Bureau,  states  under  date  of  the 
14th  instant:  **We  have  no  information  in  relation  to  this  work, 
except  what  is  derived  from  th^  contract  already  communicated  to  the 
Treasury  Department.  Nor  are  we  able,  from  the  letters  of  Lieuten- 
ant Colonel  McClellan,  to  find  why  the  work  was  discontinued,  or  why 
the  account  was  not  paid.  The  account  in  this  case  not  being  known 
to  this  office  until  after  the  death  of  Lieutenant  Colonel  McClellan.'' 

It  appears,  then,  that  if  the  terms  of  the  contract  under  which  this 
claim  arises  were  adhered  to  by  the  claimant,  the  order  for  the  discon- 
tinuance of  the  work  claimed  to  have  been  done  must  have  been  given 
at  a  time  when  Col.  McClellan  had  ample  means  to  have  paid  for  it ; 
and  the  fact  that  he  did  not  do  so,  renders  it  probable  that  he  did  not 
regard  the  claim  as  being  just ;  and  if  discontinued  at  a  date  so  late 
that  there  were  not  sufficient  funds  left  to  pay  the  amount,  it  shows 
that  the  work  had  not  progressed  as  rapidly  as  required  by  the  con- 
tract, and  that,  in  this  particular  at  least,  its  stipulations  had  not 
been  complied  with — a  strong  presumption,  in  either  case,  being  cre- 
ated against  the  justness  of  the  claim— especially  when  taken  in  con- 
nexion with  Col.  McClellan 's  silence  respecting  it.  The  grounds  upon 
which  it  rests  at  present  are  the  contract  and  the  certificate  of  Mr. 
Byrd.  But  a  contract  can  furnish  no  evidence  that  its  stipulations 
have  been  executed ;  and  the  testimony  of  Mr.  Byrd  cannot  be  admit* 
ted  as  evidence,  except  in  the  form  of  an  affidavit,  inasmuch  as  he  is 
not  a  commissioned  officer,  nor,  it  is  believed^  at  the  time  the  said  cer- 
tificate was  given,  was  he  acting  under  the  obligations  of  an  oath. 

In  view  of  the  foregoing  considerations,  and  of  the  circumstances 
under  which  this  account  has  been  presented,  it  is  my  opinion  that 
full  and  satisfactory  evidence  should  be  required  showing  the  time 
when  the  dam,  so  far  as  claimed  to  have  been  built,  was  completed  ; 
that  it  has  been  carefully  inspected,  and  that  the  materials  used,  and 
the  manner  of  its  construction,  were  in  accordance  with  the  require- 
ments of  the  contract.  And  if  it  shall  ultimately  be  decided  to  pay 
the  amount,  an  appropriation  for  that  purpose  will  be  necessary,  all 
the  fdnds  applicable  thereto  having  been  drawn  from  the  treasury. 

The  communication  of  Messrs.  Stanton  and  Walker  is  herewith  re- 
tamed. 

Very  respectfully,  your  obedient  servant, 

ROBERT  J.  ATKINSON, 

Aiiditor. 

Hon.  Jefferson  Davis, 

Secretary  of  War. 

H.  Rep.  3 2 


i 


34th  Congress,  )   HOUSE  OF  REPRESENTATIVES.   (  Rbpobt 
3d  Session.      J  .  J    No.  4. 


EDMUND  H.  McCABE,  ASSIGNEE  OF  ANTOINE  SOULARD. 

[To  accompviy  bill  H.  R.  588.] 


December  12,  1856. 


Mr.  Porter,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  CommiUee  on  Private  Land  Claims^  to  whom  had  leen  refeyred 
the  petition  cf  Lewis  V.  Bogy  and  Elizabeth  T.  McCabe.  executors  of 
Edmund  H.  McCabej  beg  leave  to  report : 

That  on  the  20th  April,  1796,  Zenon  Trudeau,  governor  of  Upper 
Louisiana,  granted  to  Antoine  Soulard  ten  thousand  arpents  of  land, 
at  a  point  fifteen  miles  west  of  the  Mississippi  river,  and  seventy  miles 
north  of  the  port  of  St.  Louis. 

That  under  the  act  of  Coneress  26th  May^  1824,  conferring  jurisdic- 
tion on  the  district  court  oi  Missouri,  to  enable  claimants  of  land 
within  said  State  to  institute  suit  to  try  the  validity  of  their  claims, 
the  said  Antoine  Soulard,  on  the  22d  August,  1824,  filed  his  petition 
in  said  district  court,  praying  for  a  confirmation  of  the  title  of  said 
land.  The  said  petition  also  stated  that  2,067.82  acres  of  said  land 
had  been,  prior  to  the  filing  of  said  petition,  sold  by  the  government 
of  the  United  States,  and  prayed  for  the  latter  quantity  he  might  be 
allowed  to  locate  a  like  quantity  on  other  public  lands  of  the  United 
States.  The  said  Antoine  having  subsequently  died  on  27th  March, 
1825,  Julia  Soulard,  his  widow,  and  James,  Henry,  Eliza,  and  Ben- 
jamin, his  children  and  heirs  at  law,  were  made  parties  to  this  pe- 
tition. 

The  district  court  having,  on  the  hearing  of  the  petition,  decided 
against  the  validity  of  the  said  title,  an  appeal,  as  provided  by  law, 
was  taken  to  the  Supreme  Court  of  the  United  States,  where  the  case 
was  twice  argued,  and  at  the  January  term,  1836,  the  court  delivered 
a  unanimous  opinion,  in  which  they  held  that  the  said  claim  to  land 
"  is  a  good  and  valid  title  thereto  by  the  law  of  nations,  the  laws, 
usages,  and  customs  of  Spain,  the  treaty  between  France  and  the 
United  States  for  the  cession  of  Louisiana  and  the  stipulations  thereof, 
as  well  as  the  acts  of  Congress  in  relation  thereto."  The  court  then 
decreed  that  **the  title  to  the  land  embraced  in  the  concession  and 
mrvey,  which  has  net  been  sold  bj  the  JJnited  States,  is  valid  \)y  t\ie 
laws  and  trestr  aforesaid,  and  is  hereby  confirmed  agreeably  to  said 
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concession  and  survey ;  and,  further,  that  the  claimants  should  have 
a  right  to  enter  the  same  quantity  of  land  as  may  have  heen  sold  by 
the  United  States  within  the  boundaries  of  said  tract  prior  to  the  filing 
of  said  petition. 

In  pursuance  of  this  decree  a  survey  was  made  by  the  surveyor  gen- 
eral, which  was  executed  and  approved  19th  September,  1840.  (No. 
3,016.)  This  survey  shows  that  the  tract  contained  10,000  arpents, 
equal  to  8,506.94  acres.  It  also  shows  that  the  government  had  sold, 
prior  to  the  filing  of  the  petition  aforesaid,  2,120.58  acres,  for  which 
the  claimants  received  a  certificate  of  relocation,  as  provided  for  in  the 
decree  of  the  Supreme  Court. 

It  further  appears  that,  between  the  period  of  filing  the  petition 
and  the  date  of  the  decree  of  the  Supreme  Court  in  1836,  the  govern- 
ment of  the  United  States  sold  other  large  portions  of  the  land  lying 
within  the  boundaries  of  said  claim. 

It  is  for  an  equivalent  for  these  lands  that  the  petition  is  now  pre- 
sented, and  in  the* opinion  of  the  committee  the  claim  is  founded  in 
justice.  The  point  presented  is  a  simple  one.  The  government  has 
sold  lands  witnin  a  claim  derived  from  the  former  government  of  Lou- 
isiana, which  claim  has  been  decided  by  the  Supreme  Court  to  be  ob- 
ligatory on  the  good  faith  of  this  government  according  to  treaty  stip- 
ulations. The  duty  to  make  compensation  is  very  clear,  and  was  fully 
established  by  the  Supreme  Court  in  their  decree  heretofore  referred 
to,  in  which  they  ordered  certificates  of  relocation  to  issue  for  the  land 
sold  prior  to  the  filing  of  the  petition. 

On  these  principles  the  committee  submit  a  bill  providing  for  a 
right  to  relocate  on  public  lands  a  quantity  equivalent  to  that  sold 
within  the  boundaries  of  the  said  claim  between  the  filing  of  the  peti- 
tion and  the  date  of  the  patent  under  the  decree  of  1836. 


34th  Congrks,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
id  Session.      S  /     No.  5. 


HENRY  T.  MUDD. 

[To  aooompany  bill  H.  B.  589.] 


December  12,  1856. 


Mr.  Porter,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  C(/mmittee  on  PrivcUe  Land  Claims,  to  whom  was  referred  the  peti- 
tion of  Henry  T.  Mvdd,  of  Missouri^  have  had  the  same  under  con- 
sideration  and  respectfully  report : 

That  one  Charles  Burke,  on  the  15th  day  of  March,  1854,  entered 
at  the  land  office  at  Palmyra,  Missouri,  under  the  pre-emption  act  of 
the  4th  of  September,  1841,  the  southeast  quarter  of  section  34,  town- 
ship 51,  of  range  2  west,  containing  160  acres,  for  which  he  paid  $200, 
(as  per  receiver's  receipt.  No.  29,293.)  Upon  the  final  decision  of 
the  case  at  the  General  Land  Office,  the  said  entry  was  declared  illegal 
and  set  aside.  The  said  Burke  in  the  meantime,  viz :  on  the  ITth  day 
of  March,  1854,  sold  and  conveyed  said  land  to  the  petitioner,  Henry 
T.  Mudd,  for  the  price  of  eight  hundred  dollars,  which  was  paid  to 
him  by  said  Mudd,  said  Burke  being  an  Irishman,  who  had  taken  no 
steps  towards  naturalization,  and  having  no  family,  nor  any  visible 
means,  except  his  said  pre-emption,  soon  after  his  sale  thereof,  re- 
moved to  parts  unknown,  and  said  Mudd  was  allowed  to  re-enter  said 
land  at  the  government  price.  The  Commissioner  of  the  General 
Land  Office  then  decided  that  said  Burke,  or  his  authorized  agent, 
was  entitled  to  receive  back  his  said  entrance  money,  viz :  the  said 
sum  of  two  hundred  dollars,  as  his  said  entry  had  been  set  aside. 
The  petitioner,  Mudd,  however,  applied  to  the  officers  of  the  Palmyra 
land  office,  exhibited  his  said  deed  duly  executed  from  Burke,  and 
Qlaimed  that  said  sum  of  two  hundred  dollars  should  be  paid  to  him 
instead  of  said  Burke,  and  the  case  made  by  him  was  sent  on  to  the 
General  Land  Office  for  its  determination.  The  Commissioner,  how- 
ever, in  answer,  informed  the  petitioner  Mudd  that,  notwithstanding 
the  facts  above  stated,  and  the  equity  of  his  claim,  which  was  acknow- 
ledged, the  said  money  could  not  be  paid  to  any  one  but  said  Burke 
or  nis  authorized  a^ent,  in  consequence  of  the  12th  section  of  the  said 
pre-emption  law  which  declares,  '^  all  assignments  or  transfers  of  the 
right  acquired  by  said  pre-emption  law^  jt>rw>r  to  the  issue  of  a  poieitA 
nuQ  and  void." 

The  whereBbouts  of  said  Burke  being  uninown,  as  above  stated,  loiB 
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power  of  attorney  cannot  be  procured.  The  Commissioner  of  the 
General  Land  OflBce,  and  the  Secretary  of  the  Interior,  however,  both 
concur  in  recommending  the  passage  of  a  remedial  act  by  Congress, 
authorizing  them  to  recognize  the  petitioner  Mudd  as  the  assignee  of 
Burke,  so  fer  as  the  right  to  receive  the  said  sum  of  $200  is  concerned, 
and  that  thereupon  the  same  would  be  paid  to  him.  The  committee 
being  satisfied  that  said  petitioner  acted  in  good  faith  in  buying  said 
land,  and  in  ignorance  of  the  state  of  Burke's  title,  and  that  the  fund 
in  question  recognized  as  belonging  to  Burke  in  equity  and  good  con- 
science belongs  to  the  petitioner  Mudd,  report  a  bill  for  that  purpose, 
and  recommend  its  passage. 


34th  Congress,  )     HOUSE  OF  REPRESENTATIVES.      (  Report 
3d  Session.      J  )   No.  6. 


CAPTAIN  THOMAS  DUNCAN, 

[To  accompany  bill  H.  R.  687.] 


December  12,  1856. 


Mr.  Porter,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Private  Land  Claims  j  to  whom  was  referred  the  peti- 
tion  of  Thomas  Duncan,  have  had  the  same  under  consideration,  and 
respectfully  report : 

That  the  petitioner  bought  and  had  specially  assigned  to  him,  with 
the  view  of  having  them  located  on  public  lands  in  the  State  of  Mis- 
Bonri,  the  following  described  land  warrants,  viz  : 

No.  9,745,  for  80  acres,  in  the  name  of  George  Chewning,  issued 
Julj  10,  1851. 

No.  31,138,  for  40  acres^  in  the  name  of  Benjamin  Lindsley,  issued 
29th  of  November,  1851. 

No.  44,798,  for  40  acres,  in  the  name  of  Eleanor  P.  Pool,  issued 
6tli  March,  1852. 

No.  53,304,  for  40  acres,  in  the  name  of  Turner  Brown,  issued  20th 
of  April,  1852. 

No.  55,108,  for  40  acres,  in  the  name  of  George  Bromer,  issued 
29th  of  April,  1852. 

And  No.  53,140,  for  40  acres,  in  favor  of  Labin  Mauldin,  issued 
24th  of  April,  1852— for  280  acres  in  all. 

That  these  warrants,  thus  assigned  to  the  petitioner.  Captain 
Thomas  Duncan,  were  enclosed  and  deposited  in  tne  post  office  in  this 
city  to  be  mailed  to  Bela  M.  Hughes,  of  St.  Joseph,  Missouri,  to  be 
by  him,  as  attorney  for  Captain  Duncan,  located  in  his,  said  Dun- 
can's, favor.  That  said  warrants  never  reached  said  Hughes,  and 
have  been  lost.  That  said  Duncan  has  applied  to  the  pension 
office  for  duplicates  of  said  land  warrants,  and  nas  shown  said  facts 
and  the  loss  of  said  land  warrants  to  the  satisfaction  of  the  Commis- 
sioner of  Pensions,  so  as  to  enable  the  petitioner  to  obtain  the  issue 
of  said  duplicate  land  warrants.  But  the  Commissioner  of  the  Gene- 
ral Land  Office  does  not  recognize  the  assignments  on  said  lost  land 
warrants  showing  said  Duncan's  ownership  thereof,  though  satisfied, 
as  is  the  Commissioner  of  Pensions,  of  such  ownership ;  nor  can  he 
do  so  as  the  general  law  stands,  unless  specially  authorized  ;  and  it 
is  morally  impossible  for  said  Duncan  to  nnd  the  original  warrantees 
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80  as  get  their  assignments  anew.  A  caveat  having  heen  duly  en- 
tered in  the  General  Land  Office  against  the  issue  of  patents  on  said 
lost  land  warrants,  the  government  is  thereby  protected  against  any 
liability  thereon.  No  mischief  can  result  to  tne  government  by  al- 
lowing the  petitioner  to  locate  the  duplicates  placed  in  his  hands  as 
he  astoi.  But  an  act  of  justice  will  thereby  be  done  him,  which 'will 
relieve  him  from  what  appears  to  your  committee  to  be  a  hardship 
against  which  he  should  be  relieved.  They  therefore  report  a  bill  for 
that  purpose,  and  recommend  its  passage. 


34th  Oongmbs,  I     HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     J  I    No.  7. 


JEREMIAH  BRYAN— HEIRS  OF. 

[To  accompany  bill  H.  R.  690.] 


December  12, 1856. 


Mr.  Sandibge,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

In  the  case  of  the  legal  representatives  of  Jeremiah  Bryan j  deceased j 
asking  to  be  allowed  to  locaie  six  hundred  and  forty  a,cres  of  land  in 
the  Greensburg  land  district^  of  Louisiana^  referred  to  the  Uommittee 
on  Private  Land  Claims  ^  the  committee  make  the  fdlloioing  report : 

James  O.  Cosby,  who  was  appointed  commissioner  underact  of  Con- 
gress for  the  adjustment  of  private  land  claims  in  that  part  of  Louisi- 
ana east  of  the  Mississippi  and  west  of  Pearl  river,  in  his  report  of  the 
actual  settlers,  (3d  vol.  American  State  Papers,  pa^e  TO,)  states  that 
Jeremiah  Bryan  was  of  that  class,  having  made  his  settlement  in 
May,  1809.  And  the  certificate  (No.  209)  of  the  register  and  receiver 
of  the  land  office,  issued  in  May,  1849,  in  accordance  with  the  com- 
missioner's report  and  the  act  of  Congress^  declares  that  claim  No. 
451,  in  the  name  of  Jeremiah  Bryan,  was  recognized  as  valid,  and 
confirmed  for  640  acres  of  land  in  the  parish  of  St.  Helena. 

The  parties  are  now  asking  relief,  because,  by  the  completion  of 
recent  surveys,  Bryan's  claim  has  been  overslaughed — swallowed  up 
by  another — as  appears  from  the  certification  of  the  present  register 
of  the  Greensburg  land  district,  under  date  of  the  24th  July  last,  who 
states,  ^'that  from  the  evidence  on  file  in  his  office,  the  land  originally 
claimed  by  Jeremiah  Bryan  in  virtue  of  settlement  and  cultivation, 
and  which  claim  was  duly  reported  by  the  commissioner,  J.  ,0.  Cosby, 
in  his  list  of  settlement  claims,  dated  June  7,  1813,  being  No.  451 
thereof,  has  been  entirely  covered  by  a  claim  represented  on  the  map 
of  township  seven  south,  of  range  seven  east,  as  section  forty-eight,  in 
the  name  of  Samuel  Leonard,  and  there  is  no  public  land  where  the 
claim  of  Bryan  appears  to  have  been  originally  located;"  wherefore, 
your  committee,  recognizing  the  justness  of  the  claim  for  relief,  report 
the  accompanying  biU. 


34th  Congeess,  )  HOUSE  OF  REPRESENTATIVES.     (  Repobt 
3d:    Session,      \  \    No.  8. 


IIARY  WOODBURY,  ELIZABETH  ODELL,  AND  OTHERS, 

[To  accompany  bill  H.  B.  591.] 


December  12,  1856. 


Mr.  Prxngle,  from  the  Committee  on  Indian  Affairs,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Indian  Affairs,  to  whom  were  referred  the  petitions 
of  Mary  Woodbury,  Elizabeth  Odell,  and  of  Joseph  Moreau's 
children  and  ward,  half-breeds  of  the  Sioux  tribe  of  Indians^ 
praying  for  the  payment  of  money  stipulated  to  be  paid  them  under 
the  treaty  of  1837,  report : 

That  in  1837  the  government  of  the  United  States,  by  treaty  of 
that  date  with  the  Sioux  Indians,  stipulated  to  pay  to  the  relations 
and  friends  of  the  chiefs  and  braves  of  said  Indians,  having  not  less 
than  one-fourth  Sioux  blood,  the  sum  of  one  hundred  and  ten  thou- 
sand dollars,  to  be  distributed  by  the  proper  authorities  of  the  tribe, 
upon  principles  to  be  determined  by  the  said  chiefs  and  braves,  and 
the  War  Department.  In  1838  the  War  Department  appointed 
Messrs.  Pease  and  Ewing  commissioners  to  carry  into  execution  the 
clause  of  the  treaty  above  referred  to ;  and  in  September,  1838,  the 
commissioners  met  the  chiefs  and  braves,  and  it  was  determined  by 
them  that  the  petitioners,  Mary  Woodbury  (then  Taliaferro)  and  Eliza- 
beth Odell  (then  Elizabeth  Williams)  were  entitled  to  receive, 
under  the  treaty,  the  former  the  sum  of  seven  hundred  and  fifty  dol- 
lars, the  latter  the  sum  of  five  hundred  dollars ;  and  that  J.  H. 
Moreau,  Sophia  Moreau,  Antoine  Moreau,  and  Joseph  Labathe, 
children  and  ward  of  Joseph  Moreau,  were  entitled  to  likewise  re- 
ceive, the  first  the  sum  of  seven  hundred  and  fifty  dollars,  and  the 
other  three  the  sum  of  five  hundred  dollars  each.  The  commis- 
sioners, however,  ordered  the  above  sums  to  be  paid,  for  the  first  two 
payees,  to  Lawrence  Taliaferro,  and  for  the  four  last  named  payees  to 
Samuel  C.  Stambaugh,  as  trustees  ;  and  it  is  not  shown  by  the  evi- 
dence, or  by  the  record  kept  by  the  commissioners  of  their  acts,  that 
the  chiefs  and  braves  were  consulted,  or  in  any  manner  consented  to 
the  appointment  of  these  irusiees,  or  the  payment  of  the  money  into 
their  hands.  The  evidence  in  the  case  shows  that  but  a  BmaVl  poi- 
^on  of  the  above  sums  was  paid  or  appropriated  to  the  use  and  \)eiie- 
at  of  the  above  named  pajrees  by  said  trustees.     Your  committee  aie 
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of  the  opinion  that  the  payment  of  the  money  to  the  trustees,  without 
the  consent  of  the  chiefs  and  hraves,  was  not  such  fulfilment  of  the 
treaty  as  releases  the  government  from  liability  to  pay  any  such  por- 
tion  of  the  sums  named  as  the  trustees  failed  to  pay.  They  therefore 
eport  a  bill. 


34th  Congress,  >    HOUSE  OF  REPRESENTATIVES.    (    Rkport 
3d  Session.      )  i     No.  9. 


BREVET  MAJOR  JAMES  BELOER. 

[To  accompany  bill  H.  R.  592.] 


December  12,  1856. 


Mr.  Williams,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  memorial 
of  Brevet  Major  Jam^  Belger,  United  States  army^  respectfully  report : 

It  appears  from  the  evidence  that  Brevet  Major  Belger,  whilst  he  was 
in  charge  of  the  quartermaster's  department  at  San  Antonio,  Texas, 
through  the  dishonesty  of  his  clerk,  who  had  been  employed  in  the 
service  for  many  years,  and  whose  previous  official  conduct  had  insured 
for  him  the  greatest  degree  of  confidence  in  his  integrity^  by  means 
of  a  false  entry  in  the  monthly  summary  stiitement  for  the  month  of 
April,  1855,  was  defrauded  out  of  $9,300,  taken  from  the  moneys 
of  the  government  then  in  the  hands  of  the  major  for  disbursement 
for  quartermaster's  stores  for  the  use  of  the  army.  It  is  shown  by  the 
evidence  that  when  Brevet  Major  Belger  signed  this  monthly  summary 
statement,  the  amount  of  expenditures  within  the  month,  as  appeared 
on  it8  face,  not  being  very  unusual  in  their  aggregate,  did  not  attract 
the  attention  nor  excite  tne  suspicion  of  Brevet  Major  Belger,  though 
the  amount  of  expenditures  was  afterwards  discovered  to  exceed  that  of 
the  vouchers  in  the  sum  of  |9,300,  which  amount  was  fraudulently 
appropriated  to  his  own  use  by  the  said  clerk,  John  S.  Sheahan. 

ft  is  proven  that  up  to  April  1,  1855,  the  accounts  of  Brevet  Major 
Belger  were  correct. 

It  is  also  shown  that,  owin^  to  the  occurrence  of  a  difference  be* 
tween  Brevet  Major  Belger  and  his  clerk,  on  account  of  some  delayin  the 
latter  in  reaching  the  office  after  dinner,  and  his'  reception  of  a  cen- 
sure therefor  from  the  major,  he  (the  clerk)  left  the  office  and  did  not 
return.  This  induced  the  major  to  examine  the  books  and  vouchers, 
when  the  amount  of  funds  alluded  to  was  discovered  to  be  missing, 
though,  in  the  summary  statement  made  out  by  the  clerk  for  the  montn 
previous,  it  was  concealed  by  means  of  the  false  entrv  alluded  to. 
The  information  coming  to  the  ears  of  the  major  that  nis  late  clerk 
was  preparing  to  leave  for  Mexico  satisfied  him  of  his  guilt.  He  had 
reacned  halfway  between  San  Antonio  and  the  Rio  Grande  when,  pat- 
ties sent  in  pnranitof  bim  by  the  major  arrested  him  and  \)TO\ig\it 
lim  hack.    After  bis  arrest  be  offered  certain  propert7  to  make  gooi 
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the  deficiency,  provided  he  was  let  off ;  hut  Brevet  Major  Belger,  from  a 
sense  of  duty  to  prosecute  the  prisoner,  refused  to  compound  the 
felony.  He  was  brought  and  tried  hefore  Judge  T.  J.  Devine,  judge 
of  the  fourth  judicial  district  of  the  State  of  Texas,  and  was  dis- 
charged on  account  of  the  want  of  jurisdiction  in  the  State  court, 
though  the  court  was  satisfied  of  his  guilt.  Brevet  Major  Belger  then 
tried  to  bring  him  before  aUnited  States  commissioner,  but  there  was  no 
such  officer  short  of  Austin,  eighty  miles  distant.  An  express  was 
immediately  sent  by  General  Smith  with  an  affidavit  to  be  placed 
before  the  United  States  commissioner  at  Austin,  and  another  affida- 
vit was  being  made  for  the  purpose  of  holding  Sheahan  until  the  re- 
turn of  the  express  ;  but,  notwithstanding  every  precaution  was  used 
to  prevent  his  flight,  he  again  escaped,  and  succeeded  in  evading  the 
vigilance  of  those  who  pursued  him. 

A  court  of  inquiry  was  instituted  upon  the  application  of  Brevet  Major 
Belger  to  examine  all  the  transactions  connected  with  the  matter, 
which  court  concluded  that  the  amount  stated  was  abstracted  by  the 
said  clerk,  as  was  shown  (say  the  court)  by  his  attempt  to  escape,  his 
offer  after  his  arrest  of  certain  property  to  make  good  the  deficiency, 
by  his  acknowledgment  to  Colonel  Roberts^  and  by  his  trial  before 
Judge  Devine. 

Brevet  Major  Belger,  after  the  last  flight  of  the  said  clerk,  commenced 
a  civil  suit  against  him  in  the  district  court  of  Bexar  county,  in  the 
State  of  Texas,  and  had  his  property  attached  to  satisfy  the  amount 
of  the  embezzlement.  Judgment  has  been  obtained  against  him,  but 
the  friends  and  relatives  of  the  criminal  are  using  all  the  delays  of 
the  law  to  postpone  execution,  and  are  apparently  bent  upon  exhaust- 
ing every  means  to  that  effect  before  the  amount  will  be  paid.  The 
amount  standing  charged  against  Brevet  Major  Belger  on  his  accounts 
with  the  government  embarrasses  him  seriously.  He  appeals  to  the 
magnanimity  and  justice  of  Congress  to  relieve  him,  by  authorizing  that 
amount  to  be  allowed  him  in  the  settlement  of  his  accounts,  for  which 
he  proposes  to  assign  the  judgment  which  he  has  obtained  to  the 
government,  and  the  benefit  of  the  attachment,  which  he  alleges  will 
fully  satisfy  the  government  when  the  means  of  the  law's  delay  are 
completely  exhausted. 

The  committee,  looking  at  the  high  character  of  Brevet  Major  Belger 
as  an  officer,  the  efficiency  and  integrity  which  have  ever  marked  nis 
connexion  with  the  government,  and  the  fact  that  there  is  a  prospect  of 
the  judgment  and  attachment  refunding  to  the  government  the 
amount  which  he  prays  to  be  allowed  to  him  in  the  settlement  of  his 
accounts,  is  indisposed  to  see  so  meritorious  an  officer  suffer  from  the 
necessities  of  his  arduous  duties  which  required  his  confidential  em- 
ployment of  this  clerk  ;  and  looking  also  at  his  commendable  refusal 
to  have  the  deficit  made  good  and  compound  the  felony,  report  the 
accompanying  bill  for  his  relief. 


34th  Congbbss,  )   HOUSE  OF  REPRESENTATIVES.    J    Report 
3d  Session.      S  i   No.  10. 


ISRAEL  B.  BIGELOW. 

[To  accompany  Joint  resolution,  H.  R.  29.] 


December  12,  1856. 


Mr.  Quitman,  from  the  Committee  on  Military  Affiiirs,  submitted  the 

following 

REPORT. 

The  Committee  on  Military  Affairs,  to  wham  was  referred  the  memorial 

of  Israel  B.  Bigelow,  respectfully  report: 

• 

That  the  memorialist  was  a  contractor,  in  the  year  1847,  to  furnish 
beef  to  the  forces  of  the  United  States  in  the  Mexican  war,  on  their 
march  from  Victoria  to  Tampico,  Mexico  ;  that  on  the  14th  of  Janu- 
ary in  that  year  he  left  Victoria,  with  a  part  of  the  United  States 
troops,  for  Tampico,  leaving  cattle  and  men  in  that  place  to  supply 
with  beef  the  brigade  commanded  by  General  Quitman,  which  was  to 
follow  the  succeeding  day.  On  the  19th  of  the  same  month,  he  was 
called  upon  by  Lieutenant  Elliott,  an  assistant  commissary  of  sub- 
sistence, and  informed  by  him  that  his  men  had  failed  to  supply 
Greneral  Quitman's  brigade  with  beef,  on  account  of  their  having  lost 
the  cattle.  The  memorialist  was  ordered  to  return  forthwith  and, 
if  possible,  to  obtain  beef  for  said  brigade,  and  if  he  could  not, 
to  notify  General  Quitman  that  he  would  deposit  bacon  at  certain 
points  on  the  route  to  supply  his  forces.  The  petitioner  also  re- 
ceived orders  from  General  Patterson,  to  convey  to  General  Quitman 
to  the  effect  that  he  had  found  it  impossible  to  obtain  sufficient  forage 
for  the  animals,  and  that  those  in  his  brigade  must  be  put  upon  the 
same  allowance  of  a  quarter  ration  to  which  he  had  limited  those  in 
his  division.  In  returning  to  convey  to  General  Quitman  these  orders, 
and  when  about  twenty  miles  in  the  rear  of  General  Patterson,  he  was 
attacked,  in  both  front  and  rear,  by  about  twenty  Mexican  cavalry, 
and  was  shot  through  the  left  leg  with  a  one  and  a  quarter  ounce 
ball,  which  passed  through  and  fractured  the  head  of  the  tibia,  close 
to  the  knee-joint.  Pursued  by  the  enemy,  with  his  limb  shattered,  he 
was  forced  to  ride  eight  miles  on  horseback  before  meeting  General 
Quitman.  When  he  reached  him  he  was  suffering  severely  from  his 
wound,  but  saying  nothing  about  it  he  proceeded  to  deliver  his 
orders.  The  general  noticed  his  aeonizing  appearance  and  the  blood 
streaming  down  his  legs,  remarked  to  him,  **  You  are  badly  hurt." 
He  repli^,  "  I  know  I  anij  and  expect  to  die ;  but  I  must  oouvey  to 
jou  the  orders  with  which  I  am  charged.  ^    He  then  informed  the 
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general  of  the  orders,  in  detail,  before  dismounting.  After  this  he 
suffered  seven  days'  torture,  laid  out  in  a  wagon  without  springs,  in 
proceeding  to  Tampico,  over  a  miserable  road,  at  which  place  he  was 
confined  in  bed,  without  once  being  removed,  for  one  hundred  and  four 
days,  and  for  the  space  of  three  years,  thereafter,  he  was  unable  to 
walk  without  crutches.  He  still  suffers  with  a  stiff  leg  and  knee, 
covered  with  ulcers,  and  has  expended  a  large  amount  of  money  in 
treating  it,  without  reference  to  his  loss  of  time,  intensity  of  suffer- 
ing, &c.     He  now  memorializes  Congress  for  relief. 

The  committee  discover  that  the  duty  which  the  memorialist  was 
at  that  time  discharging  was  that  usually  entrusted  to  a  commis- 
sioned officer.  It  was  no  part  of  his  business,  as  a  contractor,  to  con- 
vey even  the  orders  of  Lieutenant  Elliott,  though  it  might  appear  to 
come  within  the  duties  which  the  assistant  commissary  of  subsistence 
had  a  right  to  impose  upon  him.  But  the  orders  of  General  Patter- 
son, referring  to  a  matter  with  which  he  had  no  concern,  but  one  of 
great  importance  to  the  forces,  warning  General  Quitman,  as  it  did,  of 
a  condition  of  things  which,  if  he  were  not  cognizant  of,  might  have 
resulted  in  the  horses  being  without  any  forage  whatever  in  a  few 
days,  places  his  claim  for  relief  upon  tenable  grounds. 

The  committee,  looking  at  the  importance  of  the  service  he  render- 
ed, the  gallant  manner  in  which  he  discharged  its  duties,  and  the 
unfortunate  calamity  resulting  to  him  from  it,  recommend  the  passage 
of  the  accompanying  joint  resolution,  allowing  the  memorialist  a 
reasonable  pension  for  his  support. 


34th  Congress,  )     HOUSE  OF  REPRESENTATIVES.     (  Rbport 
tZd  Session.     )  >  No.  11. 


WASHINGTON  TERRITORY— FOR  ARMED  STEAMER. 


December  12,  1856.— Ordered  to  be  printed. 


Mr.  Bensox,  from  the  Committee  on  Naval  Affairs,  made  tlie  following 

REPORT. 


The  Committee  on  Navcd  Affairs  y  to  whom  was  re/erred  a  memorial  from 
the  legislature  of  the  Territory  of  Washington^  praying  that  an  armed 
steamier  may  he  stationed  on  the  northwest  coast,  have  had  the  same 
under  consideration ,  and  report : 

That  the  prayer  of  the  memorial  having  been  anticipated  by  the 
proper  department  of  the  government,  and  a  suflBcient  naval  force 
stationed  on  the  northwest  coast  for  the  purpose  desired,  the  com- 
mittee ask  to  be  discharged  from  the  further  consideration  of  said 
memorial. 


34th  CJongrbss,  )    HOUSE  OF  REPRESENTATIVES.     {  Report 
3d  Session.      J  )  No.   12. 


ISAAC  PHILLIPS. 

[To  accompany  bill  H.  R.  594.] 


Dbcember  12,  1856. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Revolutionary  Pensions,  to  whom  was  re/erred  the 
petition  of  Isa^c  PhiUips^  of  Pennsylvania,  praying  for  an  increase 
of  his  pension,  report  : 

That  they  have  carefully  examined  the  proofs  sent  from  the  Pension 
Office  to  your  committee,  on  which  his  claim  to  a  pension  was  allowed  ; 
and  it  appears  hy  the  certificate  of  the  comptroller  of  New  York  that 
the  said  Isaac  Phillips,  July  31, 1780,  received  a  certificate  for  £6  13«. 
id,]  Novemher  30,  1780,  received  another  certificate  for  £10  13«.  id.', 
December  1,  1781,  received  another  certificate  for  £10  9«.  9d.;  Jan- 
uary 1,  1782,  received  another  certificate  for  £3  9«.,  for  his  services 
in  the  revolutionary  war,  in  the  militia  of  the  State  of  New  York, 
covering  in  all  a  year's  service,  from  the  pay  received,  which  year's 
service,  in  the  aggregate,  is  corroborated  by  a  credible  witness,  who 
testifies  that  she  saw  him  in  said  service  a  year  or  more,  though  she 
was  unable  to  give  the  details  of  said  service. 

It  appears  that  the  Pension  Office  allowed  the  claimant  only  for  six 
months'  service,  and  placed  him  on  the  pension  roll  at  the  rate  of  $20 
a  year.  From  the  facts,  as  they  appear  to  your  committee,  they  think 
he  ought  to  have  been  allowed  one  year's  service  at  least,  from  the 
record  evidence  from  the  comptroller  of  said  State.  In  consequence  of 
the  advanced  age  of  said  Phillips^  and  his  loss  of  memory  at  the  time 
of  making  his  declaration,  he  was  unable  to  give  satisfactorily  the 
details  of  his  service,  and  it  is  not  uncertain  that  the  service  proved 
by  the  woman  was  other  service  than  that  proved  by  the  certificate 
of  the  comptroller  of  the  State  ef  New  York,  and  that  he  actually 
served  longer  than  he  himself  was  able  to  state.  He  is  now  verging 
on  one  hundred  years  of  age,  and  the  small  pittance  he  receives  is 
wholly  inadequate  to  his  support.  And  as  there  are  but  few  left  of 
these  venerable  patriots  of  the  Revolution  on  whom  the  government 
can  much  longer  bestow  its  grateful  acknowledgments,  your  commit- 
tee recommend  an  additional  allowance,  and  report  a  bill  to  tliat 
effect. 


liTH  Congress,  7       HOUSE  OF  REPRESENTATIVES.     J  Report 
U  Session.       S  (  No.  13 


GERSHOM  VAN  VOAST. 

[To  accompany  bill  H.  R.  595.] 


December  12, 1856. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Revolutionary  Pensuma,  to  whom  was  referred  the 
petition  of  Gershom  Van  Voasty  submit  the  following  report: 

The  claimant,  in  his  statement  under  oath,  makes  the  folio wing^ 
declaration:  "That  he  entered  the  service  of  the  United  States  in  the- 
summer  of  the  year  1779,  in  the  company  of  Captain  Gray,  regiment 
of  Colonel  Wemple;  that  he  was  not  enlisted,  but  continued  as  afore- 
said for  more  than  three  years  in  the  service  of  the  war  of  the  Revolu- 
tion ;  that  he  had  the  care  of  the  horses  at  the  Congress  stable,  situ- 
ated on  the  land  of  his  father,  in  Schenectady  ;  was  once  despatched 
to  carry  the  mail  or  express  to  Schoharie,  also  to  drive  cattle  to  Fort 
Plain  and  Fort  Herkimer ;  and  that  his  brother,  James  J.  Van  Voasty 
for  having  performed  the  same  kind  of  duties,  is  now  pensioned,  and 
that  said  service  was  not  performed  under  any  civil  contract,  &c.,  &c. 

James  J.  Van  Voast,  a  revolutionary  penstonery  states,  under  oath,, 
that  he  is  brother  to  the  present  applicant,  and  that  to  his  knowledge  his 
brother  Gershom  entered  the  service  at  the  age  of  14  years,  and  that 
he  belonged  to  the  same  company  to  which  his  said  brother  did  ;  that 
said  Gershom  Joined  the  company  at  Schenectady,  under  Captain  Gray 
and  Colonel  Wemple  in  the  year  1779,  and  was  employed  most  of  the- 
time  in  taking  care  of  the  horses  at  the  continental  stable,  in  the  city' 
of  Schenectady,  and  that  he  remained  there  employed,  as  above  men- 
tioned, more  than  two  years ;  that  he  (said  Gershom)  was  once  despatched 
to  carry  the  mail  or  express  to  Schonarie,  and  was  once  ordered  to  go 
with  this  deponent  to  drive  cattle  for  the  army  to  Forts  Plain  and 
Herkimer,  and  was  attached  to  the  armv  in  the  same  capacity  as  he 
was,  and  was  as  much  under  the  command  of  Captain  Gray  and  Henry 
Glen,  commanding  general,  as  he  was,  from  the  years  1779  to  1783, 
and  continued  to  perform  all  such  duties  as  were  imposed  on  him  by 
the  officers  of  the  army,  and  did  not  devote  any  time  to  anything  else 
than  the  military  operations  against  the  enemy  of  the  country,"  &c,, 
&c. 

Jerome  Barked t,  also  a  revolutionary  pendoner ^  says,  ttndcr  oalK) 
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that  he  well  knew  the  said  Gershom  Van  Voast  was  engaged  in  the 
Bervico  of  the  United  States  in  the  war  of  the  Revolution  for  more  than 
two  years  from  1779 ;  that  most  of  his  services  consisted  in  taking  care 
of  the  horses  belonging  to  the  army ;  that  he  was  compelled  to  do  duty 
as  express,  and  to  drive  cattle  for  the  army  to  Forts  Plain  and  Herki- 
mer in  1780,  and  performed  the  same  kind  of  duty  that  his  brother, 
James  J.  Van  Voast,  did  during  the  war,  &c.,  &c. 

John  J.  Schermerhorn,  a  revolutionary  pensioner ^  states,  under  oathj 
that  he  has  always  known  Gershom  Van  Voast,  and  he  believes,  from 
the  best  of  his  recollection,  that  Gershom  V.  Voast  served  more  than 
two  years  in  the  army  of  the  United  States,  and  at  the  time  stated  in  the 
affidavit  of  James  J.  V.  Voast,  hereunto  annexed,  &c.,  &c. 

In  presenting  the  case  to  the  Pension  Office,  the  objection  to  the 
allowance  of  the  claim  appears  that,  being  **but  14  years  of  age,  he 
could  not  have  been  under  enlistment  as  a  soldier,  which  is  indispen- 
sably necessary  toentitle  him  to  a  pension."  This  objection,  upon  an  ex- 
amination of  the  act  of  June  7, 1832,  under  which  claimant  is  entitled, 
does  not  justify  the  conclusion  of  the  Pension  Office.  The  first  section 
of  the  said  act  is  in  the  following  words :  **That  each  of  the  surviving 
officers,  non-commissioned  officers,  musicians,  soldiers,  and  Indian 
spies,  who  shall  have  served  in  the  continental  line.  State  troops,  vol* 
unteerSy  or  militia,  at  one  or  more  terms,  a  period  of  two  years  during 
the  war  of  the  Eevolution,  &c.,  &c.,  shall  be  entitled  to  receive,"  &c. 

It  is  obvious  from  the  act  itself  that  service  only  was  contemplated 
as  the  prerequisite  to  entitle  a  soldier  to  the  pension,  and  not  whether 
he  was  regularly  enlisted,  or  whether  it  was  performed  without  enlist- 
ment; or  why  would  the  word  **  volunteers  "  have  been  introduced? 
The  act  is,  in  its  language,  intended  to  embrace  every  species  of  ser- 
vice performed  during  the  memorable  struggle  for  independence ;  the 
term  of  service,  provided  it  was  of  six  months'  duration,  being  the 
only  thing  necessary  to  insure  to  the  aged  soldier  his  country's  bounty. 

The  committee  deem  the  evidence  fully  satisfactory  to  establish  two 
years'  service,  and  the  rules  of  the  office  themselves  fully  complied 
with ;  they  therefore  report  a  bill  for  his  relief. 


34ra  CoNQRBSS,  )     HOUSE  OP  REPRESENTATIVES.     (  Repobt 
3dSe88um.     ]  (No.  14. 


ELIZABETH  ST0RR8— HEIRS  OF. 

[To  Accompany  bill  H.  R.  596.] 


December  12,  1856. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  RevoltUionary  Pensions,  to  whom  was  re/erred  the 
petition  of  WHliam  L.  Storrs,  submit  the  following  report : 

That  the  petitioner,  who  is  chief  justice  of  the  State  of  Connecticut, 
in  his  petition,  under  oath,  states  the  following  facts :  That  he  is  the 
son  of  Lemuel  and  Elizabeth  Storrs  ;  that  his  father,  as  he  has  been 
always  informed  and  verily  believes,  was  an  orderly  sergeant  in  the 
reyolutionary  war,  in  a  company  raised  in  1776,  and  served  as  such 
for  a  period  of  six  months  ;  that  afterwards,  in  the  year  1777,  he  was 
appointed  assistant  commissary,  and  served  as  such  to  the  end  of  the 
war,  under  Colonel  Henry  Champion  and  Jeremiah  Wadsworth,  and 
in  the  year  1783  (October  5)  married  the  daughter  of  Colonel  Henry 
Champion,  and  that  his  saia  father  died  in  the  year  1816. 

Stephen  Foote,  a  revolutionary  soldier,  swears  that  he  was  a  neigh- 
bor of  said  Storrs,  and  knew  him  well  during  the  Revolution,  and 
knows  that  he  was  six  months  sergeant  in  1776,  and  afterwards  was 
a^stant  commissary  under  Colonel  Henry  Chai^pion,  and  continued 
in  that  department  until  the  close  of  the  war,  and  said  Storrs  married 
a  daughter  of  Colonel  H.  Champion. 

John  R.  Watrous,  a  surgeon  in  the  Revolution,  and  a  pensioner, 
swears  that  he  knew  Lemuel  Storrs  well,  and  knows  that  he  served 
six  months  as  orderly  sergeant  in  1776,  under  John  Isham,  captain 
I  of  the  Connecticut  militia ;  that  in  the  year  1777  the  said  Storrs  con- 
I  tinu^,  according  to  the  best  of  his  recollection,  in  the  business  of  an 
I  assistant  commissary  until  the  close  of  the  war,  and  afterwards  mar- 
Ined  a  daughter  of  Colonel  Henry  Champion,  under  whom  he  acted, 
/  and  was  an  active  and  efficient  officer. 

I     It  appears  from  an  original  letter,  marked  A,  and  filed  in  the  case, 
I  addressed  to  **  Colonel  Henry  Champion,  D.  C.  Gr.  P.,"  by  the  said 
I  Lemuel  Storrs,  and  dated  December  9,  1779,  that  Storrs  was  then 
I  ^^^^S^  ^^  assistant  commissarf. 
I     The  records  of  Connecticut,  imperfect  as  they  are,  furnish  evidence 
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Thus  it  is  satisfactorily  shown  to  the  committee,  not  only  by  affidavits 
of  persons  having  knowledge  of  the  facts  to  which  they  testify,  but  also 
by  documents  and  authenticated  extracts  from  the  records  of  Connecti- 
cut, which  show  conclusively  that  Lemuel  Storrs  served  several  years  as 
assistant  commissary  in  the  Revolution. 

It  satisfactorily  appears  to  the  committee,  by  the  affidavit  of  the 
minister  having  charge  of  the  church  records,  and  of  those  who  knew 
them  at  the  time  of  marriage,  that  said  Lemuel  Storrs  and  Elizabeth 
Champion  were  married  on  the  5th  day  of  October,  1783.  (See  papers 
marked  C  and  E.) 

From  the  brief  marked  D,  furnished  from  the  Pension  Office,  it 
appears  that  the  only  question  raised  by  the  department  was,  whether 
the  service  of  Storrs  was  of  a  civil  or  military  character.  Your  com- 
mittee conceive  that  that  question  improperly  arises  in  this  case, 
inasmuch  as  by  the  resolution  of  the  Continental  Congress  of  the  22d 
of  August,  1780,  all  persons  or  officers  to  whom  public  property  was 
intrusted  were  made  subject  to  martial  law ;  from  which  it  would  ap-^ 
pear  that  Storrs  held  his  office  not  in  a  civil  but  in  a  military  charac- 
ter ;  and,  indeed,  in  this  very  brief  the  military  character  of  his  ser- 
vice is  conceded. 

The  committee,  being  satisfied  that  the  evidence  sufficiently  proves 
several  years'  service  of  said  Storrs  as  assistant  commissary  during  the 
Revolution,  report  a  bill  for  the  pension  due  for  said  service. 


34th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    (    Report 
Zd  Session.     J  [    No.  15. 


ELIZABETH  MARTIN. 

[To  accompany  bill  H.  R.  697.] 


December  12,  1856. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Bevclutionary  Pensions,  to  whom  teas  referred  the 
petition  of  Elizabeth  Martin,  widow  of  Oeorge,  report: 

That  the  said  Elizabeth  made  claim  in  1844,  to  the  Pension  Office, 
for  a  pension  under  the  act  of  Congress  of  July  T,  1838,  founded  on 
the  services  of  her  husband,  George  Martin,  as  an  express  rider  from 
Charlottesville  barracks,  Virginia,  to  different  parts  of  the  State  to 
the  army,  in  the  revolutionary  war,  for  twelve  months  or  more  pre- 
ceding the  surrender  of  Lord  Cornwallis.  It  is  also  claimed  that  he 
sometimes  acted  as  deputy  quartermaster  at  that  post,  to  press  horses 
and  cattle,  and  obtain  provisions  for  the  prisoners  at  the  barracks.  The 
daim  was  disallowed  on  the  grounds  that  ^^  there  was  no  authority  to 
enlist  under  military  obligations  an  express  rider,  and  the  pension 
laws  provide  for  those  only  who  rendered  service  in  an  authorized  and 
embodied  corps  under  the  penalties  of  the  law- martial." 

One  witness  testified  that  she  knew  he  served  as  an  express  rider,  and 
found  his  own  horse  for  one  year  in  the  war  in  the  service  above  stated, 
and  "also  acted  as  a  kind  of  deputy  quartermaster  to  press  horses  into 
serviee,  and  bought  up  cattle  and  other  provisions  for  the  troops  at  the 
barracks  and  the  prisoners  taken  at  Burgoyne's  defeat." 

Another  witness,  certified  to  be  credible,  testified  that  he  was  well 
acquainted  with  the  said  George  Martin,  and  he  knew  he  served  as  an 
express  rider,  and  found  bis  own  horse^  for  more  than  six  months,  if 
not  twelve,  when  the  British  prisoners  were  quartered  at  Charlottes- 
rille,  called  Albemarle  barracks. 

It  appears  she  was  married  to  said  Martin  before  the  close  of  the 
war  in  1782,  and  is  now  ninety  years  old,  and  needy. 

Tour  committee  think  that  the  services  rendered  by  an  express  rider 
is  meritorious  service ;  and  while  acting  in  that  capacity,  had  he  been 
derelict  in  the  performance  of  his  duty,  would,  whether  taken  from 
the  line,  or  engaged  in  voluntary  service,  be  subject  to  the  same  pen- 
alties of  the  law-martial.  And  inasmuch  as  the  former  pension  lawB 
We  not  provided  for  this  service,  tbey  recommend  a  bill  for  her  relief. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.      )  (No.  16. 


AMOS  ONET— HEIRS  OF. 

[To  accompany  bill  H.  R.  098.] 


Dboember  12,  1856. 


Hr.  K.  Miller,  from  the  Committee' on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Revolviumary  PensumSj  to  whom  was  n/erred  the 
petition  of  the  heirs  of  Amos  Onet/y  a  revolutionary  soldier ,  report: 

That  having  examined  the  proof  of  the  claimants,  as  returned  in  the 
papers  from  the  Commissioner  of  Pensions,  it  satisfactorily  appears  to 
your  committee  that  the  said  Amos  Oney  enlisted  at  Charlestown, 
Rhode  Island,  on  the  16th  day  of  June,  1775,  and  served  in  Colonel 
G.  Hoxie's  regiment,  in  Captain  Roswell  Smith's  company,  of  Rhode 
Island  troops,  for  six  months ;  also  in  the  same  company  for  other  six 
months  in  1776;  and  other  six  months  in  1777,  in  Captain  Briar 
Lewis'  company,  in  Colonel  Noyes'  regiment,  of  Rhode  Island  State 
troops. 

The  claim  made  to  the  Pension  Office  was  for  two  years'  service,  and 
on  very  unsatisfactory  evidence.  But  after  it  was  suspended,  additional 
evidence  was  furnished,  which,  to  the  minds  of  your  committee,  is 
satisfactory  to  them,  and  ought  to  have  entitled  the  applicant  to  a  pen- 
sion for  the  amount  of  services  proved.  But  since  then  the  appli- 
cant has  diedj  leaving  no  widow,  but  one  or  two  children,  who  are 
justly  entitled,  in  the  opinion  of  your  committee,  to  the  pension  their 
fether  would  have  received  had  he  lived  to  obtain  it.  They  report  a 
bill  accordingly. 


34th  Congbbss,  )     HOUSE  OF  REPRESENTATIVES.    (  Rxport 
Zd  Session.     5  {  No.  19. 


WIDOW  OF  HENRY  WALTHALL. 


Dbcxmbrb  12,  1856. 


Mr.  K.  Miu.BR,  from  the  Committee  on  ReTolntionary  Pensions,  made 

the  following 

REPORT. 

Z%e  Committee  on  Revolutionary  Pensions j  to  whom  was  referred  the 

petition  of  Elizabeth  WaUhaUy  report : 

That  it  satisfactorily  appears  to  your  committee  that  the  petitioner 
is  the  worthy  widow  of  a  revolutionary  soldier,  is  now  old,  infirm, 
and  dependent  upon  her  own  feehle  exertions  for  support,  and  the 
small  stipend  or  gratuity  of  $24  per  annum  which  she  receives  from 
the  United  States,  as  the  widow  of  Henry  Walthall,  for  his  services  in 
the  war  of  the  revolution,  is  entirely  inadequate  for  her  present  sup- 
port. It  further  appears  that  she  is  too  poor  and  destitute  of  means 
to  procure  the  proofs  to  estahlish  her  rignt  to  the  hounty  land  con- 
ferred upon  tne  widows  of  revolutionary  soldiers  under  the  land 
bounty  laws,  to  which  she  is  clearly  entitled,  as  shown  by  the  amount 
of  the  annuity  she  receives.  She  prays  that  her  pension  be  so  in- 
creased as  to  render  her  declining  years  free  from  the  want  of  com- 
mon necessaries  of  life,  and  that  she  be  made  a  participant  of  the 
provisions  of  the  land  bounty  act  in  force,  without  the  usual  formali- 
ties, she  bein^  so  circumstanced  as  to  be  unable  to  procure  the  requi- 
site proofs  of  ner  husband's  services. 

Your  committee  being  impressed  with  the  truthfulness  of  her  story, 
the  reasonableness  of  her  request,  and  the  'equitable  claim  a  neces- 
sitous widow  of  a  soldier  of  the  revolution  has  upon  her  country  in 
extremis^  they  report  a  bill  accordingly. 
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denied  on  the  ground  that  she  died  without  issue,  and  it  was  not^ 
available  in  the  hands  of  an  administrator. 

It  is  claimed  by  the  petitioners  that  the  pension  due  to  her  was  a 
vested  right,  and  she  having  had  issue,  the  vested  right  at  her  death 
passed  to  her  grandchildren,  her  legal  representatives,  as  assets  in 
the  hands  of  administrators  for  their  use,  and  they  refer  to  60  Litt., 
293,  and  2d  Black.  Com.,  511,  in  support  of  their  claim,  and  to  Tol- 
ler's Law  of  Executors,  page  136,  which  makes  it  the  first  duty  of 
administrators  to  pay  the  expenses  of  the  funeral  charges,  &c. 

Your  committee  do  not  think  it  necessary  for  them  to  pass  on  the 
validity  of  this  claim.  They  think  the  case  itself  presents  strong 
equities  for  allowance  without  regard  to  legal  points.  It  was  an  act 
of  Providence  which  prevented  her  from  obtaining  it,' and  as  she 
would  have  transmitted  it  to  her  needy  descendants  had  she  been 
capable  of  taking  it,  it  would  be  no  more  than  justice  should  it  take 
that  direction  now. 

It  further  appears  that  she  and  her  husband.  Lieutenant  Martin,  sac- 
rificed their  all  for  the  common  cause  ;  and  but  for  their  devotion  to 
it,  her  descendants  might  have  been  in  the  enjoyment  of  a  comfortable 
competency.  But  being  influenced  by  the  addresses  and  proclama- 
tions of  Congress  to  the  Canadians,  under  promises  of  protection  and 
remuneration,  Lieutenant  Martin  and  his  two  sons,  Francis  and  Jo- 
seph, Joined  the  American  army,  for  which  act,  on  the  retreat  of  the 
Americans  from  Canada,  the  British  government  confiscated  his  farm, 
destroyed  his  property,  and  exiled  them  from  their  home.  The  two 
sons  served  out  the  war,  and  received  honorable  discharge,  and  Lieu- 
tenant Martin  died  in  the  government  hospital  from  disease  con- 
tracted while  on  a  perilous  journey  into  Canada,  by  order  of  Major 
General  Schuyler,  in  these  words:  **You  may  believe  your  family 
will  be  under  my  care  in  your  absence,  and  if  any  ill  luck  shall  hap- 
pen to  you  in  this  dangerous  journey  that  you  are  doing  for  the  com- 
mon cause,  a  like  compensation  will  be  allowed  your  wife  as  yourself; 
with  this  assurance  be  encouraged.  *  *  *  Farewell,  Mr.  Martin ; 
good  journey. ' ' 

In  view  of  the  losses  the  family  sustained  in  property  and  life,  her 
devotion  and  example  before  her  sons  in  the  cause,  and  that  those 
losses  have  never  been  compensated  for,  your  committee  have  agreed 
to  recommend  the  passage  of  a  bill  for  the  relief  of  the  grandchildren, 
and  they  report  a  bill  accordingly. 


34th  Congbhbs,  )   HOUBE  OF  BEFBE8BNT ATIVES.    (   Bbport 
ZdSeaaian.     $  {  No.  18. 


JUDAH  AND  SARAH  B.  MANDIOO— HEIR  OF. 

[To  aeocwniMUij  Mil  H.  R.  000.] 


Dboembbr  12,  1866. 


Mr.  K.  M1LI.ER9  from  the  Committee  on  Revolntionary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  BevoltUumary  Pensions^  to  whom  was  re/erred  the 
petition  of  Daniel  Mandigo^  surviving  child  of  Judah  Mandigo  and 
Sarah  mandigo^  report : 

That  on  the  19th  day  of  October,  1835,  Judah  Mandigo  made  de- 
claration before  the  probate  court  in  and  for  the  dbtrict  of  Grand 
Isle  and  State  of  Vermont,  for  a  pension  under  the  act  of  Congress 
passed  July  7,  1832,  and  on  his  oath  declared  that  he  enlisted  in  the 
army  of  the  United  States  the  last  of  April,  1782,  and  served  in  the 
continental  line  under  Captain  Dana  ana  Lieutenant  Thomas  Pearce ; 
that  he  enlisted  at  Fishkill,  in  the  county  of  Dutchess,  in  the  State  of 
New  York ;  that  he  was  employed  assisting  at  a  bake-house  belong- 
ing to  the  United  States,  two  miles  east  of  Fishkill  landings  and 
in  driving  cattle  and  drawing  wood  chopped  by  the  troops,  but  the 
greatest  part  of  the  time  he  acted  as  waiter  to  the  captain  and  lieu- 
tenant of  his  company ;  that  he  served  in  the  capacity  aforesaid 
eighteen  months,  and  was  discharged  in  the  fall  of  1783.  He  thinks 
Colonel  Chaudonett  and  Major  Botts  were  his  regimental  officers,  or 
acted  as  such.  On  this  declaration,  and  without  any  accompan3ring 
proof  of  his  services,  the  Pension  Department  disallowed  his  claim, 
assigning  as  the  reason  at  the  time  for  rejecting  his  claim  that  he 
was  '^  under  age,  a  waiter."  It  does  not  appear  that  he  ever  renewed 
his  application,  but  that  he  died,  without  ootaining  a  pension,  on  the 
28th  of  AprU,  1847. 

It  further  appears  that  on  the  27th  day  of  April,  1863,  Sarah  B. 
Mandigo,  the  widow  of  the  said  Judah  Mandigo,  made  her  declara- 
tion before  a  master  in  chancery  of  the  13th  judicial  circuit  of  Ver- 
mont, under  the  act  of  Congress  of  July  29,  1848,  for  a  pension,  on 
account  of  the  alleged  services  of  her  husband  in  the  revolutionary 
war,  as  claimed  by  him  in  his  declaration  in  1835.  It  appears  by  the 
proofs  that  she  was  married  to  bim  at  Watertown,  in  the  State  oi 
Connecticat,  on  the  14tb  day  of  January,  1797,  by  the  ReveTOudlii. 

Slt^mrJnJf^fhf.  l^^^'g  ^^?^^ ;  that  there  was  no  puUic  Tecot^L 
afthemamage,  that  the  entry  in  the  family  bible  estehUahed  tVf.  ^ 
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marriage  at  the  date  aforesaid,  and  there  was  further  evidence  of  co* 
habitation  from  the  time  of  the  marriage  till  his  death.  Accompa- 
nying this  declaration  is  the  testimony  of  Jonathan  Mandigo,  the 
brother,  certified  to  be  a  credible  person,  before  the  officer  taking  the 
same,  that  during  the  revolutionary  war  he  resided  at  Fishkill,  in  his 
father's  family  ;  that  in  the  spring  of  1782  his  brother  Judah  enlisted 
and  entered  the  service  at  Fishkill,  as  a  common  soldier,  and  saw  him 
doing  duty  in  his  company,  and  saw  him  driving  team  and  moving 
military  stores  from  Fishkill  town  to  the  landing,  and  from  thence 
boating  them  down  the  river  to  West  Point ;  that  he  came  home  on 
furlough  a  few  days,  and  he  was  present  when  the  company  disbanded, 
and  he  was  discharged  ;  that  this  took  place  after  the  war  ended  ;  he 
believes  his  brother  served  over  eighteen  months.  Another  witness^ 
the  brother  of  the  said  Judah,  and  who  is  duly  certified  to  be  a  per- 
son of  credibility,  testified  that  he  was  personally  knowing  to  his 
brother  performing  eighteen  months'  service  in  the  manner  related  by 
the  other  witness. 

There  is  evidence  of  the  service  of  the  ancestor  for  eighteen  months, 
according  to  the  ordinary  rules  of  evidence,  which  ought  to  have  en- 
titled him  to  a  pension^  had  he  furnished  the  proof  to  the  Pension 
Office  when  he  made  his  application.  As  the  proof  now  stands,  he 
would  have  been  entitled  to  three-fourths  of  a  pension,  from  March  4, 
1831,  to  April  28,  1847,  when  he  died ;  and  his  widow  to  three- 
fourths  of  a  pension,  from  April  28, 1847,  to  January  22,  1854,  when 
she  died.  Your  committee  consider  that  the  nature  of  the  services 
performed  entitled  them  to  the  benefits  of  the  act  of  Congress  of  June 
7,  1832,  and  they  report  a  bill  accordingly. 


34th  Congbbss,  )     HOUSE  OF  REPRESENTATIVES.    J  Rkpoet 
idSeaaion.     $  {  No.  19. 


WIDOW  OF  HENRY  WALTHALL. 


Dbcebibbb  12,  1856. 


Hr.  K.  Miller,  from  the  Committee  on  Revolationary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Revotutionary  FensionSy  to  whom  was  referred  the 

petition  of  Elizabeth  WaUhaUy  report : 

That  it  satisfactorily  appears  to  your  committee  that  the  petitioner 
is  the  worthy  widow  of  a  revolutionary  soldier,  is  now  old,  infirm, 
and  dependent  upon  her  own  feehle  exertions  for  support,  and  the 
small  stipend  or  gratuity  of  $24  per  annum  which  she  receives  from 
the  United  States,  as  the  widow  of  Henry  Walthall,  for  his  services  in 
tiie  war  of  the  revolution,  is  entirely  inadequate  for  her  present  sup- 
port. It  farther  appears  that  she  is  too  poor  and  destitute  of  means 
to  procure  the  proofs  to  establish  her  rignt  to  the  bounty  land  con- 
ferred upon  the  widows  of  revolutionary  soldiers  under  the  land 
bounty  laws,  to  which  she  is  clearly  entitled,  as  shown  by  the  amount 
of  the  annuity  she  receives.  She  prays  that  her  pension  be  so  in- 
creased as  to  render  her  declining  years  free  from  the  want  of  com- 
mon necessaries  of  life,  and  that  she  be  made  a  participant  of  the 
provisions  of  the  land  bounty  act  in  force,  without  the  usual  formali- 
ties, she  bein^  so  circumstanced  as  to  be  unable  to  procure  the  requi- 
site proofis  of  ner  husband's  services. 

Your  committee  being  impressed  with  the  truthfulness  of  her  story, 
the  reasonableness  of  her  request,  and  the  equitable  claim  a  neces- 
sitous widow  of  a  soldier  of  the  revolution  has  upon  her  country  in 
extremis,  they  report  a  bill  accordingly. 


34th  CoNQBBSS,  )   HOUSE  OF  REPRESENTATIVES.    J    Report 
3d  Session.      S  I  ^o.  20. 


LIEUTENANT  DANIEL  STARR— HEIRS  OF. 

[To  aooompany  bill  H.  R.  No.  602.] 


DECElfBER  12,  1856. 


Mr.  Woodruff,  from  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Revolutionary  Pensions j  to  whom  toas  referred  the 
petition  of  the  children  and  heirs  of  Lieutenant  Daniel  Starr y  report: 

The  merits  of  this  claim  are  fully  shown  by  the  petition  and  the 
two  affidavits  hereto  annexed,  and  made  a  part  of  this  report.  As 
the  evidence  shows  this  case  to  be  like  that  of  Joshua  Fanning,  (for 
the  benefit  of  whose  heirs  an  act  was  passed  July  7,  1838,)  the  report 
in  the  Fanning  case  is  added  hereto,  as  containing  a  brief  and  clear  ex- 
position of  the  principle  which  has  governed  the  committee  in  deciding 
to  recommend  an  allowance  to  the  children  and  heirs  of  a  naval 
oflBcer  who  gallantly  laid  down  his  life  in  the  service  of  his  cotmtry. 
In  addition  to  the  seven  years'  half-pay  usually  allowed  in  such  cases, 
an  allowance  of  such  sum  as  remains  due  and  unpaid  for  his  services 
is  recommended  by  the  committee. 


StoH  OoHGBBSs,  >    HOUSE  OP  REPRESENTATIVES.     (  Report 
3dSe88ion.      $  )   No  21. 


HEIRS  OF  LEVI  AND  MART  STONE. 

[To  aooompany  bill  H.  R.  603.] 


Dbcember  12,  1856. 


Mr.  Woodruff^  from  the  Gommittee  on  Rev.olationar7  PenflionSy  made 

the  following 

REPORT. 

The  Committee  on  Sevdutionaty  Penatona^  to  whom  was  referred  the 

petition  of  Levi  otone^  beg  leave  to  report : 

4 

That  the  petitioner,  in  his  application  for  pension,  states,  nnder 
oath,  that  he  served  seven  or  eight  months  as  private  in  the  revoln- 
tionary  war,  commencing  in  March,  1775.  After  this  term  of  ser- 
noe  expired,  he  was  promised  by  John  Wood,  assistant  deputy  guar- 
termaster  general^  a  commission  as  captain,  provided  he  would  raise  a 
company  of  artificers.  That  he  accordingly  did  raise  a  company  of 
about  forty,  and  was  regularly  commissioned  its  captain.  Said  com- 
pany was  stationed  at  Danbury,  Connecticut,  and  he  served  as  captain 
of  the  same  for  two  years  and  eight  months ;  that  all  orders  which 
were  addressed  to  him,  were  addressed  as  captain  ;  and  that  he  re- 
oeived  the  pay  and  wages  for  that  grade  of  service,  and  at  the  termi- 
nation of  his  service  he  was  regularly  discharged.  In  support  of  the 
truth  of  his  statement,  the  judge  of  the  court,  before  whom  his  state- 
ment is  made,  certifies  to  his  credibility  from  his  personal  knowledge. 

In  addition  to  this,  the  affidavits  of  several  persons  are  presented, 
all  of  whom  served  under  him,  and  are  pensioned  for  this  very  ser- 
vice as  artificers. 

Daniel  Stone  swears  that  he  well  knew  Levi  Stone,  and  knows  that 
he  was  captain  of  the  corps  of  artificers  stationed  at  Danbury,  Con- 
necticut ;  that  Captain  Stone  entered  the  service  in  March,  1777,  • 
and  served  as  such  for  a  period  of  two  years  and  eight  months  ;  that  he 
served  as  private  of  artificers  a  greater  part  of  the  time  under  Captain 
Stone,  &c. 

Uriah  De  Forrest,  a  revolutionary  pensioner,  swears  that  in  1777 
(April  or  May)  he  enlisted  in  the  service  of  the  United  States,  and 
served  as  an  artificer  at  Danbury,  Connecticut,  in  the  company  com- 
manded by  Captain  Levi  Stone ;  that  he  is  well  acquainted  with  said 
Captain  Stone,  and  that  he  never  heard  it  doubted  that  he  served  as 
a  regularly  commissioned  captain. 

Samuel  Wildman,  a  revolutionary  pensioner,  swears  that  he  knew 
Levi  Stone  as  captain  of  artificers  ;  Stone  lived  in  his  father's  family 
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eighteen  months  ;  knows  he  was  appointed  captain  in  March,  1777y 
and  served  in  that  capacity  at  Danbury,  Connecticut,  from  two  to^B 
three  years ;  he  had  thirty  or  forty  men  under  him,  and  that  said^ 
company  was  on  the  continental  establishment.  ^^= 

Eli  Wildman  swears  that  he  knew  Captain  Levi  Stone  in  the  revo- 
lutionary war ;  that  in  the  spring  of  1777  he  was  commissioned 
captain  of  artificers,  had  a  number  of  men  under  his  command^  and 
served,  he  should  think,  more  than  tux)  years  as  captain  on  the  con- 
tinental establishment. 

Joel  W.  Church,  a  pensioner  und^r  act  of  1818,  swears  that  he 
knew  Captain  Levi  Stone  during  the  war  of  the  revolution ;  said 
Stone  was  an  apprentice  to  his  (deponent's)  father.  That  he  served 
six  months  in  the  years  1777  and  1778,  respectively,  as  an  artificer 
under  said  Stone,  and  his  residence,  during  the  war,  was  in  sight  of 
the  artificer's  shop ;  and  he  knows  that  said  Stone  was  captain  of  the 
artificer  corps  from  March,  1777,  to  August,  1779.  That  he  had 
thirty  or  forty  artificers  under  his  command ;  that  the  corps  was  ^ 
under  the  quartermaster's  department ;  that  said  company  was  raised 
by  said  Captain  Stone,  under  the  directions  of  Major  Wood,  quarter- 
master general.  That  he  worked  on  the  anchor  chains  for  the  main 
(chevaux-de-frise)  which  was  strung  across  the  Hudson  river  at 
West  Point.  We  were  all  privates  under  Captain  Stone,  and  in  « 
August,  1779, 1  left  Danbury,  and  went  into  Colonel  Baldwin's  regi- 
ment. Accompanying  these  are  various  extracts  from  documents  in  the 
Connecticut  Historical  Society,  from  John  Wood,  assistant  quarter- 
master general,  at  Danbury^  Connecticut,  and  Colonel  Hugh  Hughes, 
running  from  March,  1777,  to  May,  1778,  in  which  reference  is  made 
to  the  materials  used  at  Danbury  by  this  artificer  corps. 

The  claimant  has  been  granted  a  pension  by  the  department  of  $23 

Ser  annum,  and  also  to  his  widow  of  the  same  amount,  since  the 
ecease  of  said  Captain  Stone.  The  evidence  of  marriage  being  a  cer- 
tificate from  the  records  of  the  town  clerk  where  it  was  performed. 
The  committee,  after  a  careful  examination  of  the  case,  cannot 
withhold  its  surprise  that  to  one  so  well  fortified  by  proof  of  the  most 
reliable  character,  viz :  that  of  the  personal  knowledge  of  those  who 
served  in  the  same  corps  of  artificers  under  Captain  Stone,  there 
could  be  a  doubt  as  to  the  correctness  of  the  allegation  of  the  claim- 
ant, which  is  also  corroborated  by  the  known  history  of  the  times  ; 
and  it  is  the  more  remarkable  that  the  soldiers  who  served  under  Cap- 
tain Levi  Stone  should  be  pensioned  for  the  very  term  of  service  which 
their  captain  is  denied.  It  is  a  well  authenticated  fact,  that  the  re- 
cords of  the  revolutionary  service  in  many  instances  have  been  en- 
tirely  destroyed^  and  at  best  these  records  were  very  meagre.  Hence, 
it  would  be  a  denial  of  the  bounty  tendered  the  officer  or  soldier  if 
his  claim  rested  entirely  upon  record  proof.  The  committee  there- 
fore report  a  bill. 


34th  Cokgrbs,  I  HOUSE  OF  RBPBESENTATIVBS.     (   Report 
3d  8e88ian.      $  i  No.  22. 


THOMAS  GILES— HEIRS  OF. 

[To  aooompanj  bill  H.  B.  604.] 


DBOEBfBBR  12,  1866. 


Mr.  Knapp,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Bevcluiionary  Pensions j  to  whom  was  referred  the 
petition  of  the  children  of  Thomas  OHeSj  a  revoiutionary  soldier, 
report: 

That,  from  the  statements  of  the  petitioners,  as  well  as  from  original 
documentary  evidence  and  historical  facts  accompanying  the  same,  it  is 
dearly  shown,  to  the  satisfSEtction  of  your  committee,  that  the  said  Tho- 
mas Giles  enlisted  for  three  years  in  the  13th  Massachusetts  regiment 
of  continental  service,  and  at  the  end  of  said  term  received  an  honorable 
discharge,  with  a  certificate  of  good  soldiership,  from  the  commandant 
of  said  regiment ;  that  he  again  entered  the  service  of  the  United 
States  in  the  navy,  as  sailmaker,  and  served  to  the  close  of  the  war ; 
that  he  died  the  18th  of  November,  1796,  leaving  a  widow,  to  whom 
be  was  married  June  22,  1780,  and  before  the  l£^t  period  of  his  ser- 
vce ;  that  she  died  the  22d  of  September,  1822,  and  that  neither  ever 
received  a  pension — ^for  the  reason  that  they  died  before  the  enactnient 
of  any  such  laws — nor  have  they  received  bounty  lands  from  the  United 
Skates,  for  the  reason  of  the  clause  in  the  land  bounty  bill^  ^^  minor  " 
diildren,  though  they  are  now  old  and  helpless  as  children  in  their 
minority.  The  continental  Congress  gave  to  the  during  war  man^ 
and  to  the  heirs  and  representatives  of  those  slain  by  the  enemy,  100 
acres  of  bounty  land ;  tne  act  of  Congress  of  March  3,  1866,  gives  to 
the  soldier  who  served  fourteen  days  160  acres.  The  children  of  the 
dmrimg  war  man  of  the  revolution,  and  those  slain  by  the  enemy, 
imder  the  resolution  of  Congress  of  September  16, 1776,  are  now  en- 
titled, though  not  minors  J  to  the  undrawn  warrant  of  their  ancestors ; 
and  your  committee  are  unable  to  discover  the  policy  or  wisdom  of  the 
lepdators  in  the  framing  of  the  eighth  section  of  the  act  of  March  3, 
1K5,  unless  it  was  to  exclude  the  children  of  the  revolutionary  soldier 
frwn  the  benefits  of  said  act,  which  they  are  not  willing  to  believe 
WIS  their  intention.  And  your  committee,  being  unable  to  perceive 
aay  good  reason  why  the  children  of  the  revolutionary  soldier^  thougb. 
not  minors,  should  not  receive  the  bounty  land  to  which  their  ancestor 
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would  be  entitled,  if  living,  under  the  last  mentioned  act,  and  in  view 
of  the  impoverished  condition  of  said  claimants,  rendered  so,  as  alleged 
by  them,  and  which  your  committee  have  no  reason  to  doubt,  from 
the  depreciation  of  their  pay  and  continental  money,  one  hundred 
dollars  of  which  they  paid  tor  a  barrel  of  flour,  and  seventy-five  dollars 
for  a  cart  load  of  wood,  they  haven-esolved  to  recommend  a  bill  for  the 
relief  of  said  petitioners,  for  the  reasons  above  stated  ;  and  a  further 
bill  for  the  land  due  to  their  grandfather,  Thomas  Giles,  who  was 
^^  a  combatant  at  Bunker  hill,  and  died  the  next  day  after  the  battle," 
which  your  committee  believe  comes  within  the  spirit  and  meaning  of 
the  resolution  of  Congress  of  September  16,  1776,  granting  100  acres 
of  land  to  such  officers  and  soldiers  as  shall  be  slain  by  the  enemy, 
their  heirs  and  representatives. 


Urn  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.     S  i  No.  23. 


LEONARD  LILLY. 

[To  accompany  bill  H.  R.  605.] 


December  12,  1856. 


Hr.  A.  Oliver,  from  the  Committer  on  Invalid  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Invalid  Pensions y  to  whom  was  referred  the  petition  of 
Leonard  LUly,  having  had  the  same  under  consideration ^  beg  leave  to 
submit  tJiefdUounng  report : 

It  appears  that  in  1837  the  petitioner  presented  an  application  to 
the  Commissioner  of  Pensions  for  an  invalid  pension,  on  account  of 
wounds  received  in  the  battle  of  Queenstown.  The  evidence  as  to  his 
having  been  severely  wounded,  while  in  the  discharge  of  his  duty  in 
the  service  of  the  United  States,  is  of  the  most  condusive  character, 
consisting  of  the  affidavits  of  Martin  Phelps,  major  general,  and 
other  officers  of  his  regiment  and  company.  With  the  papers  filed 
in  1837  is  the  sworn  certificate  of  P.  H.  Burdick  and  G.  W.  Moxon, 
two  respectable  physicians,  stating  that  they  had  examined  the  peti- 
tioner on  the  8th  July,  1837,  and  found  that,  by  reason  of  a  wound,  oc- 
casioned by  a  ball  or  buck  shot  in  his  left  side,  he  was  at  that  time 
one  half  disabled  from  obtaining  his  subsistence  by  manual  labor. 

Lieutenant  Jacob  Cady,  in  an  affidavit  dated  on  the  5th  January, 
1838,  testifies  that  he  was  a  lieutenant,  duly  commissioned,  in  Colonel 
Stranahan's  regiment  of  militia,  and  that,  on  the  13th  day  of  October, 
1812,  a  part  of  the  company  to  which  he  belonged  crossed  over  into 
Canada,  at  Queenstown,  and  were  engaged  in  the  Queenstown  battle ; 
that  Leonard  Lilly  was  among  the  number  who  crossed  the  river,  and 
that  said  Lilly  was  wounded  in  the  said  battle ;  that,  upon  the  return 
of  the  troops  to  the  United  States,  the  said  Lilly  was  conveyed  to  the 
hospital,  where  he  remained  until  about  the  last  of  November,  under 
the  care  of  the  surgeon ;  that,  from  the  time  of  the  battle  at  Queens- 
town, to  the  knowledge  of  Cady,  the  said  Lilly  was  constantly  in  the 
hospital,  until  about  the  last  of  November,  as  aforesaid.  Lieutenant 
Chiay  farther  testifies  that  the  command  of  the  said  company  devolved 
upon  him ;  and  that,  while  in  command,  he  gave  the  petitioner  his 
discharge  from  the  service,  he  having  {sithfallY  served  out  hiiB  term. 

Your  committee  are  of  opinion  that  the  &ct  of  the  petitioner  liaviug 
been  wounded  while  in  the  service  and  in  the  line  of  his  duty  ,  to 
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have  been  honorably  discharged  from  the  service,  and  to  have  been  en- 
titled to  a  pension  for  a  half  disability,  vras  conclnsivelj  proven  on  the 
5th  day  of  January,  1838. 

It  appears,  upon  referring  to  the  rolls  of  the  company  in  which  the 
petitioner  served,  that  it  is  noted  thereon  that  he  deserted  November 
5,  1812. 

This  remark  upon  the  roll  is  fully  shovrn  to  have  been  an  error,  oc- 
casioned by  his  aosence  in  the  hospital. 

The  claim  for  a  pension  appears  to  have  been  disallowed  by  the 
Commissioner  of  Pensions,  for  the  reason  that  the  roll  stated  the 
claimant  to  have  deserted,  as  above.  The  commissioner  had  no  au- 
thority to  amend  the  roll,  or  disregard  the  remark  upon  it,  although 
Lieutenant  Cady  had  testified  to,  and  explained  the  reason  why  Lifly 
had  been  returned  as  a  deserter  by  an  officer  who  had  succeeded  him 
in  the  command  of  the  company. 

Afterwards,  in  1861,  on  an  application  aeain  for  a  pension,  he  was 
allowed  a  pension,  at  the  full  rate  of  disabiUty,  from  the  8th  Septem- 
ber of  that  year,  notwithstanding  his  name  continued  to  stand  on  the 
company  roll  with  the  remark,  '^  a  deserter." 

On  an  application  in  June  last  for  the  benefit  of  the  bounty  limd 
act,  his  claim  was  disallowed  by  the  present  Commissioner,  on  the 
ground  that  he  stood  on  the  rolls  as  a  deserter,  and  that  parol  testi- 
mony could  not  be  received  to  contradict  the  record.  On  an  i^peal  to 
the  Secretary  of  War^  and  upon  an  examination  of  the  whole  case,  the 
Secretary  thought  the  case  so  clear  that  he  decided  that  the  remark  on 
the  roll  was  an  error,  and  ordered  that  the  roll  be  amended,  and  that 
Lilbr  be  considered  to  have  been  '^  honorably  discharged." 

Your  committee,  as  before  stated,  are  of  the  opinion  that  all  the  ne- 
cessary facts  were  fully  proven  in  1838;  the  evidence  subsequently  fur- 
nished being  merely  cumulative,  and  only  material  as  confirming 
what  had  been  so  clearly  stated  by  Lieutenant  Cady,  from  his  own 

Eersonal  knowledge  and  information;  and,  considering  the  peculiar 
ardship  of  the  case,  and  the  injustice  done  to  a  gallant  and  suffering 
soldier,  through  mistake  in  the  transfer  of  officers  and  men  from  one 
command  to  another ;  and  desiring  that  justice,  even  at  this  late  day 
be  done,  by  granting  the  prayer  of  the  petitioner,  beg  to  introduce  the 
accompanying  bill  for  his  relief. 


34th  CONOBB98,  \    HOUSE  OF  BEPBESENTATIVES.    (  Bepobt 
ddSeaaton.     \  {  No.  24. 


OWNERS  OF  THE  FISHING  SCHOONER  UNCLE  AMASA. 

[To  aooompony  UIl  H.  B.  628.] 


Dbcbmber  19, 1856. 


Mr.  CoMiNS,  from  the  Committee  on  Commerce,  made  the  following 

REPORT. 

The  Cammittee'on  Commerce,  to  whom  was  referred  the  petition  of  the 
owners  of  the  fishing  schooner  Unde  Amasa,  lost  at  sea,  praying 
for  an  cMowance  of  bounty,  beg  leave  to  report : 

It  appears,  from  the  petition  of  the  owners,  (the  names  of  all  of 
whom  are  attached,)  that  the  ^^  Uncle  Amasa"  was  built  at  East 
Boston,  in  the  State  of  Massachusetts,  in  the  year  1848,  and  was  of 
the  burden  of  70f|  tons ;  that  said  schooner,  in  the  spring  of  1852, 
was  duly  licensed  and  fitted  for  a  codfishing  voyage  on  the  banks  of 
Newfoundland,  on  which  voyage  she  sailed  in  the  month  of  April  of 
said  year ;  that  she  was  last  seen  on  said  banks,  in  the  month  of  June 
succeeding,  engaged  in  the  codfishery  and  doing  well ;  that,  as  she 
has  never  returned  nor  been  heard  from  since  that  time,  it  is  supposed 
she  subsequently  foundered  at  sea^  portions  of  her  hull  having  been 
discovered  in  the  vicinity  of  "Quireau,"  the  bank  where  she  had 
been  engaged  in  fishing ;  that  said  schooner  was  manned  with  an 
experienced  captain  and  crew,  all  of  whom,  it  is  supposed,  perished, 
leaving  destitute  widows  and  orphan  children ;  and  upon  this  state 
of  fcicts  Ciongress  is  asked  to  pass  an  act  granting  to  the  petitioners 
the  amount  of  bounty  which  the  said  schooner  would  have  earned  had 
she  completed  her  fishing  voyage  and  returned  safely  to  port,  to  be 
divided  among  the  owners  and  bereaved  relatives  of  the  deceased 
crew  in  accordance  with  the  provisions  of  the  bounty  acts. 

To  the  petition  of  the  owners  are  appended  the  names  of  the  widows 
and  orphan  children  of  the  deceased,  together  with  a  certificate  of  the 
collector  of  the  Barnstable  district  that  the  said  schooner  was  duly 
licensed  for  the  codfishery  on  the  10th  of  March,  1852 ;  that  the 
owners  are  honorable  and  responsible  men ;  and  that,  so  far  as  is 
known  to  the  revenue  officers  of  the  district,  at  the  time  of  the  loss 
of  the  said  vessel,  she  was  honestly  engaged  in  the  codfishing  business. 
An  affidavit  is  also  enclosed  from  Cyrus  Weeks,  to  the  efiect  that  he 
had  sailed  in  the  said  schooner,  and  that  about  the  20th  of  October, 
while  at  the  harbor  of  Cape  Canso,  Nova  Scotia,  he  saw,  on  board  of 
a  schooner  belonging  to  Cape  Canso,  a  binnacle,  which  he  recognized 
at  once  as  having  belonged  to  the  Uncle  Amasa ;  that  the  captam 
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informed  him  it  was  picked  up  about  six  miles  from  the  land,  off  the 
harbor  called  County  harbor,  Nova  Scotia ;  that  it  contained  two 
compasses,  and  had  the  whole  of  the  name  Uncle  Amasa  painted  on 
the  forward  part,  and  the  initials  on  the  two  sides  ;  and  that  there  is 
no  doubt,  therefore,  of  the  identity  of  the  binnacle. 
»  Under  the  general  law  no  allowance  could  be  made  ;  the  necessity 
for  a  special  act  arising  from  this  fact,  that  the  vessel  had  not,  bo  far 
as  is  known,  completed  the  "  fishing  term"  of  four  months,  by  which 
she  would  have  been  entitled  to  the  allotted  bounty.  Whether  that 
"fishing  term*'  were  completed,  and  the  schooner  lost  on  her 
"  returning  to  any  port  in  the  United  States,"  is,  therefore,  a  matter 
entirely  of  conjecture  ;  but,  under  the  peculiar  circumstances  of  the 
case,  and  in  accordance  with  what  the  committee  believe  to  be  the 
spirit  and  policy  of  the  acts  of  Congress  relating  to  the  codfisheries, 
to  which  protection  has  been  wisely  extended  by  the  government  from 
its  earliest  periods,  and  in  accordance,  moreover,  with  the  previous 
action  of  Congress  in  similar  cases,  a  bill  is  herewith  reported  for  the 
relief  of  the  petitioners,  in  behalf  of  which  the  sanction  of  the  House 
is  invoked. 


34th  CJongrbss,  )    HOUSE  OP  REPRESENTATIVES.    (    Report 
3d  Session.      \  \    No.  25. 


RELIEF  OF  INHABITANTS  OF  ASCENSION  PARISH, 

LOUISIANA. 

[To  accompany  bill  H.  R.  638.] 


December  19,  1856. 


Mr.  Sandidge,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the  bill 
for  the  relief  of  the  inhabitants  of  the  pariah  of  Aacensiony  in  Louisi" 
ana,  made  the  following  report: 

Under  the  law  of  Congress  passed  in  1805,  creating  a  board  of  com- 
missioners to  examine  and  report  upon  the  private  land  claims  in  the 
Territory  of  Orleans,  the  commissioners  (m  their  report  presented 
to  Congress  in  1812,  and  published  in  the  2d  volume  of  American 
State  Papers^  page  297^  number  391,)  state:  '^  that  Isidore  Blanchard 
claims  for  the  parish  of  Ascension  a  tract  of  land  situated  on  the 
west  side  of  the  river  Mississippi,  containing  four  arpents  one  toise  and 
four  feet  front,  and  40  arpentis  in  depth,  and  bounded  on  the  upper 
ride  by  lands  of  Wm.  Conway,  and  on  the  lower  by  land  of  Jean 
Vessier.  There  is  no  written  evidence  of  title  to  the  land  claimed ; 
the  church  is  built  upon  it,  and  it  has  been  used  as  a  glebe  for  a  great 
number  of  years,  and  is  claimed  by  the  people  of  the  parish  as  be- 
longing to  them  for  the  use  of  the  church.  The  board  are  of  opinion 
it  ought  to  be  confirmed." 

TUs  board  was  authorized  to  make  final  adjudication  of  title  as 
against  the  United  States  ;  failing  to  do  that  in  any  given  case,  they 
were  required  to  make  report  for  presentation  to  Congress,  with  an 
opinion  thereon,  as  to  the  justness  of  the  claim. 

On  the  3d  March,  1811,  Congress  passed  an  act  for  the  sale  of  pub- 
lic lands,  with  a  proviso  in  the  6th  section,  ^^  that  till  after  the  final 
decision  of  Congress  thereon,  no  tract  of  land  shall  be  offered  for  sale, 
the  claim  to  which  has  been  in  due  time,  and  according  to  law,  pre- 
sented to  the  register  of  the  land  office,  and  filed  in  his  office  for  the 
purpose  of  being  investigated  by  the  commissioners  appointed  for  the 
purpose  of  ascertaining  the  rights  of  persons  claiming  lands  in  the 
Territory  of  Orleans."  Under  this  proviso,  the  lot  claimed  by  Isidore 
Blanchard  as  stated,  and  reported  to  Congress  for  confirmation,  can- 
not be  sold  by  the  officers  of  the  government  until  Congress  BliaW 
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have  acted  thereon.  And  although  the  act  of  12th  April,  1814,  con- 
firming claims  reported  on  favoriubly,  has  been  construed  as  a  confir- 
mation of  the  one  now  in  question,  yet,  as  no  certificate  of  its  con- 
firmation was  issued  by  the  register  of  the  land  office  prior  to  the 
passage  of  the  act  of  26th  May,  1844 ;  and  as  he  may  n^t  now  have 
the  right  so  to  do^  inasmuch  as  that  act  of  1844  declares  that  the 
lands  embraced  within  its  provisions^  if  not  claimed  by  petition  be- 
fore the  court  created  by  it,  within  two  years  firom  the  passage  of  the 
law,  should  be  forfeited ;  and  as  the  land  can  neither  be  surveyed  and 
patented  to  claimants  without  such  certificate  from  the  register,  nor 
sold  by  the  government  until  action  is  had  on  the  ori^nal  application; 
and  as  it  was  the  undoubted  intention  of  Congress  that  all  tne  claims 
thus  reported  upon  favorably  by  said  board  should  be  confirmed ;  and 
as  the  lands  in  question  have  been  used  and  recognized  as  glebe  lands 
for  more  than  60  years,  your  committee  are  of  opinion  the  same 
should  be  confirmed  in  accordance  with  the  original  report  of  the 
land  commissioners  and  the  plan  of  surveys  in  the  approved  maps  on 
file  in  the  office  of  the  surveyor  general  of  Louisiana. 


;4th  Congmss,  )     HOUSE  OF  REPRESENTATIVES.    (   Report 
Zd  Session.      S  ?  No.  26. 


DANIEL  DENVER. 

[To  accompany  bill  H.  R.  629.] 


Decebiber  19,  1856. 


Mr.  Faulkner^  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  memorial 

of  Danid  Denver^  respectfully  report : 

The  memorialist  was  a  private  in  the  marine  corps,  and  whilst  en- 
nged  in  the  service  of  his  ooantry  on  the  frigate  Constellation,  in 
Eunpton  Roads,  was  struck  with  blindness,  since  which  time  he  has 
heen  completely  blind.  The  efficiency  of  the  memorialist  as  a  soldier 
IB  attestea  by  the  certificate  of  his  officers,  and  the  fact  of  his  having 
become  blind  in  the  service  of  his  country  is  proven  by  the  certificate 
of  the  surgeon.  For  this  loss  of  sight  he  is  receiving  from  the  gov- 
ernment the  small  pittance  of  three  dollars  per  month,  which  suggests 
at  once  the  propriety  of  Congress  granting  the  small  increase  of  pen- 
non which  IS  the  object  of  the  memorialist's  prayer,  more  especially 
as  his  condition  is  one  of  absolute  poverty.  The  expenditure  involved 
in  the  increase  would  be  but  small,  as  the  memorialist  is  aged  and 
infinn,  and  cannot  long  survive  this  liib. 
Tlie  committee  report  the  accompanying  bill. 


34th  Congrkss,  }     HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     J  )  No.  27. 


BENJAMIN  W.  SMITHSON. 

[To  accompany  bill  H.  R.  630.] 


DflCBBfBBR  19,  1856. 


Hr.  BuFFiNTON,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  AfairSj  to  whom  was  re/erred  the  memorial 
of  Benjamin  W.  Smithsdn^  respectfully  report : 

The  evidence  in  the  case  shows  that  Benjamin  W.  Smithson  was 
captain  of  company  E,  in  the  third  regiment  of  Missouri  mounted 
Tolunteers  ;  that  he  entered  the^service  of  the  United  States  in  1847 
to  serve  during  the  Mexican  war ;  that  he  was  marched  to  New  Mexico 
with  his  regiment  and  stationed  at  Taos  ;  that  on  the  31st  of  October 
Captain  Smithson  tendered  his  resignation  to  Colonel  Newby ,  of  the 
Illinois  volunteers^  then  in  command  of  that  military  department ; 
that,  after  this,  Captain  Smithson  continued  in  command  of  his  com- 
pany, by  order  of  Colonel  Newby,  until  his  resignation  was  accepted 
by  the  Secretary  of  War,  it  having  been  sent  by  Colonel  Newby  to 
the  Adjutant  General,  who  submitted  the  same  to  the  Secretary  of 
War,  with  a  recommendation  that  Captain  Smithson  be  discharged, 
to  take  effect  from  the  1st  of  November,  the  day  after  the  date 
of  the  resignation.  This  recommendation  was  approved  by  the 
Secretary  of  War,  and  communicated,  by  the  Adjutant  General,  to 
Colonel  Newby  in  a  letter  dated  January  4, 1848.  Captain  Smithson 
remained  in  his  command  at  Taos  until  the  order  of  the  Adjutant 
General  was  communicated  to  him  by  Colonel  Newby,  which  was 
about  the  1st  of  April,  1848.  The  committee  are  of  the  opinion  that 
an  order  from  the  Secretary  of  War  could  not  take  effect  in  New 
Mexico  two  months  before  the  date  of  the  same  at  Washington,  and 
four  months  before  the  reception  of  the  same  in  New  Mexico.  Such  a 
thing  is  impossible,  and  should  not  weigh,  in  the  opinion  of  the  com- 
mittee, against  the  payment  of  Captain  Smithson  for  the  time  he  re- 
mained in  the  army,  between  the  date  of  his  resignation  and  the  recep- 
tion of  its  acceptance.     The  committee  accordingly  report  a  bill. 


34th  CoNGKffiS,  )    HOUSE  OF  REPRESENTATIVES.     J  Report 
M  Session.      S  (  No.  28. 


ELI  DARLING. 

[To  accompany  bill  H.  R.  631.] 


December  19,  1856. 


Mr.  Dickson,  from  the  Committee  on  Invalid  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Invalid  PensionSy  to  whom  was  referred  the  petition 
of  Eli  Darling y  an  employe  at  the  navy  yardyiBrooMyn,  New  York, 
having  had  the  same  under  consideration,  beg  leave  to  report : 

That  from  the  evidence  presented  to  the  committee,  it  appears  that 
Eli  Darling  was  employed  at  the  navy  yard,  Brooklyn,  New  York,  as 
a  dock  builder  at  the  time  of  receiving  the  injury ;  that  he  had  been 
80  employed  for  many  years ;  that  he  was  a  sober,  industrious,  and 
worthy  man ;  it  also  appears,  that  while  so  employed  in  driving  piles,  a 
splinter  was  thrown  from  the  pile  by  the  force  of  the  battering  ham- 
mer, striking  Mr.  Darling  in  the  face,  most  dreadftiUy  lacerating  the 
flesh,  destroying  both  eyes,  and  disfiguring  his  person.  This  calamity 
occurred  on  the  seventh  day  of  October,  1834.  Since  which  time  he 
has  been  not  only  totally  blind,  but  otherwise  disabled  from  injuries 
to  other  parts  of  his  body,  received  at  the  same  time,  and  from  the  same 
cause  by  which  he  lost  his  eyes  ;  and  while  the  committee  would  not 
advise  any  change  in  the  general  policy  of  the  government  in  provid- 
ing a  limited  and  scanty  support  to  those  who  are  injured  or  disabled 
in  its  service,  as  re^larly  commissioned  officers  or  enlisted  seaman  or 
marine,  they  conceive  there  is  no  danger  in  so  far  departing  from 
tiie  rules,  in  certain  meritorious  cases,  as  to  preclude  from  the  care  of 
the  government  all  persons  in  its  service  who  do  not  happen  to  be 
entered  upon  its  rolls  for  a  series  of  years,  according  to  law,  rules, 
and  regulations  of  the  navy.  Cases  may  occur  where  a  volunteer  or  a 
laborer  may  be  as  richly  entitled  to  the  bounty  of  the  government 
for  injuries  received  in  its  service,  as  any  individual  covered  by  the 
mantle  of  the  law ;  and  such  a  case  is  presented  by  the  petitioner,  Eli 
Darling,  who  was  a  sober,  industrious,  and  worthy  mechanic,  em- 
ployed by  the  government  for  a  series  of  years  prior  to  the  calamity  which 
befel  him — a  calamity  of  such  a  nature  and  magnitude  as  to  excite  the 
commiseration  and  sympathy  of  every  feeling  heart.  All  cases  of  s 
l&e  character  must  be  brought  to  the  consideration  of  Congress,  an^ 
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tried  and  passed  upon  their  intriosic  merits.  The  committee  enter- 
tain the  opinion  that  no  injurious  precedents  would  be  offered,  nor 
any  pretexts  furnished  for  abuse  in  after  time  ;  and  taking  into  con- 
sideration the  fact^  that  in  the  case  of  James  Jones,  an  employ^  as 
rigger,  not  enrolled  or  enlisted  as  one  of  those  meritorious  cases  where 
the  government  may  and  ought  to  interpose  to  save  from  intense 
suffering  by  poverty  one  who  was  made  helpless  while  in  the  service 
of  his  country,  by  an  unforeseen  accident,  that  the  same  parental  care 
may  be  extended  to  Mr.  Darling ;  and  therefore  respectfully  offer  a  bill 
for  his  relief,  and  ask  its  passage. 


34th  Congbbss,  )    HOUSE  OF  REPRESENTATIVES.   (    Rkpokt 
Srf/S'emon.      \  I  No.  29. 


JOHN  L.  WIRT. 


Dbcsmbkb  19,  1856. — Ordered  to  be  printed. 


Mr.  Thubstow,  from  the  Committee  on  Accounts,  made  the  following 

REPORT. 

The  Committee  on  AccountSy  to  whom  were  referred  the  petition  and 
papers  of  John  L.  Wirty  who  was  wounded  by  the  discharge  of  a  pistol 
while  performing  his  official  duty  as  a  pc/kce  officer  of  the  Capitol, 
having  carefully  read'the  petition  and  testimony  in  the  case^  beg  leave 
to  submit  thefoUowing  report : 

Your  committee  find  the  petitioner  to  have  been  wounded,  as  alleged, 
on  the  23d  day  of  April,  1844,  as  appears  by  the  Journal  of  the  House 
of  Representatives  of  that  date,  and  as  is  minutely  described  by  John 
Fred.  May,  M.  D.,  in  his  certificate  of  the  25th  May,  1844,  accom- 
panying the  papers  in  this  case,  and  which  is  marked  No.  1,  and  his 
affidavits  of  June  30,  1846,  marked  No.  2,  and  January  15,  1852, 
marked  No.  3,  together  with  his  certificate  of  the  3d  of  March,  1856, 
which  are  entitlSi  to  full  credit,  and  which  proves,  beyond  a  doubt, 
that  a  permanent  disability  has  grown  out  of  the  wound  received  as 
aforesaid,  which  is  wasting  away  the  life  of  the  petitioner,  as  is  clearly 
proved  by  numerous  certificates  and  affidavits  of  the  highest  character, 
and  which  make  a  part  of  this  report,  and  are  numbered  from  one  to 
twelve,  inclusive.  It  appears  that  the  House  of  Bepresentatives,  on  the 
15th  of  May,  1844,  (twenty-two  days  after  the  wound  was  inflicted,) 
by  resolution,  gave  the  petitioner  a  bounty  of  one  hundred  and  fifty 
dollars,  ^'  in  consideration  of  expense  incurred  by  being  wounded  in 
the  Capitol,  while  in  the  discharge  of  his  duties;"  but  the  extent  of 
the  injury  had  not  then  developed  itself,  or  the  bounty  of  the  House 
would,  doubtless,  have  been  of  corresponding  magnitude.  Notwith- 
standing, the  records  of  the  Senate  and  House  of  Bepresentatives,  and 
the  laws,  furnish  abundant  precident.  (See  Statutes  at  Large,  volume 
6,  pages  12,  57,  103, 193,  245, 313,  770,  and  892,  and  numerous  other 
instances.)  As  it  is  the  duty  of  your  committee  to  audit  the  accounts 
and  control  the  contingent  fund  of  the  House  of  Bepresentatives  only, 
they  cannot  refrain  firom  saying  that  they  think  the  case  calls  for  the 
attention  of  Congress,  and  that  the  petitioner  is  worthy  of  relief. 


No.  1. 


John  F.  May's  certificate. 

Washinoton,  May  25,  1844. 

The  injury  received  bv  Mr.  John  L.  Wirt  on  the  23d  of  April,  wbile 
in  the  discharge  of  Ms  anty  at  the  Capitol,  I  consider  of  a  very  Beriom 
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nature,  and  such  as  will  render  him  unfit  for  any  actual  employment 
for  a  considerable  period  of  time. 

The  wound  was  made  by  a  ball  discharged  from  a  rifle-barrelled 
pistol,  which,  entering  the  anterior  part  of  the  thigh  about  two  inches 
from  the  groin,  passed  obliquely  upwards  and  backwards,  fracturing 
the  femur  or  thigh-bone  on  its  anterior  and  outer  surface  near  the 
hip.  How  far  the  bone  is  injured  it  is  impossible  to  decide  with  dc- 
curacy,  but  from  an  examination  made  with  the  finger  through  the 
wound,  which  is  about  three  inches  in  depth,  the  bone  was  found  to 
be  broken  and  extensively  denuded,  and  a  fragment  of  considerable 
size  loose.  One  piece  of  bone  had  already  been  removed  before  this 
examination,  and  more  will,  I  think,  have  to  exfoliate  or  be  detached 
before  the  parts  will  heal.  This  will  necessarily  be  attended  with 
pain,  a  profuse  discharge  of  matter,  and  an  inability  to  use  the  limb. 
I  therefore  consider  him  totally  unable  to  perform  any  active  duty 
while  this  process  is  going  on. 

JNO.  FRED.  MAT,  M.  D. 


June  27,  1844. 

I  consider  Mr.  Wirt  still  unable  to  attend  to  his  duty  at  the  Capi- 
tol. To  recommence  his  duty  at  this  time  would  be  attended  with 
decided  injury  to  his  limb,  which  might  be  of  a  very  serious  character. 
If  it  is  desired,  I  will  certify  when  I  consider  him  able  to  attend  to  his 
duty. 

J.  F.  MAY. 


No.  2. 

Affidavit  of  John  F,  May,  Surgeon, 

It  is  hereby  certified  that  John  L.  Wirt,  a  police  officer  of  the  Capitol 
of  the  United  States,  was  disabled  and  rendered  incapable  of  perform- 
ing the  duty  of  travelling  to  the  top  of  the  said  building  by  reason  of 
a  wound  he  received  whilst  actually  in  the  discharge  of  his  duty.  By 
satisfactory  evidence,  and  accurate  examination,  it  appears  that  on 
the  23d  day  of  April,  1844,  whilst  endeavoring  to  preserve  the  peace, 
at  or  near  the  west  door  of  the  House  of  Representatives,  in  the  District 
of  Columbia,  he  received  a  wound  from  the  discharge  of  a  pistol  in  the 
hands  of  William  S.  Moore,  the  ball  entering  the  anterior  part  of  the 
thigh,  about  two  inches  from  the  groin,  passing  obliquely  upwards 
and  backwards,  fracturing  the  femur  or  thigh-bone  on  its  anterior  and 
outer  surface,  near  the  hip.  How  far  the  bone  is  injured,  it  is  im- 
possible to  decide  with  accuracy ;  but  from  an  examination  made  with 
the  finger  through  the  wound,  which  is  about  three  inches  in  depth, 
the  bone  was  found  to  be  broken  and  extensively  denuded,  and  a  frag- 
ment of  considerable  size  loose;  one  piece  of  bone  had  already  been 
removed  before  this  examination,  and  more  will,  I  think,  have  to 
exfoliate  or  be  detached  before  the  parts  will  heal.  This  will  neces- 
sarily be  attended  with  pain,  a  profuse  discharge  of  matter,  and  an 
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inability  to  upe  the  limb  in  performing  any  active  duty  while  this  pro- 
cess is  going  on.  A  free  use  of  the  limb  will  be  attended  with  serious 
consequences  to  him ;  he  is  thereby  not  only  incapacitated  for  military 
duty,  but,  in  the  opinion  of  the  undersigned,  totally  disabled  from 
obtaining  his  subsistence  from  manual  labor. 

JNO.  F.  MAT,  M.  D., 

Surgeon. 

Subscribed  and  sworn  to  before  me,  this  30th  June,  1846. 

SAMUEL  D.  KING, 
Justice  of  the  Peaces  Washington  county  ^  D.  C. 


No.    3. 
Certificate  of  Dr.  May. 

This  is  to  certify  that  I  attended  Mr.  John  L.  Wirt  for  a  gun- 
shot wound  received  in  the  discharge  of  his  duty  at  the  Capitol.  I 
have  already  given  him  a  statement  of  the  nature,  and  effects  upon 
his  system,  of  the  injury  which  he  has  received  ;  and  from  an  exam- 
ination which  I  have  again  made  of  his  wound  this  day,  I  find  it  to 
be  much  in  the  same  condition  as  described  in  my  former  certificate, 
and  of  such  a  nature  as  to  completely  disable  him  at  the  present 
time  from  obtaining  a  livelihood  by  any  manual  labor. 

JOHN  FREDERICK  MAT,  M.  D. 

Washington,  January  14,  1852. 

Sworn  to  before — 

H.  NATLOR,  J.  P. 
January  15,  1852. 


No.   4. 

Certificate  of  C    W.  C.  Dunnington^  Captain  of  the  Police  of  the 

Capitol. 

At  the  request  of  Mr.  Wirt,  I  will  state  that  I  have  known  him 
for  the  last  six  years,  being  associated  with  him  in  the  Capitol  police. 
That  he  has  suflered  during  that  time  from  a  wound  received  in  the 
discharge  of  his  duty  ;  that  he  is  now  unable  to  perform  the  duty  re- 
quired of  him,  though  he  exerts  himself  to  do  more  than  the  state  of 
his  health  warrants.  Whatever  service  he  is  able  to  perform,  he 
does  cheerfully,  and  is  frequently  exposed  to  the  inclemency  of  the 
weather  when  he  should  be  in  his  room.  I  have  no  doubt  the  wound 
he  has  received  has  been  the  great  cause  of  his  ill  health,  frequently, 
after  much  exertion,  incapacitating  him  from  moving  about  without 
ffreat  pain  and  inconvenience. 

C.  W.  C.  DUNNINGTON, 

Principal  of  Capitol  Police, 

January  14,  1854. 


JOHN  L.  WIRT. 


Ffbruary  28,  1856. 

I  certify  that  Mr.  Wirt's  disability  still  continues,  and  that  he  is 
not  capable  of  performing  police  duty. 

C.  W.  C.  DUNNINGTON, 

P.  C.  P. 


No.  5. 


Certificate  of  B.  B.  French  as  to  his  knowledge  of  my  health  and 

constitution  from  1836  to  1854. 

Washington,  January  14,  1854. 

Gentlemen  :  At  the  request  of  Mr.  J.  L.  Wirt,  I  make  the  follow- 
ing statement : 

I  have  known  Mr.  Wirt  intimately  since  he  first  came  to  the  Capitol 
as  one  of  the  police  in  1836.  Up  to  the  23d  day  of  April,  1844,  Mr. 
Wirt  was  a  strong,  healthy,  and  able-bodied  man,  who  could  endure 
as  much  fatigue  as  any  man  I  was  ever  with,  which  I  often  tested  in 
long  and  fatiguine  shooting  excursions. 

On  that  day,  when  I  was  present,  in  the  hall  of  the  House  of  Rep- 
resentatives, a  difficulty  occurred  between  two  members,  when  the 
Sergeant-at-arms  interfered,  and  a  man  by  the  name  of  Moore,  not  a 
member  or  officer,  attacked  the  Sergeant-at-arms.  Much  excitement 
ensued,  and  the  police,  in  conformity  with  their  duty,  moved  toward 
the  hall.  Just  as  Mr.  Wirt  was  entering  the  door,  Moore  discharged 
a  pistol,  the  ball  from  which  entered  Mr.  Wirt's  leg  between  the  knee 
and  hip.  He  was  taken  home,  and  confined  to  his  bed  for  a  long 
time.  The  ball  was  never  extracted,  and  has  never  healed.  From 
that  day  to  this,  Mr.  Wirt's  health  has  been  declining,  and  he  is  now, 
in  the  very  meridian  of  life,  a  broken-down  man,  so  far  as  health  and 
the  ability  to  endure  fatigue  is  concerned. 

He  has  suffered  very  much  from  his  wound,  and  his  sufferings  will, 
probably,  only  terminate  with  his  life. 

His  case  is  one  in  which,  if  ever  man  deserved  remuneration  for 
injuries  received  while  doing  his  duty,  he  deserves  it. 

Very  respectfiilly,  your  obedient  servant, 

B.  B.  FRENCH. 

To  the  Committee  of  Claims 

of  the  House  of  Representatives  U.  S. 


No.  6. 

Letter  of  Honorable  J.  D.  Bright, 

Washington,  January  19,  1854. 

I  have  been  requested  to  state  how  long  I  have  been  acquainted  with 
Mr.  John  L.  Wirt,  and  his  physical  condition  during  the  time.     My 
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aoquaintance  with  Mr.  Wirt  commenoed  about  five  years  since  as  a 
boarder  at  his  house.  I  have  seen  him  almost  daily  since^  during  the 
sessions  of  Congress,  and  bear  willing  testimony  as  to  his  industry, 
honesty,  sobriety,  and  gentlemanly  deportment.  Mr.  Wirt  has  been 
in  a  feeble  state  of  body,  and  often  confined  to  his  bed  in  the  time  I 
have  mentioned,  unable  to  go  out  of  his  room ;  indeed,  I  have  often 
seen  him  on  duty  as  a  watchman  at  the  Capitol,  when  he  ought  to  have 
been  under  the  care  of  his  physician.  I  have  often  advised  him  to  keep 
his  room,  telling  him  that  he  endangered  his  life  by  exposure.  I  under- 
stand the  chief  cause  of  Mr.  Wirt's  feeble  health  to  arise  from  a  wound 
he  received  from  a  pistol  shot  in  the  Capitol,  in  endeavoring  to  suppr-ess 
a  fight  in  the  hall  of  the  House  of  Bepresentatives  some  years  smce. 
It  may  not  be  out  of  place  here  for  me  to  state  what  I  have  said  to 
others,  and  that  is,  that  Mr.  Wirt  has,  in  my  opinion,  a  iust  claim 
upon  the  government  for  an  annual  pension,  and  his  case  is  one  that 
addresses  itself,  by  every  humane  consideration,  to  the  favorable  action 
of  Congress. 

Mr.  Wirt  is  at  liberty  to  make  any  use  of  this  letter  he  may  deem 
proper.  JESSE  D.  BRIGHT. 


No.  T. 

Certificate  of  Dr.  J.  A,  Bitchie. 

Having  known  Mr.  John  L.  Wirt  intimately  from  early  boyhood 
to  the  present  time,  I  have  had  every  opportunity  to  acquaint  myself 
with  his  once  vigorous  and  active  constitution,  and  to  witness  the 
decline  of  his  health,  and  the  manifest  cause  of  its  impairment. 

Previous  to  the  receipt  of  the  wound  in  his  thigh  at  the  Capitol,  in 
1844,  I  certainly  never  knew  a  more  robust  and  vigorous  constitution 
than  his,  nor  one  more  capable  of  endurance  and  fatigue.  After  a 
long  and  harassing  confinement  from  that  wound,  having  patiently 
endured  every  painful  exploration  that  surgical  skill  could  suggest  to 
extract  the  ball  from  its  position,  without  avail,  he  arose  from  his  bed 
enfeebled  and  suffering  to  resume  his  post  at  the  Capitol. 

Incapacitated  as  he  had  been  by  this  unfortunate  accident,  from  the 
performance  of  manual  labor,  or  bodily  exertion  of  any  kind,  with  a 
family  dependent  on  him  for  support,  he  was  still  stimulated  to  the 
discharge  of  his  usual  duties. 

I  have  no  doubt  but  what  the  exertions  necessary  to  enable  him  to 
discharge  those  duties,  exposing  him  night  and  day  to  the  inclemen- 
cies of  me  season,  and  the  sufferings  from  the  discharge  of  the  wound, 
•have  contributed  to  undermine  his  debilitated  constitution,  and  bring 
on  the  serious  disease  under  which  he  now  labors. 

BespectfuUy, 

JOSHUA  A.  BITCHIE,  M.  D. 

Januaby  21,  1854. 


!' 
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No.  8. 

Letter  of  testimony  of  A,  K,  Arnold. 

Januaby  21, 1854. 

At  the  request  of  Mr.  John  L.  Wirt,  I  cheerfully  give  my  testi- 
mony as  to  his  present  state  of  health,  to  be  used  hefore[the  committees 
of  both  houses  of  Congress. 

I  was  appointed  one  of  the  police  of  the  Capitol  of  the  United  States 
on  the  Ist  day  of  September  last,  and  associated  with  Mr.  Wirt  as  a 
colleague,  on  duty  every  other  night  and  day. 

It  seriously  distressed  me  to  hear  him  cough  and  strain  every  morn- 
ing, to  such  an  extent  that  I  apprehend  his  breaking  a  blood-vessel, 
if  he  exerts  himself  in  the  slightest  manner.  So  feeble  is  his  health, 
at  this  time,  that  changes  of  weather  seriously  affect  him — sometimes 
confining  him  to  his  house  and  his  bed ;  he  experiences  great  distress 
in  breathing  by  ascending  a  single  flight  of  steps,  or  walking  up  a 
hill,  which  has  induced  the  police  and  watch  in  the  Capitol  grounds 
to  close  the  gates  assigned  to  him  as  his  duty,  so  as  thereby  to  relieve 
him  from  performing  this  duty,  which  I  believe  he  would  do  if  he  had 
to  crawl  to  do  it.  My  candid  opinion  is,  that  if  he  continues  to  en- 
deavor to  discharge  the  duties  of  his  present  position,  he  will  soon  ter- 
minate his  existence. 

A.  K.  ARNOLD. 


District  op  Columbia,    ?  /^  ^  v  . 
Washington  County,    ) 


I  do  hereby  certify  that  Mr.  John  L.  Wirt's  disability  continues  as 
bad  as  ever. 

Witness  my  hand,  this  third  day  of  March,  1856. 

A.  K.  ARNOLD. 


No.  9. 
Testimony  of  J,  H,    Wailes. 

Washington,  January  21,  1854. 

At  the  request  of  Mr.  J.  L.  Wirt,  I  pen  this,  my  intimate  know- 
ledge of  his  state  of  health,  to  be  used  by  him  as  evidence  in  his  case 
before  the  committees  of  both  houses  of  Congress. 

My  first  acquaintance  with  Mr.  J.  L.  Wirt  was  in  1836,  when  first 
appointed  one  of  the  police  of  the  Capitol.  He  then  was  young, 
sprightly,  healthy,  and  active,  and  an  efficient  officer.  In  Aprif,  1844, 
he  was  wounded  by  a  shot  while  he  was  in  the  discharge  of  his  duties  as 
police  officer  of  the  Capitol  at  the  door  of  the  House  of  Representa- 
tives ;  after  he  received  the  wound  he  was  for  a  long  time  confined, 
and  when  able  to  get  out  he  was  obliged  to  use  crutches  ;  he  has,  to 
my  knowledge,  many  a  time,  over  and  over  again,  risked  his  health 
and  life  by  his  over-exerting  himself  to  discharge  his  duty  to  the 
government.  While  suflering  from  the  painful  eflects  of  the  wound, 
which  prevents  him  from  moving  actively  in  the  open  air,  while  he 
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▼as  oa  duty  with  me  in  inclement  weather  he  was  often  exposed  for 
hours  together  in  rain  and  cold,  days  and  nights  in  succession.  We 
were  together  three  years  up  to  the  day  of  my  dismissal  from  office, 
September  1,  1853.  Since  Mr.  Wirt  received  the  wound  above  men- 
tioned, he  has  been  severely  afflicted  with  a  violent  cough  and  short- 
ness of  breath,  to  such  an  extent  that  he  cannot,  at  this  time,  ascend 
a  flight  of  steps,  or  walk  up  hill,  or  exert  himself  in  the  slightest  de- 
gree, without  suffering  great  distress.  Since  Mr.  Wirt  received  the 
wound  his  health  has  been  getting  worse ;  he  is  so  badly  afflicted  that 
I  have  often  been  apprehensive  that  he  would  break  a  blood-vessel,  or 
fall  dead  from  the  effects  of  asthma,  produced  by  his  daily  spells  of 
coughing,  brought  on  by  his  willingness  and  determined  disposition 
to  do  the  duty  required  of  him.  I  have  often,  through  sympathy  for 
bim,  done  part  of  his  duties,  so  as  to  relieve  him  all  I  could  ;  and  I 
do  believe  that  the  exposure  and  exertion  in  the  discharge  of  his  du- 
ties day  and  night,  for  the  support  of  himself  and  his  interesting 
family,  will  soon  prove  fatal  to  him. 
I  remain,  with  great  respect,  your  colleague, 

J.  H.  WAILES. 


No.  10. 
Letter  of  General  J,  Lane. 

House  of  Representatives,  January  30,  1854. 

My  acquaintance  with  John  L.  Wirt,  esq.,  dates  from  the  first  day 
of  December^  1851.  I  have  boarded  at  his  house  the  greater  part  of 
the  time  Congress  has  been  in  session  since  that  time.  My  acquaint- 
ance has,  therefore,  been  of  a  character  sufiiciently  intimate  to  fur- 
nish me  ample  means  of  becoming  well  acquainted  with  his  general 
health,  which  has  been  uniformly  feeble.  I  have  often  seen  him  on 
duty  at  the  Capitol,  exposed  day  and  night  to  every  inclemency  of 
weather,  when,  in  my  judgment,  he  ought  to  have  been  in  the  hands 
of  his  doctor  and  in  a  comfortable  room.  Some  years  since,  while  in 
discharge  of  his  duty,  in  attempting  to  arrest  and  put  down  a  riot  in 
the  House  of  Representatives,  he  received  a  pistol  shot  in  the  thigh, 
which  has  made  him  a  cripple  for  life.  The  wound  in  question  has 
become  a  continued  running  sore,  seriously  affecting  his  general 
health,  and  is  no  doubt  the  main  and  first,  if  not  the  only  cause  of 
his  present  debilitation  and  ill  health.  His  present  position  in  the 
police  service  has  doubtless  done  much  to  aggravate  the  disease  arising 
from  this  wound. 

He  is  now  the  victim  of  chronic  disease  beyond  the  power  of  com- 
plete eradication,  though  his  existence  might  be  prolonged  by  pursuits 
less  arduous  and  exposed  than  those  incident  to  his  present  position. 
He  is  a  gentleman  of  strict  integrity  and  honor,  and  has  ever  shown 
himself  a  faithful  and  efficient  officer. 

I  believe  that  principles  of  equity  and  sound  justice  dictate  that, 
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having  received  this  wound  in  the  strict  and,  I  may  say,  brave  dis- 
charge of  his  duty,  he  should  not  be  permitted  to  suffer  without  just 
remuneration  ;  and  that  his  case  appeals  not  so  much  to  your  gener- 
osity as  to  your  sense  of  equal  and  exact  justice. 

The  pecuniary  circumstances  of  Mr.  Wirt  being  quite  limited,  the 
same  sense  of  justice  suggests  the  prompt,  as  it  would  be  just,  exer- 
cise of  your  action  for  his  much-needed  relief. 

Believing  thus,  I  can  do  no  less  than  respectfully  submit  for  your 
generous  consideration,  with  the  hope  that  it  may  not  be  in  vain  to 
Mr.  Wirt's  petition  for  relief,  the  facts  above  stated. 

Tour  obedient  servant, 

JOSEPH  LANE. 

[Mr.  Wirt  is  at  liberty  to  use  this  letter  before  the  committee,  or 
otherwise.] 


No.  11. 
Affidavit  of  Alexander  GiUespie. 

Washington,  D.  C,  February  27,  1856. 

I  hereby  certify  that,  on  or  about  the  23d  of  April,  1844,  I  was 
employed  as  a  messenger  of  the  House  of  Representatives  in  attend- 
ing to  one  of  the  doors  leading  to  the  hall,  at  the  time  a  difficulty 
occurred  between  two  members  of  the  House,  which  created  great  dis- 
order and  confusion.  William  S.  Moore,  of  Kentucky,  drew  a  pistol, 
fired  it,  and  I  saw  John  L.  Wirt,  one  of  the  police  officers  of  the 
Capitol,  as  he  came  out  of  the  door  I  was  attending — said  Wirt  hav- 
ing received  a  severe  wound  in  the  right  thigh  by  the  ball  shot  from 
the  pistol  in  the  hands  of  Moore. 

A.  GILLESPIE. 

Sworn  to  and  subscribed  before  me,  this  27th  day  of  February, 
1856. 

C.  W.  C.  DUNNINGTON,  J.  P. 


No.  12. 
A  certificate  of  Dr.  John  F.  May. 

Mabch  3,  1856. 

I  certify  that  the  thigh  of  John  L.  Wirt  has,  within  the  last  three 
months,  again  gatherea  in  front,  and  required  to  be  opened ;  and  that 
there  is  now  in  that  ^art  of  the  limb  a  considerable  ulcer,  attended 
with  free  discharge  daily. 

JNO.  FBED.  MAF,  M.  D. 


34th  GoNGBffiS,  }    HOUSE  OF  BEPBESENTATIYES.     (    Beport 
id  Session.      ]  I   No.  30. 


THOMAS  M.  NEWELL. 

[To  aooompany  bill  H.  B.  C.  C.  16,  and  8.  No.  409.] 


December  19,  1856. 
Mr.  Tatlob,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claima  have  had  the  biU  rmovted  for  the  tdiefof 
Tlumojs  M,  NeweU  by  the  Court  of  Claims  under  consideration^  and 
now'rqfort: 

The  evidence  submitted  to  the  Court  of  Claims,  and  which  is  now 
before  ns,  shows  that  the  claim  of  Thomas  M.  Newell  would  have  been 
at  any  time  paid  by  the  Nav^  Department,  if  a{)plication  had  been 
made  for  payment  Dy  the  claimant  before  his  claim  was  preferred  to 
O^ngress,  and  that  the  only  obstacle  to  its  payment  at  the  time  the 
attention  of  the  department  was  called  to  it,  whilst  the  claim  was 
pending  before  the  Court  of  Claims,  grew  out  of  the  fact  that  it  is  a 
rule  of  all  the  departments  of  the  government  that  nothine  shall  be 
done  in  relation  to  any  claim  which  had  been  carried  before  Congress, 
until  it?  final  action  on  it. 

Under  the  circumstances  shown,  it  is  evident  that  the  claim  of 
Thomas  M.  Newell  was  not  one  which  ought  to  have  been  presented 
to  Congress  or  carried  before  the  Court  of  Claims,  and  your  committee 
are  of  opinion  that  it  would  be  improper  to  set  a  precedent  unneces- 
sarily by  passing  an  act  for  the  payment  of  a  claim  under  existing 
laws,  when  its  pavment  had  not  been  at  any  time  reftised  by  the  pro- 
per accounting  officer.  All  that  is  necessary  to  enable  the  claimant 
to  be  paid  the  amount  he  is  entitled  to  by  law,  is  to  rid  him  from  the 
eJSect  of  his  premature  and  unnecessary  application  to  Congress  for 
relief,  and  your  committee,  therefore,  report  a  bill  to  that  effect,  by 
way  of  substitute  for  the  one  before  us,  and  recommend  its  passage. 


Navy  Dbpabtmert,  August  11,  1866. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  the  6th  instant,  sending  the  bills  and  papers  relating  to 
the  daims  of  Joseph  D.  Beers,  Thomas  M.  Newell,  George  A.  Ma- 
gmder,  and  John  r.  Baldwin,  and  desiring  to  be  put  in  possession  of 
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all  facts  known  to  this  department  in  relation  to  these  claims,  which 
go  to  set  forth  their  nature,  merits  and  demerits. 

The  facts  as  stated  in  the  memorial  of  Mr.  Beers  are  believed  to  be 
mainly  correct,  and  I  send  for  your  information  the  opinion  of  the 
Attorney  Greneral  of  November  14,  1851,  in  the  case,  which  governed 
the  department  in  its  refusal  to  allow  him  interest  or  damages. 

In  the  case  of  Thomas  M.  Newell,  I  am  informed  by  the  Fourth 
Auditor  that  if  he  had  made  application  to  his  office  his  pay  as 
claimed  would  have  been  allowed  him  ;  but  instead  of  so  doing,  he 
applied  to  Congress,  and  it  is  a  rule  of  the  accounting  officers  that 
where  an  appeal  has  been  made  to  Congress  it  is  not  proper  to  antici- 
pate its  action,  and  the  claim  has  not  since  been  allowed. 

The  claim  of  George  A.  Magruder  having  been  several  times  re- 
fused by  the  department,  it  was  by  him  carried  to  Congress,  and  for 
a  full  understanding  of  the  case  I  transmit  herewith,  a  copy  of  the 
report  in  the  matter  from  the  department  to  the  Naval  Committee  of 
the  Senate,  and  copies  of  the  letters  referred  to  in  said  report ;  also 
the  Fourth  Auditor's  letter  on  the  subject. 

In  relation  to  the  claim  of  John  P.  Baldwin,  the  department  has  no 
information  whatever  on  the  subject.  • 

I  return,  herewith,  the  papers  in  the  several  cases,  the  bills  having 
been  returned  on  the  Tth  instant. 

I  am,  very  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

Honorable  J.  R.  Giddings, 

Chairman  of  the  Committee  of  ClaimSy 

House  of  RepreaerUatives. 


•  REPORT  No.  27. 

To  the  Hon.  the  Senate  and  House  of  Representatives  of  the  United  States 

in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Thomas  M.  Newell  va,  the  United  States: 

1.  The  petition  of  the  claimant. 

2.  Documents  presented  by  the  claimant  as  proof. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimants. 
By  order  of  the  court  of  claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
r«»*T  ^  *^®  seal  of  said  court  at  Washington,  this  10th  day  of  July, 

LSBAL.J    ^    jj    jggg 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


i 


34th  Conoebss,  )    HOUSE  OF  REPRESENTATIVES.     J    Report 
3(2  Seaaion.      ]  )   No.  31. 


GEORGE  BERRY,  ESTHER  MASSEY,  JAMES  GATES,  ANB 

MICHAEL  ALSPACK. 


Degsiheb  26,  1856. — Laid  upon  the  table,  and  ordered  to  be  printed. 


Mr.  Brenton,  from  the  CJommittee  on  Public  Lands^  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Public  Lands,  to  whom  were  referred  the  memo- 
rials of  (George  Berry,  Esther  Massey,  James  Gates,  and  Michael 
Alspack,  all  of  the  State  of  Ohio,  praying  for  relief  by  an  amendment 
of  the  bounty  land  law  of  3d  March,  1855,  having  examined  said  me- 
morials, beg  leave  to  report  adversely  to  the  prayer  of  the  memo- 
.  rialists. 


34iH  ComsESB,  I    HOUSE  OF  BEPBESENTATIYES.     (  Bifort 
USeesion.     $  )  No.  32. 


CITIZENS  OP  THE  STATES  OF   NEW  YORK,  MASSACHU- 
SETTS, MAINE,  AND  OHIO— BOUNTY  LAND. 


DmcEMBMBL  26,  1856. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Bbenton,  from  the  CJommittee  on  Public  Lands^  sulnnitted  the 

following 

REPORT. 

The  Committee  on  Public  Lands,  to  whom  was  referred  several  pe- 
titions from  the  citizens  of  the  States  of  New  York,  Massachusetts, 
Maine,  and  Ohio,  praying  relief  by  an  amendment  of  the  bounty-land 
law,  so  as  to  authorize  the  issuing  of  land  warrants  for  services  ren- 
dered for  a  less  period  than  fourteen  days,  respectfully  report  adversely 
to  the  prayer  ox  the  petitioners. 


34th  Congress,  >   HOUSE  OF  REPRESENTATIVES.    <    Report 
3d  Session.     )  (_  No.  33. 


JAMES  GARDNER. 


Decehbkr  26,  1856. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Brenton,  from  the  Committee  on  Public  Lands,  submitted  the 

following 

REPORT. 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petition 
of  James  Gardner,  of  Albany,  New  York,  ^^  asking  for  a  land  war- 
rant for  services  rendered  as  a  marine  in  the  war  with  France  in  the 
years  1799  and  1800,"  having  considered  the  case,  are  of  the  opinion 
that  the  provisions  of  the  general  law  are  altogether  sufficient  to  afford 
the  relief  prayed  for,  and  therefore  ask  to  be  discharged  from  its  fur- 
ther consideration. 


34th  Congeess,  )   HOUSE  OF  REPRESENTATIVES.    J    Report 
idSesaion.     I  I   No.  34. 


J.  W.  SANDERS  ET  AL.  IN  BEHALF  OF  SAMUEL  STONE. 


December  26, 1856. — Laid  upon  the  table,  and  ordered  to  be  printed. 


Mr.  Brenton,  from  the  Committee  on  Public  Lands,  submitted  the  fol- 
lowing 

REPORT. 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petition 
of  J.  W.  Sanders  and  others^  of  Wisconsin,  for  a  grant  of  one  hundred 
and  sixty  acres  of  land  to  Samuel  Stone,  beg  leave  to  report  adversely 
to  the  prayer  of  the  petitioners. 


34th  CJokgbbss,  )    HOUSE  OF  REPRESENTATIVES.    (  Rbpoet 
ZdSeaaion.     5  I  No.  39t 


ADAM  KING,  ET  AL.— AMEND  BOUNTY  LAND  LAW. 


DiCKMBKR  26,  1856. — Laid  upon  the  table,  and  ordered  to  be  printed. 


Mr.  Brenton,  from  the  Committee  on  Public  Lands,  submitted  the 

following 

REPORT. 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petition 
of  Adam  King  et  al.,  also  of  certain  citizens  of  Missouri,  asking  for  an 
amendment  of  the  bounty  land  law,  so  as  to  allow  the  heirs  of  the 
deceased  soldier,  without  regard  to  age,  to  obtain  a  warrant  for  the 
services  rendered,  beg  leave  to  report  adversely  to  the  prayer  of  the 
petitioners. 


34th  CoNGRffiS,  )   HOUSE  OF  EEPEESENTATIVES.    J    Report 
3rf  8e88um.     \  I    No.  36. 


THOMAS  JENKINS, 


DsCEBiBBB  26,  1856. 


Ur.  Simmons,  from  the  Committee  on  the  Judiciary,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  the  Judiciary ^  to  whom  toaa  r^erred  the  petition  of 
Thomas  JenMnSj  of  the  city  of  New  Torky  praytng/or  the  relief  of  hta 
real  estate,  situated  in  the  city  of  Hudsonyfrom  the  Uen  of  tuH) Judg- 
ments, entered  in  favor  of  the  United  States  on  the  13th  day  of  8^ 
tember,  1816,  in  me  southern  district  court  of  the  United  States  for  the 
StcvteofNew  York,  against  one  Oalei  Oibbsand  one  Thomas  Jenkins, 
as  defendants  in  said  judgments ,  respectfully  report : 

That  npon  the  examination  of  the  petition  and  accompanying^  docn- 
menti,  dnly  yerified,  your  committee  are  satiflfled  that  the  petitioner 
nerer  was  a  party  defendant  in  said  judgments,  and  that  said  judg- 
ments were  entered  against  another  person  of  the  same  name,  then 
residing  in  the  said  city  of  New  York,  where  the  judgments  were 
enteredand  docketed ;  that  the  petitioner  is,  and  has  been  for  many 
years,  the  owner  of  a  house  and  lot  of  land  in  the  city  of  Hudson, 
within  said  judicial  district,  which  he  is  desirous  of  selling,  but  is 
prevented  m)m  selling  the  same  to  advantage  by  reason  of  the 
closed  or  supposed  lien  of  said  judgments  upon  said  property ;  that 
said  petitioner,  since  he  ascertained  the  existence  of  said  judgments, 
has  Deen  unable  to  ascertain  the  consideration  of  said  judgments  or 
the  real  parties  defendants  therein. 

Your  conmiittee  therefore  recommend  the  passage  of  an  act  releas- 
ing the  real  estate  of  the  said  Thomas  Jenkins,  situated  in  the  city  of 
Hudson^  from  the  lien  of  said  judgments,  and  have  introdueed  a  bill 
for  that  purpose. 


} 


34th  Congress,  )     HOUSE  OF  REPEESENTATIVES.     J  Report 
3d  Session.     ]  {  No.  37. 


CAPTAIN  FREDERICK  STEELE. 

[To  accompany  bill  H.  R.  No.  647.] 


Dbcbmbbr  26, 1856. 


Mr.  B.  Clarke,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

I%e  Committee  on  MUUary  Affairs^  to  whom  was  referred  the  memorial 
of  Brevet  Captain  Frederick  Steele  y  United  States  army^  retpectfuOn 
report  • 

The  evidence  proTes  that  the  memorialist,  in  the  month  of  TdAff 
1849,  whilst  at  oan  Francisco,  California,  was  appointed  by  his  com- 
manding officer,  Major  A.  C.  Miller,  of  the  second  infantry,  acting* 
assistant  quartermaster  and  commissary  to  a  detachment  of  infantry 
then  under  orders  for  the  mining  districts  east  of  the  San  Joaquin 
river.  By  this  appointment  he  was  required  to  take  charge  of  funds 
necessary  for  the  command  to  the  amount  of  nine  thousand  dollars,  all 
in  silver.  He  applied  for  a  safe  in  which  to  keep  the  money  securely^ 
but  only  one  could  be  obtained,  which  was  small  in  size,  and  woula 
only  hold  about  six  thousand  dollars  of  the  money.  The  remaining 
$3,000  he  had  to  receive  in  a  wooden  box,  well  secured  with  screws. 
With  the  money  thus  put  up,  it  was  transjported  by  steamer  to  Stock- 
ton, thence  in  a  wagon  to  a  camp  thirty  miles  distant.  At  this  camp 
the  wooden  box  was  put  away  in  the  tent  of  Lieut.  Morse,  contiguous 
to  that  of  the  commanding  officer,  and  within  the  sight  of  three  sepa- 
rate sentinels.  Capt.  Steele  had  often  to  visit  Stockton,  the  stores  of 
the  command  being  kept  there  on  board  of  a  chartered  brig,  and  being, 
in  addition  to  his  duties  as  quartermaster  and  commissary,  in  command 
of  one  of  the  companies  of  the  detachment,  was  necessitated  also  often 
to  be  absent  in  pursuit  of  deserters,  he  being  the  only  officer  of  his 
company  with  it.  On  the  fourth  of  July,  1849,  he  was  ordered  to 
StocKton  on  official  business,  whither  he  proceeded,  and  having  closed 
it  immediately,  returned  that  night  to  the  encampment.  Immediately 
after  his  return,  he  was  struck  by  the  appearance  of  the  wooden  box, 
which  had  contained  the  three  thousand  dollars,  and  upon  examining 
it,  discovered  that  it  had  been  broken  open,  and  the  money  stolen. 
An  investigation  was  instantly  instituted,  and  five  hundred  dollars 
reward  offered  for  a  clue  to  the  robbery,  but  all  without  avail ;  the 
thief  or  thieves  was  never  discovered,  or  the  money  recovered. 

The  three  thousand  dollars  so  lost  stands  charged  against  Captain 
Steele  on  the  books  of  the  government,  and  it  is  to  have  the  same 


2  CAPTAIN    FREDERICK   STEELE. 

allowed  him  in  the  settlement  of  his  accounts  that  he  now  memo- 
rializes Congress. 

The  committee,  looking  at  the  condition  of  California  in  1849,  are 
struck  with  the  exercise  of  the  vigilance  which  marked  Captain  Steele's 
care  of  the  amount  of  money  placed  in  his  hands.  In  a  new  country, 
where  the  means  for  the  safe  keeping  of  money  were  limited,  he  had 
imposed  upon  him  the  custody  of  nine  thousand  dollars  in  the  most 
bulky  form,  that  of  silver ;  the  necessities  of  the  service,  and,  indeed,  the 
absence  of  any  other  coin  in  the  country,  forced  the  officer  to  take  it  in 
that  heavy,  bulky  and  inconvenient  shape.  He  procures  the  best  safe 
he  could,  and  placing  in  it  all  that  it  would  hold,  he  secures  the  balance 
in  a  box  which  he  stows  away  in  an  officer's  tent,  within  the  sight  of 
three  sentries.  If  Captain  Steele's  duties  confined  him  to  the  one 
place  in  the  vicinity  of  this  money,  he  might  be  somewhat  culpable  for 
its  loss  ;  but  when  the  fact  is  observed  that  his  legitimate  duties  as  an 
officer  in  command  of  a  company  had  to  be  discharged  by  him,  and 
that  a  branch  of  the  very  extra  duty  which  involved  his  custody  of 
this  stolen  money  required  him  to  be  often  absent  at  Stockton, 'where 
the  quartermaster's  and  commissary's  stores  were  kept  on  a  chartered 
brig,  and  which  was  a  distance  of  thirty  miles  from  the  camp.  Captain 
Steele  must  have  been  omnipresent,  to  have  been  in  direct  observation 
of  this  box  of  money  at  all  times.  He  certainly  could  not  have  carried 
it  about  him  wherever  he  went ;  and  the  committee  think  it  was  kept 
by  him  in  as  safe  a  place  as  the  genius  of  any  one  could  devise,  look- 
ing at  the  country  where  he  was,  and  the  fact  that  he  was  in  an 
encampment  thirty  miles  from  town. 

The  committee,  believing  that  the  loss  of  the  money  was  not  owing 
to  the  want  of  any  due  diligence  on  the  part  of  Captain  Steele,  report 
the  accompanying  bill  for  his  relief. 


3*TE  OoNGBBSS,  )   HOUSE  OF  EEPEESENTATIVES.    $    Ebpoet 
3d  Sesaion.     S  .       /  No.  38. 


CHARLOTTE  TURNER. 

[To  accompany  bill  H.  R.  399.] 


DscEifBER  26, 1866. 


Mr.  Maxwell,  from  the  Committee  on  Public  Lands^  made  the  fol- 
lowing 

REPORT. 

The  CommUtee  on  Public  Lands^  to  wham  was  referred  the  petition  of 
Charlotte  Turnery  of  Ixmiaianay  praying  rdief^  cfcc.,  submit  tht  fcl- 
lowing  report : 

That  the  petitioner,  in  the  year  18 — ,  took  possession  of  the  east 
half  of  southeast  quarter  of  section  twenty-one,  and  the  west  half  of 
southwest  quarter  of  section  twenty-two,  township  three,  and  began 
the  cultivation  of  the  same,  as  by  law  she  could  rightfully  do,  intend- 
ing to  pre-empt  it.  It  appears  that  in  taking  the  necessary  steps  to 
secure  ner  rignt  she  was  misled  as  to  the  proper  designation  of  said 
tract  by  reason  of  erroneous  surveys.  That  upon  subsequent  survey 
by  the  government  to  correct  said  errors,  it  was  found  that  the  tract 
of  which  she  had  possession  was  not  the  tract,  as  designated  by  num- 
bers, which  under  the  previous  survey  she  had  named  as  the  one  she 
sought  to  pre-empt.  At  the  land  office  she  was  not  permitted  to  per- 
fect her  pre-emption  because  of  the  mistake  specified.  It  is  shown 
that  she  has  all  alon^  continued  to  cultivate  the  tract  in  good  faith, 
and  your  committee  do  not  see  that  she  should  be  made  to  suffer  the 
loss  of  her  right  to  pre-empt,  as  the  fault  or  mistake  was  not  her  own, 
but  that  of  the  government. 

Your  committee,  therefore,  report  the  accompanying  bill  for  her 
relief  and  recommend  its  passage. 


34th  Congress,  )    HOUSE  OF  REPEESENTATIVES.     $  Report 
3d  Session.      S  )  No.  39. 


SHADRACH  RICE. 

[To  accompany  bill  H.  R.  No.  648] 


December  26, 1866. 


Mr.  Florence,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensions y  to  whom  were  referred  the  memorial 
and  papers  of  Shadrach  Bice^  of  the  county  of  Jackson^  in  the  Stale 
of  Virginia^  submit  the  following  report: 

It  appears  by  the  memorial  and  accompanying  declarations  that 
Shadrach  Rice,  now  in  the  86th  year  of  his  age,  enlisted  on  the  28th 
day  of  November,  A.  D.  1792,  under  General  Wayne,  and  served  for 
three  years;  that  he  was  in  the  engagemnt  at  Fort  Recovery,  and  also 
in  the  battle  at  the  rapids  of  Maumee.  During  the  term  of  the  service 
referred  to,  in  an  engagement  with  a  party  of  Indians,  Shadrach  Rice 
received  a  severe  and  dangerous  wound  from  the  hands  of  an  Indian, 
who  thrust  his  knife  through  Rice's  bodv,  entering  below  the  collar 
bone  and  coming  out  on  the  back  of  the  shoulder.  He  never  entirely 
recovered  from  the  effect  of  this  wound.  Being  able,  however,  to  main- 
tain himself,  he  never  before  applied  for  a  pension.  Advanced  a^e  has 
increased  the  disability  from  tne  effects  of  the  wound,  and  he  is  now 
helpless  nearly,  and  consequently  in  the  evening  of  his  life  penniless. 
In  view  of  his  valuable  services  to  the  country,  and  believing  him 
justly  entitled  to  the  generous  consideration  of  the  government  and 
country^  for  which  he  underwent  severe  hardships  and  suffered  so 
much,  your  committee  report  the  acoompanving  biU,  giving  a  pension 
of  eight  dollars  per  month  for  the  term  of  the  natural  life  of  Shadrach 
Rice,  to  commence  from  the  16th  day  of  October,  1866,  the  period  at 
which  satisfactory  proof  of  his  services  was  completed. 


34th  Congress,  )    HOUSE  OF  EEPEESENTATIVES.     <  Eeport 
3d  Session.     )  )  No.  39. 


SHADRACH  RICE. 

[To  accompany  bill  H.  R.  No.  648] 


December  26,  1866. 


Mr.  Florence,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensions,  to  whom  were  referred  the  memorial 
and  papers  of  Shadrach  Bice,  cf  the  county  of  Jackson,  in  the  Skate 
of  Virginia,  submit  the  following  report: 

It  appears  by  the  memorial  and  accompanying  declarations  that 
Shadrach  Rice,  now  in  the  86th  year  of  his  age,  enlisted  on  the  28th 
day  of  November,  A.  D.  1792,  under  General  Wayne,  and  served  for 
three  years ;  that  he  was  in  the  engagemnt  at  Fort  Recovery,  and  also 
in  the  battle  at  the  rapids  of  Maumee.  During  the  term  of  the  service 
referred  to,  in  an  engagement  with  a  party  of  Indians,  Shadrach  Rice 
received  a  severe  ana  d!angerous  wound  from  the  hands  of  an  Indian, 
who  thrust  his  knife  through  Rice's  bodv,  entering  below  the  collar 
bone  and  coming  out  on  the  back  of  the  shoulder.  He  never  entirely 
recovered  from  the  effect  of  this  wound.  Being  able,  however,  to  main- 
tain himself,  he  never  before  applied  for  a  pension.  Advanced  a^e  has 
increased  the  disability  from  tne  effects  of  the  wound,  and  he  is  now 
helpless  nearly,  and  consequently  in  the  evening  of  his  life  penniless. 
In  view  of  his  valuable  services  to  the  country,  and  believing  him 
justly  entitled  to  the  generous  consideration  of  the  government  and 
country^  for  which  he  underwent  severe  hardships  and  suffered  so 
much,  your  committee  report  the  accompanying  biU,  giving  a  pension 
of  eight  dollars  per  month  for  the  term  of  the  natural  life  of  Shadrach 
Rice,  to  commence  from  the  16th  day  of  October,  1866,  the  period  at 
which  satisfactory  proof  of  his  services  was  completed. 


34th  Congrbss,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     )  )  No.  39. 


SHADRACH  RICE. 

[To  accompany  bill  H.  R.  No.  648] 


December  26,  1856. 


Mr.  Florence,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  PensioMy  to  whom  were  referred  the  memorial 
and  papers  of  Shadrach  Bice^  cf  the  county  of  Jackson,  in  the  Stale 
of  Virginia  y  submit  the  following  report: 

It  appears  by  the  memorial  and  accompanying  declarations  that 
Shadracn  Rice,  now  in  the  86th  year  of  his  age,  enlisted  on  the  28th 
day  of  November,  A.  D.  1T92,  under  General  Wayne,  and  served  for 
three  years;  that  he  was  in  the  engagemnt  at  Fort  Recovery,  and  also 
in  the  battle  at  the  rapids  of  Maumee.  Daring  the  term  of  the  service 
referred  to,  in  an  engagement  with  a  party  of  Indians,  Shadrach  Rice 
received  a  severe  and  dangerous  wound  from  the  hands  of  an  Indian, 
who  thrust  his  knife  through  Rice's  bodv,  entering  below  the  collar 
bone  and  coming  out  on  the  back  of  the  shoulder.  He  never  entirely 
recovered  from  the  effect  of  this  wound.  Being  able,  however,  to  main- 
tain himself,  he  never  before  applied  for  a  pension.  Advanced  a^e  has 
increased  the  disability  from  the  efifects  oi  the  wound,  and  he  is  now 
helpless  nearly,  and  consequently  in  the  evening  of  his  life  penniless. 
In  view  of  his  valuable  services  to  the  country,  and  believing  him 
justly  entitled  to  the  generous  consideration  of  the  government  and 
country^  for  which  he  underwent  severe  hardships  and  suffered  so 
much,  your  committee  report  the  accompanving  bill,  givine  a  pension 
of  eight  dollars  per  month  for  the  term  of  the  natural  life  of  Shadrach 
Rice,  to  commence  from  the  15th  day  of  October,  1855,  the  period  at 
which  satisfactory  proof  of  his  services  was  completed. 


34th  Congrbss,  )    HOUSE  OF  REPRESENTATIVES.     (  Rkport 
3d  Session.      S  i  No.  39. 


SHADRACH  RICE. 

[To  accompany  bill  H.  R.  No.  648] 


DfiCEMBEB  26,  1856. 


Mr.  Florence,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensuma^  to  whom  were  referred  tht  memorial 
and  papers  of  Shadrach  Bice,  cf  the  county  of  Jacksony  in  the  Stale 
of  Virginia  y  submit  the  following  report: 

It  appears  by  the  memorial  and  accompanying  declarations  that 
Shadracn  Rice,  now  in  the  86th  year  of  his  age,  enlisted  on  the  28th 
day  of  November,  A.  D.  1T92,  under  General  Wayne,  and  served  for 
three  years;  that  he  was  in  the  engagemnt  at  Fort  Recovery,  and  also 
in  the  battle  at  the  rapids  of  Maumee.  Daring  the  term  of  the  service 
referred  to,  in  an  engagement  with  a  party  of  Indians,  Shadrach  Rice 
received  a  severe  and  dangeroas  wound  from  the  hands  of  an  Indian, 
who  thrust  his  knife  through  Rice's  bodv,  entering  below  the  collar 
bone  and  coming  out  on  the  back  of  the  shoulder.  He  never  entirely 
recovered  from  the  effect  of  this  wound.  Being  able,  however,  to  main- 
tain himself,  he  never  before  applied  for  a  pension.  Advanced  a^e  has 
increased  the  disability  from  the  efifects  of  the  wound,  and  he  is^  now 
helpless  nearly,  and  consequently  in  the  evening  of  his  life  penniless. 
In  view  of  his  valuable  services  to  the  country,  and  believing  him 
justly  entitled  to  the  generous  consideration  of  the  government  and 
country^  for  which  he  underwent  severe  hardships  and  suffered  so 
much,  your  committee  report  the  accompanving  bill,  giving  a  pension 
of  eight  dollars  per  month  for  the  term  of  the  natural  life  of  Shadrach 
Rice,  to  commence  from  the  15th  day  of  October,  1866,  the  period  at 
which  satisfactory  proof  of  his  services  was  completed. 


34th  Congrbss,  )    HOUSE  OF  REPRESENTATIVES.     {  Report 
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SHADRACH  RICE. 

[To  accompany  bill  H.  R.  No.  648] 


December  26,  1856. 


Mr.  Florence,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  CommiUee  an  Invalid  Pensions  y  to  whom  were  referred  the  memorial 
and  papers  of  Shadrach  Bice,  cf  the  county  of  Jackson,  in  the  State 
of  Virginia  y  submit  the  following  report: 

It  appears  by  the  memorial  and  accompanying  declarations  that 
Shadrach  Rice,  now  in  the  86th  year  of  his  age,  enlisted  on  the  28th 
day  of  November,  A.  D.  1T92,  under  General  Wayne,  and  served  for 
three  years;  that  he  was  in  the  engagemnt  at  Fort  Recovery,  and  also 
in  the  battle  at  the  rapids  of  Maumee.  Daring  the  term  of  the  service 
referred  to,  in  an  engagement  with  a  party  of  Indians,  Shadrach  Rice 
received  a  severe  and  d!angerous  wound  from  the  hands  of  an  Indian, 
who  thrust  his  knife  through  Rice's  bodv,  entering  below  the  collar 
bone  and  coming  out  on  the  back  of  the  shoulder.  He  never  entirely 
recovered  from  the  effect  of  this  wound.  Being  able,  however,  to  main- 
tain himself,  he  never  before  applied  for  a  pension.  Advanced  a^e  has 
increased  the  disability  from  the  effects  of  the  wound,  and  he  u  now 
helpless  nearly,  and  consequently  in  the  evening  of  his  life  penniless. 
In  view  of  his  valuable  services  to  the  country,  and  believing  him 
justly  entitled  to  the  generous  consideration  of  the  government  and 
country^  for  which  he  underwent  severe  hardships  and  suffered  so 
much,  your  committee  report  the  accompanving  bill,  giving  a  pension 
of  eight  dollars  per  month  for  the  term  of  the  natural  life  of  Shadrach 
Rice,  to  commence  from  the  15th  day  of  October,  1855,  the  period  at 
which  satisfactory  proof  of  his  services  was  completed. 
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SHADRACH  RICE. 

[To  accompany  bill  H.  R.  No.  648] 


December  26,  1856. 


Mr.  Florence,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensions  ^  to  whom  were  referred  the  memorial 
and  papers  of  Shadrach  Bice,  cf  the  county  of  Jackson^  in  the  Stale 
of  Virginia y  submit  thefoUomng  report: 

It  appears  by  the  memorial  and  accompanying  declarations  that 
Shadrach  Rice,  now  in  the  86th  year  of  his  age,  enlisted  on  the  28th 
day  of  November,  A.  D.  1T92,  under  General  Wayne,  and  served  for 
three  years ;  that  he  was  in  the  engagemnt  at  Fort  Recovery,  and  also 
in  the  battle  at  the  rapids  of  Maumee.  Daring  the  term  of  the  service 
referred  to,  in  an  engagement  with  a  party  of  Indians,  Shadrach  Rice 
received  a  severe  and  dangerous  wound  from  the  hands  of  an  Indian, 
who  thrust  his  knife  through  Rice's  bodv,  entering  below  the  collar 
bone  and  coming  out  on  the  back  of  the  shoulder.  He  never  entirely 
recovered  from  the  efifect  of  this  wound.  Being  able,  however,  to  main- 
tain himself,  he  never  before  applied  for  a  pension.  Advanced  a^e  has 
increased  the  disability  from  the  efifects  of  the  wound,  and  he  is  now 
helpless  nearly,  and  consequently  in  the  evening  of  his  life  penniless. 
In  view  of  his  valuable  services  to  the  country,  and  believing  him 
justly  entitled  to  the  generous  consideration  of  the  government  and 
country^  for  which  he  underwent  severe  hardships  and  suffered  so 
much,  your  committee  report  the  accompanving  bm,  giving  a  pension 
of  eight  dollars  per  month  for  the  term  of  the  natural  life  of  Shadrach 
Rioe,  to  commence  from  the  15th  day  of  October,  1855,  the  period  at 
which  satiBfactory  proof  of  his  services  was  completed. 
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SHAB-EH-NAT— INDIAN  CHIEF. 


26,  1866. — ^Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Pbinolb,  from  the  Committee  on  Indian  Affiiirs,  made  the  fol- 
lowing 

REPORT, 

He  Oommittee  on  Indian  Affairs^  to  whom  was  refBrred  the  petition  of 
Oeorge  WeUa  and  others;  the  petition  of  John  Airman  and  others;  and 
^petition  of  B.  K.  Swift  and  others;  in  behalf  of  the  Indian  chief 
Shathehrnay^  respectfully  report: 

That  they  have  had  the  same  under  consideration^  and  have  come 
to  the  conclnsion  that  the  prayer  of  the  petitioners  ought  not  to  be 
granted.  For  the  reasons  that  have  influenced  your  committee  to^ 
come  to  this  conclusion  they  refer  to  the  annex^  letter  from  the 
Commissioner  of  Indian  Afifairs,  and  to  the  copy  of  a  letter  from  a. 
late  Commissioner  of  Indian  Affairs  accompanying  the  same. 


DbPARTMSHT  07  THE  IkTEBIOR, 

Office  of  Indian  Affairs,  April  12,  1856. 

Sm:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  or 
the  9th  instant,  with  enclosures,  relative  to  the  claim  of  ''  8hab-eh- 
nay,"  a  chief,  for  whose  use  a  reservation  was  made  in  the  treaty  of 
July  29,  1829,  with  the  Chippewa,  Ottawa,  and  Potawatomie  In- 
dians ;  and  requesting,  in  behalf  of  the  Committee  of  Claims  of  the 
House  of  Bepresentatives,  a  statement  of  the  &cts  involved  by  the 
claim  as  &r  as  known  to  this  office. 

In  reply,  I  have  to  state,  that  by  the  3d  article  of  the  sidd  treaty 
there  was  reserved  for  the  use  of  the  said  ^'Shab-eh-nay  and  his  hand 
two  sections  of  land,  at  his  village  near  the  Paw-Paw  grove.'* — (Stat- 
utes at  Large,  vol.  7,  p.  321.) 

By  the  subsequent  treaty  with  the  same  Indians,  concluded  at  Chi- 
cago on  the  26th  of  September,  1833,  it  was  by  the  6th  article  thereof, 
amongst  other  things,  stipulated  as  follows :  '^  The  reservation  of  two 
sections  of  land  to  Shal>-eh-nay  by  the  2d  clause  of  the  3d  article  of 
the  treaty  of  Prairie  du  Chien,  of  the  29th  of  July,  1829,  shall  be  a 
grant  in  fee  simple  to  him,  his  heirs,  and  assigAS  forever.'" — (Statutes 
at  Large,  vol.  7,  p.  433.) 
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The  Senate  of  the  United  States  refased  to  ratify  this  proyision, 
and  struck  out  the  5th  article  entirely. — (Statutes  at  Large,  vol.  7,  p. 
447,  note.) 

Shab-eh-naj  emigrated  with  his  tribe  west  of  the  Mississippi,  to 
lands  provided  for  them  by  the  government^  having  disposed  of  his 
interest  in  the  reserve  to  Messrs.  Ansel  A.  Gates  and  Orrin  Gates. 
I  do  not  understand  this  emigration,  however,  to  have  been  in  any 
manner  forced  or  involuntary;  but  only  in  compliance  with  their 
treaty  stipulations.  On  the  6th  of  May,  1848,  the  deeds  to  Messrs. 
Gates  were  submitted  to  this  office  by  the  Hon.  John  Wentworth,  of 
Chicago,  with  the  request  that  the  same  should  be  presented  to  the 
President  for  his  approval ;  and  upon  application,  it  was  decided  by 
the  Commissioner  of  Indian  Affairs,  Hon.  Wm.  Medill,  that  the  treaty 
^ave  no  authority  to  the  reservee  to  sell  the  land.  It  was  reserved  for 
the  use  of  himself  and  his  band  only ;  that  when  the  parties  for  whose 
use  it  was  reserved  left  it,  it  was  competent  for  the  United  States  to 
tiell  it,  as  other  land  ceded  by  that  treaty,  which  had  not  been  ex- 
pressly granted  to  individuals  named  therein  ;  that  the  action  of  the 
Senate  upon  the  5th  article  of  the  treaty  of  September  26,  1833, 
before  mentioned,  confirmed  this  view;  that  as  the  lands  referred  to 
were  no  longer  occupied  by  the  persons  for  whose  use  they  were  re- 
served, it  was  competent  for  the  Commissioner  of  the  General  Land 
Office  to  dispose  of  the  same  as  other  public  lands  of  the  United 
^States.  The  commissioner  therefore  declined  to  recommend  the  said 
<leeds  for  the  approval  of  the  President.  A  copy  of  this  letter  to  Mr. 
Wentworth^  dated  May  27,  1848,  is  enclosed. 

This  decision  was  communicated  to  the  Commissioner  of  the  Gen- 
eral Land  Office  on  the  29th  of  May,  1848,  and  thenceforward  the 
land  has  been  considered  and  treated  by  this  office  as  a  part  of  the 
public  domain,  and  under  the  exclusive  control  of  the  General  Land 
Office. 

The  enclosures  received  with  your  letter  are  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

GEO.  W.  MANYPENNY, 

Commissioner. 

Hon.  J.  R.  GiDDiNos, 

Chairman  Committee  of  Claims,  Ho.  of  Beps. 


War  Department, 
Office  Indian  Affairs,  May  27,  1848. 

Sir:  I  had  the  honor  to  receive  your  note  of  6th  instant,  in  which 
you  ask  my  attention  to  the  propriety  of  confirming  the  three  deeds 
which  accompanied  it,  each  executed  by  Shab-eh-nay,  on  1st  of  Decem- 
ber, 1845,  in  this  city  ;  one  to  Ansel  A.  Gates  for  320  acres ;  one  to 
Orrin  Gates  for  320  acres ;  and  one  to  Ansel  A.  Gates  for  640  acres  ; 
and  conveying  the  land  reserved  for  the  use  of  said  Shab-eh-nay  and 
his  band,  by  the  3d  article  of  the  treaty  concluded  with  the  Chip- 
pewa;  Ottawa,  and  Potawatomie  Indians,  on  29th  July,  1829. 
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The  treaty  gave  no  authority  to  Shah-eh-nay  to  sell  the  land.  It 
was  reserved  ror  the  use  of  himself  and  his  hand  only ;  and  it  is  the 
opinion  of  this  office^  that  when  the  parties  for  whose  use  it  was  re- 
served left  it,  that  it  was  competent  for  the  United  States  to  sell  it  as 
other  lands  ceded  hy  that  treaty,  which  had  not  been  expressly  granted 
to  individuals  named  therein.  This  view  is  confirmed  by  the  fact  that 
the  6th  article  of  a  treaty  concluded  with  the  same  Indians  on  26th 
September,  1833,  which  stipulated  that  the  reservation  made  by  the 
troEity  of  1829  should  be  a  grant  in  fee  simple  to  Shab-eh-nay^  his 
heirs,  and  assigns  forever,  was  stricken  out  by  the  Senate. 

It  seems  to  me,  therefore,  that  as  the  lands  referred  to  are  no  longer 
occupied  by  the  persons  for  whose  use  they  were  reserved,  that  it  is 
competent  for  the  Commissioner  of  the  G^eneral  Land  Office  to  dispose 
of  tne  same  as  other  public  lands  of  the  United  States. 
Very  respectfully,  your  obedient  servant, 

WILLIAM  MEDILL, 

Conimisaioner. 
Hon.  John  Wbntworth, 

House  of  BepresentativeSf  V.  S, 
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JANE  COLLINS. 


DacKMBiB  26,  1856.— Laid  upon  the  table,  and  ordered  to  be  printed. 

Mr,  Taylor,  from  the  Committee  of  Claims,  submitted  the  following 

REPORT. 


The  Cammiitee  of  Claimay  to  whom  the  petition  of  Jane  CoUinSj  with 
the  accompanying  papers,  was  referred,  have  had  the  same  under 
considerationy  and  now  report  : 

The  petitioner  claims  two  different  sums  of  money  upon  separate 

5 rounds,  as  follows:  1st.  A  sum  of  |1,400,  which  she  alleges  to  be 
ue  to  her  upon  a  fair  settlement,  for  beef  furnished  by  her  m  1812, 
1813,  and  1814,  to  Cary  Jennings,  who  was,  it  is  said,  authorized  to 
make  purchases  of  beef  for  the  army ;  and  2d.  Another  sum,  which 
she  claims  as  a  compensation  for  iiyur^  which  she  alleges  to  have 
been  done  to  her  by  the  troops  of  the  United  States,  whilst  occupying 
her  premises  in  the  war  of  1812,  by  breaking  down  her  fences,  and 
letting  her  cattle  and  other  animals  escape  from  her  enclosure,  so  that 
they  were  lost. 

The  proof  in  the  case  is  altogether  too  vague,  indefinite,  and  unsat- 
isfactory to  justify  any  action  upon  it.  If,  however,  it  established  the 
allegations  of  the  petitioner,  your  committee  are  of  opinion  that  there 
womd  be  nothing  in  the  facts  which  would  entitle  ner  to  any  relief 
from  Congress. 

Persons  employed  by  the  government  to  make  purchases  for  the  use 
of  the  army,  are  not  authorized  to  purchase  on  the  credit  of  the  United 
States.  If  they  buy  anything  on  a  credit,  it  is  on  their  own  credit, 
and  the  party  selling  to  them  must  look  to  them  exclusively  for  pay- 
ment. In  the  present  instance,  it  seems  from  the  statement  of  the  peti- 
tioner that  Cary  Jennings,  on  the  settlement  of  his  accounts,  proved  a 
defaulter  to  the  government.  This  fact  alone  is  sufficient  to  show  that 
the  person  with  whom  she  dealt  was  entrusted  by  the  government  with 
its  rands  for  the  purpose  of  making  purchases  for  its  use,  not  that  he 
was  authorized  to  purchase  for  its  account  on  a  credit.  Under  such 
circumstances,  no  shadow  of  claim  can  exist  against  the  government 
for  the  payment  of  any  sum  which  Jennings  might  have  failed  to  pay 
the  petitioner  for  anything  he  bought  of  her.  The  government,  when 
it  entrusts  a  person  with  money  to  be  expended  for  its  benefit,  risks 
tjie  loss  of  the  money  by  his  unfaithfulness,  but  most  certainly  can 
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incur  no  obligation  to  submit  to  an^  further  loss  because  that  person 
may  have  acted  with  bad  faith  in  his  transactions  with  others. 

And  again^y  with  respect  to  the  other  ground  of  claim.  If  the  peti- 
tioner met  with  the  losses  which  she  sets  forth,  in  consequence  of  the 
misconduct  of  the  troops  of  the  United  States  whilst  occupying  her 

}>remises,  she  was,  beyond  all  doubt ,  entitled  to  compensation,  either 
rom  the  persons  causing  the  damage,  in  their  individual  capacity,  or 
from  the  United  States.  If  from  the  United  States,  she  could  nave 
demanded  it  at  the  time  from  the  officer  in  command  of  the  detach- 
ment, to  whom  it  would  have  been  allowed  in  the  settlement  of  his 
accounts.  Claims  of  such  a  nature  against  the  United  States  require 
no  special  legislation  to  authorize  their  payment.  The  officers  chareed 
with  making  the  disbursements  necessary  to  keep  an  army  in  the  fidd, 
and  make  it  effective  in  its  movements,  are  clothed  with  the  power  re- 
quisite for  their  payment ;  and  every  principle  of  sound  policy  forbids 
tnat  claims  of  such  a  character  should  be  investigated,  with  a  view  to 
their  recoghition  and  payment,  by  any  other  agents  of  the  government 
than  those  who  had  a  personal  knowledge  of  the  facts  giving  rise  to 
them. 

Your  committee  recommend  that  the  claims  of  the  petitioner  be 
rejected. 


Petition  of  Mrs.  Jan/e  Collins  asking  compensation  for  supplies  fur- 
nished and  losses  sustained  during  the  war  of  1812. 

To  the  honorable  the  Senate  and  House  of  Representatives^  in  Congress 
assembled: 

The  petition  of  Jane  Collins,  widow  of  Philip  Collins,  deceased, 
respectfully  showeth,  that  she  is  now  aged  eignty-four  years  and 
upwards,  and  is  in  a  helpless  condition,  entirely  destitute  of  the 
comforts  of  life.  That  during  the  war  of  1812,  when  she  was  a  widow 
with  a  large  family,  she  contracted  with  a  certain  Cary  Jenning8,'who 
was  the  then  authorized  agent  to  purchase  beef  and  other  provisions 
for  the  army,  then  stationed  at  Norfolk,  Virginia,  to  furnish  said  army 
with  a  large  quantity  of  beef,  which  she  did  during  the  years  1812, 
'13  and  '14  ;  that  upon  a  fair  settlement  or  statement  of  her  accounts 
with  said  agent,  the  government  was  found  to  be  indebted  to  your 
petitioner  in  the  sum  of  fourteen  hundred  dollars  or  thereabouts,  which 
to  the  present  time  has  never  been  paid  to  her  or  to  any  person  for 
her  use  or  benefit.  The  then  agent,  Cary  Jennings,  having  become  a 
defaulter  in  a  large  amount,  your  petitioner  further  showeth  that, 
though  she  often  tried  to  obtain  payment  from  the  said  Jennings  of  the 
said  amount  so  justly  due  her,  she  utterly  failed  to  do  so.  Your  pe- 
titioner, soon  after  the  commencement  of  the  war,  removed  her  chil- 
dren into  the  interior  of  North  Carolina,  where  they  remained  during 
the  war,  but  returned  herself  to  the  city  of  Norfolk,  and  continued  to 
furnish  provisions  as  aforesaid.  And  your  petitioner  further  showeth 
that  the  troops  were  quartered  on  her  premises,  then  and  now  called 
and  known  as  Slaughter's  Field  ;  that  she  was  by  the  occupancy  of 
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said  troops  prevented  from  cultivating  the  same,  and  that  her  en- 
dosores  were  broken  down,  and  her  cattle,  numbering  one  hundred, 
turned  out,  which  she  never  afterwards  recovered ;  and  her  crop  of  the 
first  year  entirely  destroyed ;  and  during  the  balance  of  said  war  her 
lands  were  uncultivated ;  that  the  sick  were  taken  to  her  own  house, 
nursed,  fed  and  provided  for,  and  no  charge  was  then  made  for  the 
same ;  that  your  petitioner  several  times  went  to  Bichmond  on  business 
for  the  government,  in  her  own  conveyance,  and  at  her  own  expense. 

And  your  petitioner  further  represents  that  at  that  time  she  was  in 
affluent  circumstances,  but  has  since  been  reduced  to  poverty,  when 
she  has  become  old  and  afflicted,  by  endorsing  for  a  certain  Thomas 
B.  Seymour,  of  the  city  of  Norfolk,  to  the  amount  of  thirty-five  thou- 
sand dollars,  which  she  has  been  compelled  to  sell  her  property,  and 
pay. 

Your  petitioner  never  would  have  called  on  the  government  for 
assistance  if  she  had  not  thus  been  reduced  to  poverty  and  want, 
always  having  felt  the  strongest  attachment  for  the  country  of  her 
adoption  and  choice.  Your  petitioner  herewith  presents  the  certificates 
of  gentlemen  of  the  highest  respectability^  substantiating  much  that 
is  set  forth  in  her  petition ;  nor  nas  your  petitioner  set  forth  half  of 
the  trials,  labor  and  expense  she  underwent  during  said  war,  nor  does 
she  deem  it  necessary  now  minutely  to  describe  them. 

In  view  of  the  present  helpless  and  destitute  condition  of  your  pe- 
titioner, she  would  most  humbly  pray  and  entreat  your  honorable 
bodies  to  erant  her  a  fair  and  adequate  compensation  for  her  honest 
and  just  demand  on  the  government.  And  your  petitioner,  as  in  duty 
bound,  will  ever  pray,  &c.  JANE  COLLINS. 

Norfolk^  YisaiNiA,  December  20,  1865. 


I,  William  Roberts,  of  the  city  of  Norfolk,  aged  sevens-two  years^ 
do  hereby  certi^  that  I  am  intimately  acquainted  with  Jane  CollinSi 
whose  petition  is  hereto  annexed;  that  during  the  war  of  1812  she 
was  the  owner  of  the  tract  or  parcel  of  land  near  Norfolk  called  and 
known  by  the  name  of  Slaughter's  Field,  which  was  occupied  by  the 
American  army  during  said  war ;  and  further  know,  to  my  own  per- 
sonal knowledge,  that  her  enclosures  were  thrown  down,  and  many  of 
her  cattle,  sheep,  and  hogs  escaped,  which  she  never  afterwards'recov- 
ared  ;  and  was  ako  prevented  from  the  cultivation  of  said  farm  for  the- 
term  of  three  years ;  and  although  she  has  met  with  many  misfortunes, 
that  have  reduced  her  to  poverty  and  want,  she  never  would  have 
asked  your  honorable  bodies  to  have  given  her  anything  for  the  hard 
service  and  loss,  but  for  affliction  and  old  age.  I  was  stationed  on  the 
said  Slaughter's  Field,  and  remember  the  circumstances  well ;  and 
having  received  the  said  petition  of  the  said  Jane  Collins,  I  have  no 
hesitation  in  certifying  that  I  believe  the  &cts  and  statements  therein 
contained  are  true  and  to  be  relied  on. 

Given  under  my  hand  this  Tth  day  of  January,  1856. 

WILLIAM  DREW  BOBERTS. 
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I,  William  Bolsom,  of  the  city  of  Norfolk,  aged  sixty-three  years, 
do  hereby  certify  that  I  am  well  acquainted  with  Jane  Collins,  whose 
petition  is  hereto  annexed  ;  that  during  the  war  of  1812  she  was  the 
owner  of  the  tract  or  parcel  of  land  near  Norfolk  called  and  known 
by  the  name  of  Slaughter's  Field,  which  was  occupied  by  the  American 
army  during  the  said  war ;  and  the  troops  thereon  stationed  threw 
down  her  enclosures,  and  turned  out  a  large  quantity  of  beef  cattle, 
sheep  and  hogs,  which  she  never  afterwards  recovered,  as  set  forth  in 
her  said  petition  ;  and  I  am  fully  convinced  that  your  within  named 
petitioner  would  not  make  application  to  your  honorable  body  but  for 
poverty  and  actual  want ;  and  having  received  the  said  petition  of  the 
said  Jane  Collins,  I  llave  no  hesitation  in  certifying  that  I  believe  the 
facts  and  statements  therein  contained  are  true  and  to  be  relied  on. 

Given  under  my  hand,  this  5th  day  of  January,  1856. 

WILLIAM  BOLSOM. 

B.  F.  Boi^M. 


I,  John  D.  Ghiselin,  of  the  city  of  Norfolk,  aged  sixty-three  years, 
do  hereby  certify  that  I  am  well  acquainted  with  Mrs.  Jane  Collins, 
whose  petition  is  hereto  annexed ;  that  during  the  war  of  1812  she 
was  the  reputed  owner,  and  I  verily  believe  tne  real  owner,  of  the 
tract  or  parcel  of  land  near  Norfolk,  called  and  known  by  the  name 
of  *^  Slaughter's  Field,"  which  was  occupied]  by  the  American  army 
during  the  said  war,  and  have  no  doubt  sue  suffered  great  loss  by  the 
destruction  of  fences  and  loss  of  stock,  &c. ;  and  I  am  fully  convinced 
she  would  not  ask  of  your  honorable  bodies  payitient  for  her  losses  if 
she  did  not  believe  she  was  justly  entitled  to  it,  and  from  age  and  in- 
firmity and  poverty  greatly  needing  it. 

JOHN  D.  GHISELIN. 


I  hereby  certify  that,  during  the  last  war  with  Great  Britain,  a  de- 
tachment of  the  militia  troops  stationed  here,  under  command  of  Bri- 
gadier General  Porter,  were  quartered  on  the  estate  understood  to  have 
been  purchased  by  Mrs.  Jane  Collins  from  the  late  Dr.  Slaughter,  and 
belonging  to  her  at  that  time.  The  place  was  usually  denominated 
and  known  as  "  Slaughters/'  or  *'  Slaughter's  Fields."  I  was,  during 
the  time,  in  the  employment  of  Bobert  C.  Jennings,  assistant  com- 
missary of  purchases,  &c. 

F.  GATEWOOD. 

Norfolk,  December  22,  1856. 


I,  William  Collins,  of  the  city  of  Norfolk,  aged  fifty-three  years, 
do  hereby  certify  that  I  am  the  son  of  Jane  Collins,  whose  petition  is 
hereto  annexed ;  that  during  the  war  of  1812  she  was  the  owner  of 
the  tract  or  parcel  of  land  near  Norfolk  called  and  known  by  the  name 


JANE    COLLINS.  5 

of  Slaughter's  Field,  which  was  occupied  by  the  American  army  during 
said  war  ;  and  further  know,  of  my  own  personal  knowledge,  that  her 
enclosures  were  thrown  down  and  one  hundred  head  of  beef  cattle 
and  a  large  quantity  of  hogs  escaped  that  she  never  afterwards  re- 
covered ;  and  that  she  was  also  prevented  from  cultivating  said  pre- 
mises during  said  war  ;  during  which  time  I  was  frequently  assisting 
her  in  the  prosecution  of  her  daily  work.  And  having  received  the  said 
petition  of  the  said  Jane  Collins,  I  have  no  hesitation  in  certifying 
that  I  fully  believe  the  facts  and  statements  herein  contained  are  true 
and  to  be  relied  on. 

Given  under  my  hand  this  5th  day  of  January,  1856. 

WM.  COLLINS. 

Witness  :  G.  G.  Garrison, 
Gbo.  W.  Starrs. 


I,  Nathaniel  Wilson,  of  the  city  of  Norfolk,  aged  sixty-five  years, 
do  hereby  certify  that  I  am  well  acquainted  with  Jane  Collins,  whose 
petition  is  hereto  annexed,  and  that  during  the  war  of  1812,  she,  said 
Jane  Collins,  was  owner  of  a  tract  or  parcel  of  land  near  Norfolk  called 
"Slaughter's  Field,"  which  was  occupied  during  a  portion  of  said 
war  by  the  95th  regiment,  commanded  by  Colonel  Thomas  Lee,  and 
that  the  officers  ana  men  had  entire  possession  of  said  farm  and  build- 
ings ;  and  I  also  know  that  said  Jane  Collins  furnished  beef  to  the 
soldiers,  as  I  myself  regularly  carried  orders  from  Cary  Jennings  to 
said  Jane  Collins  for  the  same  twice  a  week  during  a  portion  of  said 
war ;  and  that  I  have  always  understood  that  she  lost  a  considerable 
sum  of  money  about  that  time,  and  had  her  property  sold  from  her. 
I  have  no  hesitation  in  saying  that  I  believe  she  suffered  in  the  con- 
tract with  Jennings,  and  also  in  the  occupation  of  her  farm  by  the 
soldiers  in  the  aforesaid  war. 

Given  under  my  hand  this  12th  day  of  January,  1856. 

NATHANIEL  WILSON. 


Norfolk,  January  3, 1856. 
I  certify  that  the  general  facts  stated  by  Mrs.  Jane  Collins,  of  this 
dty,  in  her  petition  to  the  legislature  of  Virginia,  are  correct^  to  the 
best  of  my  knowledge  and  recollection.  I  have  not  the  least  doubt 
she  has,  in  one  way  or  other,  sustained  losses  to  the  full  amount  she 
sets  forth  in  her  petition,  by  her  patriotic  sacrifices  for  the  service  of 
her  country. 

THO.  G.  BROUGHTON, 
Ex-Lieutenant  %th  Begiment  Virginia  MHUiay 

in  service  of  the  United  States,  1814. 


34th  Congwbs,  T    HOUSE  OF  REPRESENTATIVES.     (  Repoet 
Zd  Session.     ]  I  No.  42. 


BOSS  WILKINS,  JAMES  WITHERELL,  AND  SOLOMON 

SIBLEY. 

[To  accompany  bill  H.  B.  645.] 


Dbcbhber  26, 1856. 
Mr.  SooiONS,  from  the  Committee  on  the  Judiciary,  made  the  following 

REPORT. 

The  Committee  on  the  Judiciary ^  to  whom  were  referred  the  memorial  of 
Bo88  WUkina  and  the  petition  of  B.  F.  H.  WUherett^  report: 

These  are  applications  from  one  of  the  judges  of  the  Territory  of 
Michigan,  and  from  the  son  and  legal  representative  of  another,  to  be 
allowed  the  benefits  of  the  act  of  the  last  session  of  Congress  entitled 
^' An  act  to  provide  compensation  for  the  services  of  Gkorge  Morell,  in 
adjusting  titles  to  land  in  Michigan."  This  act  allows  compensation 
to  Judges  Chipman  and  Woodbridge  as  well  as  to  Judge  Morell,  and 
the  same  reasons  which  justified  the  payment  to  them,  as  members  of 
the  *'land  board"  in  virtue  of  their  judicial  tenures,  would  seem  to 
require  that  like  compensation  should  be  allowed  to  the  other  judges. 
The  accompanying  bill  merely  extends  the  operation  of  the  act  of  last 
session  so  as  to  embrace  the  other  judges.  A  full  statement  of  the 
case  will  be  found  in  report  No.  91,  first  session  thirty-third  Congress. 


In  the  Senate  op  the  United  States,  February  7,  1854. 
Mr.  Williams  made  the  following  report: 

[Rep.  Com.  No.  91,  to  accompany  Bill  S.  193.] 

The  Committee  of  Claims ,  to  whom  was  referred  the  m^mxyrial  of  Maria 
MoreUy  widow  of  the  late  honorable  George  MoreUy  one  of  the  judges 
of  the  supreme  court  of  the  Territory  of  Michigan^  praying  compen- 
sation for  the  services  of  her  late  husband  as  a  member  of  the  board 
for  the  adjustm^ent  of  land  titles  in  Detroit  j  have  had  the  sam^  under 
consideration  and  report : 

It  appears  that  the  honorable  George  Morell  was  appointed,  in  the 
year  1832,  one  of  the  judges  of  the  supreme  court  of  the  Territory  of 
Michigan,  and  continued  to  fill  that  omce  until  the  admission  of  that 
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State  into  the  Union,  in  1836.  During  that  period,  up  to  September 
24,  1836,  as  appears  from  the  statement  of  A.  S.  Kellogg,  the  last 
secretary  of  the  *'land  board,"  Judge  Morell  devoted  much  of  his 
time  to  the  duties  of  said  '^  board,"  and  was  a  very  active  and  efficient 
member  thereof.     The  statement  of  said  Kellogg  is  hereto .  annexed. 

At  the  last  session  of  Congress  the  Senate  passed  a  bill  to  compen- 
sate Judges  Woodbridge  and  Chipman,  who  were  members  of  the 
same  board,  for  their  services  thereon,  at  the  rate  of  $500  per  annum. 
The  committee  are  of  opinion  that  that  sum  is  not  more  than  a  just 
remuneration  for  the  services  required  and  rendered ;  they  therefore 
report  a  bill  allowing  Judge  Morell  the  same  rate  of  compensation, 
and  recommend  its  passage. 

The  principles  and  reasons  governing  the  case  are  fully  stated  in  the 
report  of  the  Committee  on  the  Judiciary,  made  in  the  parallel  case 
of  Judges  Woodbridge  and  Chipman,  (before  alluded  to,)  and  which  is 
hereto  annexed  and  made  a  part  of  this  report. 


In  the  Senate  op  the  United  States,  Fehruary  15,  1848. 

The  Committee  on  the  Judiciary^  to  whom  teas  referred^  on  the  5th  of 
January  J  the  memorial  of  William  Woodbridge  and  Henry  Chipman^ 
report  : 

That  by  the  act  of  Congress  of  the  21st  April,  1806,  ''to  provide 
for  the  adjustment  of  titles  of  land  in  the  town  of  Detroit  and  Terri- 
tory of  Michigan,  and  for  other  purposes,"  the  duty  and  responsibility 
of  its  execution  devolved  upon  the  governor  and  the  judges  of  the 
Territory  of  Michigan,  to  whom  a  further  specific  duty  was  assigned 
by  the  act  of  the  28th  May,  1830. 

By  the  acts  of  Congress  for  the  government  and  regulation  of  the 
Territory  of  Michigan,  these  officers  were  charged  with  the  highly 
important  and  varied  duties  appertaining  to  their  respective  positions, 
the  responsibilities  and  the  mental  and  physical  labors  of  which  de- 
manded their  unremitted  attention,  and  for  which  the  acts  of  Congress 
creating  those  offices  designed  to  do  no  more  than  to  make  a  just  and 
adequate  compensation,  and  which,  it  has  been  found,  has  been  less 
than  that  attached  to  similar  offices  in  other  Territories  of  the  United 
States.    ' 

The  acts  of  Congress  of  1806  and  1830,  prescribing  these  extra 
official  duties  and  responsibilities,  were  confined  to  the  smgle  purpose 
of  imposing  those  extraordinary  services,  without  embracing,  as  other 
acts  in  similar  cases  have  done,  the  correlative  provision  to  render  a 
proper  compensation  for  them. 

It  is  true  that  the  government  has  the  power  to  direct  the  perform- 
ance of  varied  and  irrelevant  services  by  a  public  officer,  whose  official 
duties  have  been  defined  and  fixed  by  the  statute  and  the  common  law 
or  usage,  while  the  public  officer  is  bound  to  obey  the  law,  however 
onerous  or  even  oppressive  the  duties  and  responsibilities  which  may 
have  been  thus  superadded  to  his  regular  official  duties ;  but  in  most^ 
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if  not  all  of  these  cases,  the  government  has  in  view  important  advan- 
tages to  its  interests,  in  securing  Ihe  due  execution  of  its  laws  and  in 
administering  impartial  justice  towards  and  between  its  citizens,  by 
availing  itself  of  the  experience  and  the  tried  integrity  and  intelli- 
gence of  its  officers. 

In  many  cases  the  additional  duties  and  responsibilities  eojoined 
npon  its  officers  are  irrelevant,  if  not  foreign  to  those  of  the  officer 
upon  whom  they  have  been  so  enjoined ;  but  in  a  large  portion  of 
these  cases,  such  additional  duties,  being  comparatively  trivial  in  their 
character,  or  of  a  nature  foreign  to  the  power  of  any  particular  office, 
and  of  short  duration,  would  not  seem  to  require,  nor  would  officers 
performing  them  expect,  any  pecuniary  compensation.  The  duties 
and  responsibilities  for  which  compensation  is  now  claimed,  were  of  a 
different  character  from  these,  as  may  be  seen  by  the  laws  directing 
their  performance,  which  plainly  show  their  high  importance  and 
necessary  duration,  the  extent  of  which  is  manifest  from  the  fact,  that 
although  commenced  in  1806,  it  was  deemed  necessary,  by  the  passage 
of  the  act  of  August  29,  1842,  to  continue  and  transfer  the  powers, 
duties,  and  responsibilities  from  the  officers  to  whom  they  were  as- 
signed by  the  act  of  1806,  (rendered  necessary  by  the  change  of  the 
territorial  to  the  State  government,)  to  the  mayor,  recorder,  and 
aldermen  of  the  city  of  Detroit,  by  wnom  they  have  been  performed 
for  the  benefit  of  the  parties  interested,  since  that  time. 

That  it  was  not  the  intention  of  the  government,  by  the  omission 
to  provide  in  the  act  of  1806  a  proper  compensation  to  these  officers, 
to  deny  the  principle  or  propriety  of  making  such  additional  compen- 
sation, is  evident  from  the  fact  that  several  acts  approved  the  same  day 
as  that  act  provided  additional  compensation  to  officers  in  analogous 
cases,  where  additional  duties  similar  to  those  required  of  the  memo- 
rialists were  prescribed.  The  amount  of  compensation  in  these  cases 
(although  more  than  is  claimed  by  the  memorialists)  bears  but  a  small 
proportion,  relatively,  to  the  salaries  or  emoluments  that  it  would  have 
been  necessary  to  provide  for  commissiouers^  who  might  have  been 
appointed  exclusively  to  perform  these  same  duties,  which  were  super- 
added to  the  regular  duties,  of  these  officers;  and  it  may,  therefore,  be 
reasonably  inferred  that,  in  addition  to  the  higher  considerations  con- 
nected with  the  assignment  of  these  extra  official  duties  to  these  offi- 
cers, it  was  a  measure  of  economy  on  the  part  of  the  government, 
since  experience,  fidelity,  responsibility,  and  an  intelligent  execution 
of  the  law  were  secured,  at  perhaps  one  fourth  of  the  amount  that 
would  otherwise  be  required,  to  secure  the  exclusive  services  of  suita- 
ble persons,  with  the  risk,  at  least,  of  a  want  of  some  of  those  quali- 
fications. 

When  it  is  considered  that  questions  arising  under  these  acts  for  ad- 
justing the  titles  and  settling  private  claims  to  land  involve  intricate 
questions  and  principles  of  Taw  and  vast  amounts  of  property,  the 
policy  of  entrusting  these  important  functions  to  intelligent  and  ex- 
perienced officers,  having  already  the  confidence  of  the  government, 
may  be  understood,  and  accounted  for  in  the  continual  practice  of  the 
government  upon  the  subject. 

With  regard  to  the  allowance  of  additional  compensation  coeval  with 
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the  imposition  of  extra  official  duties,  the  practice  appears  to  have  been 
almost  general,  and  the  omission  to  provide  such  compensation  when 
such  duties  have  been  enjoined,  as  in  the  case  now  under  consideration, 
seems  a  departure  from  such  general  practice,  as  an  evidence  of  which, 
the  committee,  without  intending  to  include  all  of  the  precedents  upon 
the  subject,  subjoin  a  list  of  some  of  them,  with  references  to  the  statutes 
in  which  they  are  to  be  found;  and,  deeming  the  claim  of  the  memo- 
rialists reasonable  and  just,  the  committee  report  a  bill  for  its  payment. 


March  26,  1804. 


LIST  OR  STATEMENT  OF  PRECEDENTS  IN  WHICH  ADDHIONAL  COMPENSA- 
TION HAS  BEEN  PROVIDED  FOR  JUDICIAL  OR  MINISTERIAL  OFFICERS  OF  THE 
GOVERNMENT,  WHO  HAVE  BEEN  REQUIRED  BY  LAW,  TO  PERFORM  EXTRA 
OFFICIAL  DUTIES  IN  ASCERTAINING  AND  ADJUSTING  TFTLES  AND  CLAIMS  TO 
LAND,  &c.,  VIZ: 

[Little  and  Brown's  edition  of  the  Laws  of  the  United  States  will  be  referred  to  for  the 

statutes  mentiojied  in  the  following  list.] 

Approved. 

March  3,  1803.  Section   thirteen  of  ^^An  act  regnlating  th» 

grants  of  land,  and  providing  for  the  disposal  of 
the  lands  in  the  United  States,  south  of  the  State 
of  Tennessee. "  The  commissioners  allowed 
$2,000,  and  the  registers  of  land  offices,  acting 
as  commissioners,  $500  for  services  as  commis* 
sioner.     Vide  volume  2,  page  234. 

Section  four  of  "  An  act  making  provision  for 
the  disposal  of  the  puhlic  lands  in  the  Indiana 
Territory,  and  for  other  purposes."  The  regis- 
ters and  receivers  of  three  land  offices  allowed 
$500  each  for  services  as  commissioners. —  Vol- 
ume 2,  page  279. 

Section  five  of  *^  An  act  supplementary  to  the 
act  entitled  '  An  acti  making  provision  for  the  dis- 
posal of  the  public  lands  in  the  Indiana  Terri- 
tory, and  for  other  purposes.'  "  Each  of  said 
registers  and  receivers  allowed  a  further  sum  of 
$500. — Volume  2,  page  345. 

Section  six  of  **  An  act  supplementary  to  an  act 
entitled  ^  An  act  for  ascertaining  and  adjusting  the 
titles  and  claims  to  land  within  the  Territory  of 
Orleans  and  the  district  of  Louisiana. ' ' '  Each 
of  the  registers  of  the  land  offices  in  the  Territory 
of  Orleans  allowed,  in  addition  to  his  other  emolu- 
ments, $500,  for  about  eight  months'  services  as 
commissioner  under  this  act. — Volume  2,  page 
392. 

Section  three  of  '^  An  act  respecting  the  claims 
to  land  in  the  Indiana  Territory  and  State  of 
Ohio."     Each  of  the  registers  and  receivers  to 


March  3,  1805. 


April  21,  1806. 


April  21,  1806. 


arch  3,  1813. 
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Appiored.  whom  extra  official  duties  were  assigned  by  this 

act,  were  allowed  an  additional  compensation  of 
$500.— Volume  2,  page  395. 

arch  3,  1807.  Section  six  of  ''An  act  confirming  claims  to 

land  in  the  district  of  Yincennes^  and  for  other 
purposes."  The  register  and  receiver  to  be 
allowed  each  an  additional  compensation  of  $500, 
for  his  services,  in  relation  to  such  claims. — Vol- 
^  ume  2,  page  447. 

me  13,  1812.  Section  eight  of  ''An  act  making  further  provi- 

sion for  settling  the  claims  to  lands  in  the  Terri- 
tory of  Missouri."  The  recorder  allowed  fifty 
cents  for  each  claim  decided  on,  in  addition  to  his 
salary^  and  $500  additional  compensation  on  the 
completion  of  the  business. — Volume  2,  page  752. 
Section  six  of  ''An  act  allowing  further  time  for 
delivering  the  evidence  in  support  of  claims  to 
land  in  the  Territory  of  Missouri,  and  for  regu- 
lating the  donation  grants  therein."  The  recorder 
of  land  titles  allowed  additional  compensation 
similar  to  the  above. — Volume  2,  page  815. 

ftrdi  3,  1819.  Section  ten  of  "An  act  for  adjusting  the  claims 

to  land,  and  establishing  land  offices  in  the  dis- 
trict east  of  the  island  of  New  Orleans."  The 
registers  and  receivers,  respectively,  allowed  as 
a  compensation  for  their  services  in  relation  to  the 
said  cmims,  at  the  rate  of  $1,500  a  year. — Volume 
3,  page  531. 

irch  3,  1823.  Section  three  of  "An  act  providing  for  the  ex- 

amination of  the  titles  to  land  in  that  part  of  the 
State  of  Louisiana  situated  between  the  Bio  Hondo 
and  the  Sabine  river."  The  register  and  re- 
ceiver allowed  each  a  compensation  of  $500  for 
the  services  required  by  this  act,  &c. — Volume 
3,  page  757. 

ay  26,  1824.  Section  thirteen  of  "  An  act  enabling  the  claim- 

ants to  lands  within  the  limits  of  the  State  of 
Missouri  and  Territory  of  Arkansas  to  institute 
proceedings  to  try  the  validity  of  their  claims." 
"The  district  judge  for  the  State  of  Missouri, 
shall,  while  in  the  discharge  of  the  duties  imposed 
by  this  act,  be  allowed  at  the  rate  of  $800  per 
annum,  in  addition  to  his  salary  as  district  juage 
for  the  State  of  Missouri." — Volume  4,  page  56. 

irch  3,  1825.  Section  eight  of  "An  act  to  extend  the  time 

for  the  settlement  of  private  land  claims  in  the 
Territory  of  Florida,  to  provide  for  the  preserva- 
tion of  the  public  archives  in  said  Territory,  and 
for  the  relief  of  John  Johnson."  The  commis- 
sioners, under  this  act,  were  allowed  $2,000  per 
annum,  and  the  register  and  receiver  were  each 
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March  3,  1827. 


May  23,  1828. 


March  2,  1829. 


May  8, 1830. 


March  2, 1831. 


allowed  the  sum  of  |1,000  for  the  performance  of 
the  duties  required  by  this  act. — Volume  4,  page 
126. 

Section  six  of  *^  An  act  to  provide  for  the  con- 
firmation and  settlement  of  private  land  claims 
in  East  Florida,  and  for  other  purposes."  By 
this  act  the  register  and  receiver  were  entitled  to 
receive  the  sum  of  $1,500  per  annum,  as  a  full 
compensation  for  the  performance  of  his  duties, 
and  the  additiorud  duties^  required  by  this  act, 
&c. — ^Volume  4,  page  203. 

Section  two  of  **  An  act  supplementary  to  the 
several  acts  providing  for  the  adjustment  of  land 
claims  in  the  State  of  Alabama."  By  this  act 
the  register  and  receiver  were  allowed,  as  a  com- 
pensation for  their  services  in  relation  to  said 
claims,  and  for  the  services  to  be  performed  under 
the  provisions  of  the  several  acts  to  which  this  is 
a  supplement,  at  the  rate  of  $1,000  per  annum. 
Volume  4,  page  240. 

Section  four  of  '^  An  act  supplementary  to  the 
several  acts  providing  for  the  settlement  and  con- 
firmation of  private  land  claims  in  Florida." 
By  this  act  the  register  and  receiver  were  each 
allowed  $1,000,  as  extra  compensation,  for  acting 
ex  officio  as  commissioners,  &c.  Certain  claims 
under  this  act  to  be  received  and  adjudicated  by 
the  judge  of  the  superior  court  of  the  district 
within  which  the  land  lies,  &c. — Volume  4, 
page  285. 

^^  An  act  making  additional  appropriations  for 
the  support  of  government  for  the  year  1829." 
This  act  provides  for  additional  compensation  to 
the  district  judge  for  the  district  of  Missouri, 
under  the  act  of  26th  May,  1824. — Vol.  4,  page 
342. 

Section  eight  of  ^^  An  act  for  further  extending 
the  powers  of  the  judges  of  the  superior  court  of 
the  Territory  of  Arkansas,  under  the  act  of  the 
26th  day  of  May,  1824,  and  for  other  purposes." 
This  act  imposed  certain  duties  relating  to  land 
claims  upon  those  judges,  and  enacts,  ^^  that  each 
of  the  judges  of  the  supreme  court  of  the  Terri- 
tory of  Arkansas  shall,  while  in  the  discharge  of 
their  duties,  imposed  by  this  act,  be  allowed  at 
the  rate  of  $800  per  annum,  in  addition  to  their 
salary  as  judges  of  the  superior  court  for  the  Ter- 
ritory of  Arkansas,"  &c. — Volume  4,  page  401. 

'^  An  act  making  appropriations  for  the  support 
of  government  for  the  year  1831."  This  act 
provides  ^^  for  compensation  to  William  Cranch, 
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Approved.  chief  justice  of  the  circuit  court  for  the  District 

of  Columbia,  for  preparing  a  code  of  civil  and 
criminal  jurisprudence,  in  compliance  with  an  act 
of  Congress,  approved  29th  April,  1816,  $1,000." 
Volume  4,  page  457. 

f  4,  1832.  Section  five  of  ^^  An  act  for  the  final  adjustment 

of  the  claims  to  lands  in  the  southeastern  land 
district  of  the  State  of  Louisiana."  By  this  act 
the  register  and  receiver  of  the  land  office  were 
allowed  the  sum  of  $500  each,  as  additional 
compensation  for  additional  services  therein  pre- 
scribed.— Volume  4,  page  562. 

r  9,  1832.  Section  four  of  ^*  An  act  for  the  final  adjust- 

ment of  private  land  claims  in  Missouri."  By 
this  act  the  recorder  of  land  titles  was  allowed 
for  his  additional  services,  imposed  thereby,  the 
sum  of  $1,500  per  annum. — Volume  4,  page  567. 

ch  3,  1839.  Section  thirteen  of  ''An  act  in  addition  to  *An 

act  to  promote  the  progress  of  the  useful  arts,'  " 
makes  provision  that  there  be  paid  annually,  out 
of  the  patent  fund,  to  the  chief  justice  of  the 
district  court  of  the  United  States  for  the  District 
of  Columbia,  in  consideration  of  the  extra  ser- 
vices imposed  by  this  act,  the  sum  of  $100. — Vol- 
ume 5,  page  355. 

ch  3,  1845.  Section  seven  of  ''An  act  making  appropria- 

tions for  the  civil  and  diplomatic  expenses  of  the 
government  for  the  year  ending  30th  June,  1846, 
and  for  other  purposes,''  makes  provision  for 
additional  compensation  to  the  district  judges  of 
Missouri,  Arkansas,  Louisiana,  Mississippi,  and 
Alabama,  under  the  provisions  of  the  nrst  sec- 
tion of  the  act  of  17th  June,  1844,  the  sum  of 
$7,666  67.— Volume  5,  page  765. 


84th  Congress,  )  HOUSE  OF  REPRESENTATIVES.    (Report 
id  Sosion.       S  I  No.  43. 


BENJAMIN  SAYRE. 

[To  aocompanj  bill  R.  H.  651.] 


January  9,  1857. 


Mr.  Knowlton,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  ClaimrSfo,  whom  the  petition  and  supplemental  petition 
of  Benjamin  Sayre,  together  with  the  accompanying  papers^  were 
referred,  make  the  following  report: 

The  petition  states  that  on  December  18,  1832,  the  petitioner  and 
Ezra  Rogers,  then  partners,  entered  into  an  agreement  with  the 
United  States,  by  John  Milroy,  superintendent  of  the  Cumberland 
road  in  the  State  of  Indiana,  east  of  Indianapolis,  for  the  construc- 
tion of  the  bridge  abutments  over  the  east  branch  of  White  water,  at 
Richmond,  Indiana,  for  the  particular  terms  and  conditions  of  which 
he  refers  to  tlie  original  written  agreement  on  the  files  of  this  House  ; 
that  before  entering  on  the  work  the  petitioner  succeeded  to  all  the 
rights  of  Rogers  by  purchase,  and  that  the  subsequent  execution  of 
the  contract  was  carried  on  by,  and  its  advantages  enured  to,  him  ; 
that  the  contract  was  let  after  public  advertisement  by  means  of  sealed 
proposals,  the  petitioner  and  Rogers  being  the  successful  bidders  ;  but 
the  wall  by  the  contract  having  to  be  raised  a  considerable  height 
above  the  river  and  the  natural  surface  of  the  ground,  it  was  a  mate- 
rial element  in  the  price  as  to  the  convenience  of  getting  the  stone 
on  to  the  wall  and  handling  them  during  the  progress  of  the  erection, 
and  that  this  was  specially  provided  for  in  the  advertisement  of  the 
letting  by  a  written  notice  given  by  Milroy,  the  superintendent,  sub- 
joined to  the  advertisement,  that  the  filling  in  behind  the  abutments, 
and  raising  the  road  embankments  from  the  river  bluff,  should  be 
carried  on  and  kept  up  even  pace  with  the  erection  of  the  abutments. 

The  petitioner  states  that  this  was  a  very  important  condition,  for 
it  enabled  him,  if  complied  with,  to  haul  all  his  stone  and  other  ma- 
terials by  his  own  teams  continually  through  the  whole  work,  without 
rehandling  from  the  river  bluffs  where  they  were  obtained,  to  the  very 
spot  on  the  abutments  where  they  were  to  be  used,  and  that  it  gave 
also  the  great  advantage  of  a  plenty  of  room  for  the  workmen,  tools, 
and  materials,  instead  of  having  them  heaped  up  inconveniently  on 
the  walls  and  requiring  the  men  to  descend  frequently,  occasioning 
delays  and  interruptions  to  all  the  hands  to  pick  out  and  raise  the 
most  suitable  stone  to  go  into  the  wall. 

In  order  to  verify  the  importance  of  this  feature  of  the  contract,  the 
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petition  refers  to  a  subsequent  agreement  entered  into  between  the 
Onited  States  and  himself,  June  18, 1834,  for  increasing  the  elevation 
of  the  abutment  and  wings,  and  which  agreement  is  among  the  papers 
referred  in  this  case,  in  which,  on  account  of  omitting,  only,  the  stip- 
ulation in  regard  to  filling-in  behind  the  abutment,  and  without  any 
other  change  in  the  terms,  the  price  per  perch  was  increased  from 
$4  25  to  $6. 

The  draft  of  the  agreement  on  file,  the  petitioner  states,  was  made 
by  General  Milroy,  the  superintendent,  in  his  absence,  and  without 
his  knowledge,  and  was  then  presented  to  him  for  signature.  The 
petitioner  observed  the  omission  of  this  condition  in  regard  to  filling 
in  behind  the  abutmentjs.  General  Milroy  then  acceded  to  it,  that  it 
was  omitted,  and  when  the  petitioner  hesitated  about  signing  it,  in  con- 
sequence of  the  omission,  General  Milroy  replied  that  he  was  then  in 
a  hurry,  but  that  he  would  supply  it  afterward,  and  that  the  condition 
should  be  kept.  The  petitioner  states  that  he  then  signed  the  article 
on  these  assurances. 

The  petitioner,  however,  insists  that  the  written  advertisement  of 
the  superintendent,  and  the  written  bid  then  accepted,  formed  a  writ- 
ten agreement  that  gained  no  new  validity  or  force  from  being  after- 
wards amplified  into  the  original  article  on  file. 

The  petitioner  states,  that  under  his  contract  he  laid  eighteen  hun- 
dred perches  of  stone  masonry,  during  the  season  of  1833  ;  but  in 
consequence  of  the  prevalence  of  cholera,  by  frequent  deaths  and  gen- 
eral alarm  among  his  men,  the  progress  of  the  work  was  entirely 
suspended  at  times,  and  its  completion  then  prevented,  though  he 
continued  present,  encouraging  and  aiding  it,  at  much  hazard,  and  at 
great  sacrifices  ;  but,  on  account  of  his  energy  and  good  conduct,  not- 
withstanding the  delay  in  its  execution  for  the  reasons  named,  and, 
although  the  article  contained  a  clause  which  enabled  the  superintend- 
ent to  declare  the  contract  abandoned,  the  superintendent  did  not  avail 
himself  of  it ;  but,  by  express  agreement,  left  the  contract  operative 
and  of  full  effect,  in  every  respect,  except  the  time  of  its  completion, 
until  it  was  superseded  by  the  agreement  of  June  18,  1834. 

This  subsequent  agreement  resulted  in  consequence  of  the  difficulty 
of  cutting  down  the  river  bluffs,  from  the  necessity  then  first  made 
known  of  increasing  the  elevation  of  the  abutments  and  walls  about 
seven  feet  higher  than  was  contemplated  in  the  original  agreement, 
and  to  accomplish  which  it  was  first  made  necessary  that  some  portion 
of  the  masonry  already  laid  up  should  be  taken  down,  that  it  might 
afterward  be  laid  up  more  solidly.  To  do  this  before  the  completion 
of  the  first  work,  the  superintendent  directed,  as  it  was  his  privilege 
to  do  under  his  first  contract,  a  cessation  of  the  work,  and,  by  his  di- 
rection, it  continued  to  be  suspended  until  the  contract  of  June  18, 
1834,  was  (about  the  10th  day  of  July  afterwards)  approved  at  Wash- 
ington. Everything  under  the  second  contract  just  now  alluded  to 
has  been  satisfactorily  adjusted. 

Under  the  first  contract  the  petitioner  alleges  the  entire  failure  on 
the  part  of  the  United  States  to  keep  up  the  road,  grade  and  fill  in 
behind  the  abutments,  according  to  the  advertised  terms  ;  so  that,  in- 
stead of  hauling  the  stone  from  the  bluffs  directly  to  the  abutments, 


BENJAMIN  SATRE.  8 

uid  to  the  liands  of  the  masons,  by  his  own  teams,  and  without  re^ 
handling,  he  was  compelled,  as  the  most  practicable  and  expedient 
method,  to  haul  them  to  the  river  at  two  points,  each  about  fifteen 
rods  from  the  abutments,  load  them  into  flat-boats  he  was  compelled 
to  construct  for  the  purpose,  float  them  to  the  abutments,  and  then, 
by  means  of  cranes  he  had  built,  raise  them  on  the  work.  This 
occasioned  the  crowding  of  workmen,  tools,  mortar,  and  materials  on 
the  walls  in  such  confusion  as  to  impede  the  work,  besides  requiring 
the  use  of  extra  hands  at  boating  and  at  the  cranes.  He  claims  that 
this  compelled  him  to  the  additional  expense  of  a  dollar  per  perch  for 
masonry.  The  cost  of  the  cranes  and  boats  is  stated  at  the  additional 
fnun  of  three  hundred  dollars.  The  entire  quantity  of  masonry  under 
this  contract  is  stated  at  2,478  perches,  of  which  1,478  perches  were 
laid  above  the  natural  surface  of  the  ground. 

Upon  General  Milroy  being  succeeded  in  the  superintendency  by 
Captain  C.  A.  Ogden,  though  information  of  this  stipulation  was 
particularly  communicated  to  him  by  General  Milroy,  as  a  part  of 
the  contract.  Captain  Ogden  declined  making  the  compensation,  for 
the  reason  only  that  the  written  article  was  silent  in  regard  to  it. 

The  petitioner  further  states  that  at  the  time  of  the  suspension  of 
his  work,  he  had  connected  with  the  work  fifteen  workmen  and  four 
yoke  of  oxen  he  was  compelled  to  keep,  in  order  to  be  able  to  resume 
work  when  required,  according  to  the  condition  of  the  first  agreement. 
These  were  unemployed  six  weeks  before  the  second  agreement,  at  a 
higher  price,  was  entered  into,  superseding  it.  He  retained  his  work- 
men during  this  period  without  wages,  but  by  paying  their  board, 
lunounting  to  $112.  The  keeping  his  cattle,  at  the  same  time,  without 
any  charge  for  work,  is  stated  at  $48. 

The  petitioner  makes  the  following  summary  of  the  further  com- 
pensation he  deems  himself  entitled  to. 

1,478  perches  of  stone  masonry,  at  $1 |1,478  00 

Constructing  cranes  and  flat 300  00 

Boarding  fifteen  hands 112  00 

Expense  of  teams 48  00 

His  own  time  and  expenses 105  00 

2,043  00 


He  states  that  he  has  been  a  practical  stone  mason  for  thirty-five 
years ;  took  the  Job  with  an  experience  of  what  such  work  was,  and 
with  a  correct  judgment  of  what  work  of  that  character  was  remuner- 
ative ;  worked  practically  on  it  for  two  years ;  managed  it  with  all 
practicable  pruaence  and  economy  ;  expended  on  it  $1,200  of  his  own 
money  and  was  left  in  debt.  Failing  to  obtain  estimates  at  the  time, 
he  was  referred  to  the  consideration  of  Congress.  The  petition  is 
verified  by  the  affidavit  of  the  petitioner. 

The  above  statement  the  committee  believe  contains  a  correct  reci- 
tal in  substance  of  the  matters  of  the  petition. 

This  petition  was  first  presented  to  Congress  on  the  1st  of  Marcl^, 
1836,  was  then  referred  to  this  committee,  and  has  been  before  it  sinoe 
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almost  uninterruptedly  on  subsequent  references.  An  adverse  report 
was  made  on  it,  January  22,  1839,  adopting  the  argument  and  conclu- 
sions of  that  report  twice  since.  In  the  meantime  other  proofs  have 
been  added,  obviating  or  mitigating  the  objections  at  that  time  taken. 

It  is  proper  at  this  time  to  remark,  that  of  all  the  proofs  oflFered  to 
this  committee,  which  is  now  large,  there  is  none  that  opposes  the 
statement  of  the  petitioner.  There  is,  too,  that  singular  coherence  and 
consistency  of  the  proofs  that  implies  candor  and  veracity  on  the  part 
of  all  the  witnesees.  The  duty  of  the  conunittee  is  then  limited  to 
the  inquiry  whether  the  case  of  the  petitioner  is  supported  by  the 
evidence  presented  by  him.  The  original  agreement  between  Sayre 
and  the  government,  to  which  the  committee  has  made  reference,  con- 
tains no  requirement  on  the  part  of  the  government  to  fill  in  behind 
the  abutments  and  to  keep  up  the  grade  as  the  masonry  proceeded. 
But  it  is  plain  that  the  cost  of  the  erection  of  bridge  abutments  and 
wings  of  great  height,  built  of  finished  stone  of  great  weight  and  size, 
very  much  depends  on  the  convenience  of  getting  the  materials  to  the 
very  spot  where  they  are  to  be  used,  and  afterwards  in  the  conveni- 
ence of  using  them  there  ;  and  that  if  they  were  required  to  be  raised 
by  machinery,  and  handled  on  the  narrow  top  of  the  walls,  the  cost 
would  greatly  exceed  that  of  hauling  and  delivering  them  as  the  wall 
continued  to  rise,  at  an  ample  spot  for  handling  and  selection  to  the 
very  hands  of  the  mason.  Did  the  government  agree  to  fill  behind 
the  abutments,  and  maintain  the  grade,  so  that  Sayre  could  deliver 
«nd  handle  the  materials  on  the  spot  for  using  them  as  the  wall 
weutup? 

Beierriug  to  the  original  agreement  it  is  found  that  Sayre  contract- 
ed *'to  fill  up  with  earth  around  the  exterior  face  of  the  abutments 
and  wing  grades  as  high  as  the  natural  surface  of  the  ground."  If 
the  filling  up  was  to  be  done  during  the  progress  of  the  work,  it  was 
not  to  be  dooe  by  Sayre,  because,  by  his  contract,  his  engagement  is 
thus  limited  to  filling  up  as  high  as  the  natural  surface  of  the  ground. 

On  referring  to  the  original  agreement  of  Hill,  Owen,  Hunt  &  Co., 
who  were  the  grade  contractors  of  the  section  of  which  the  bridge  was 
a  part,  and  had  the  contract  to  do  the  earth  embankment  of  that  sec- 
tion, the  following  stipulation  is  found:  ''It  is  also  agreed  by  and 
between  the  parties  aforesaid  that  the  contractor  for  the  masonry  of 
the  bridge  aforesaid,  (Sayre,)  as  also  the  contractor  of  the  superstruc- 
ture of  said  bridge,  each  respectively  shall  and  may,  at  all  times  during 
the  progress  of  their  respective  contracts,  transport  materials  for  the 
construction  of  said  bridge,  without  interruption,  along  any  part  of  the 
road  levelled  by  the  contractors  to  the  place  where  such  materials  may 
be  required  for  use."  Thus  it  will  be  seen  that  the  government  then 
contemplated  that  Sayre  was  to  transport  his  materials  to  the  place 
required  for  use,  along  a  road  levelled  by  the  grade  contractors,  and 
gave  its  purpose  so  much  importance  as  to  have  it  embraced  in  the 
written  contract  of  the  grade  contractors.  This  provision  could  only 
be  of  use  to  Sayre,  and  as  it  exists,  has  too  much  consideration  and 
form  to  be  treated  as  a  mere  benevolent  purpose  of  the  government, 
but  may  more  reasonably  be  referred  to  the  fact  of  a  coexisting  oblira- 
tion  on  the  part  of  the  government  with  Sayre  to  have  it  done.     This 
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shows  what  the  government  intended  as  the  basis  of  its  letting  of  the 
contract  for  the  masonry,  that  the  grade  should  be  made  and  the  fill- 
ing up  done  as  the  work  of  the  masons  proceeded.  What  kind  of 
letting  was  made,  and  what  were  its  purpose  and  extent,  are  best  shown 
by  the  statements  of  the  witnesses. 

For  the  purpose  of  giving  ftirther  information,  and  for  complete  ac- 
curacy, the  committee  has  subjoined  to  this  report  the  testimony  of  the 
principal  witnesses  at  large.  In  this  connexion,  they  direct  attention 
particularly  to  the  answers  to  the  4th  interrogatory  of  the  first  deposi- 
Bition  (marked  B)  of  General  Milroy,  superintendent ;  to  the  answers 
of  the  2d,  3d,  5th,  6th  and  7th  questions  of  his  second  deposition, 
(marked  C  ;)  to  the  letter  of  John  Frazer,  United  States  engineer,  and 
witness  to  the  original  contract,  (marked  D ;)  to  the  deposition  of 
Harvey  Lesner,  inspector  of  masonry  on  the  part  of  the  United  States, 
(marked  E  ;)  to  the  statement  of  Captain  C.  A.  Ogden,  (marked  F ;) 
to  the  deposition  of  John  Erwin,  a  bidder  at  the  letting,  (marked  G;) 
and  to  the  depositions  of  Alexander  Stokes  and  Abner  Hunt,  (marked 

H 

There  are  other  statements  of  these  and  other  witnesses  in  corrobo- 
ration of  the  statements  already  quoted,  of  which  it  is  not  deemed 
necessary  to  take  more  particular  notice.  From  what  has  been  refer- 
red to,  it  seems  that  the  written  public  advertisement  of  the  letting  of 
this  work,  under  the  contract  of  the  government,  contained  a  specifi- 
cation that  the  grading  and  filling  behind  the  abutments  was  to  pro- 
ceed as  the  masonry  was  raised,  and  at  the  contractor's  convenience ; 
that  its  object  was  to  give  facilities  to  the  contractors,  and  to  cheapen 
the  work  to  the  government ;  that  it  was  done  that  contractors  might 
regulate  their  bids  accordingly,  and  that  Sayre's  bid  was  tendered  and 
accepted  on  that  condition,  and  that  it  was  an  element  of  the  contract 
and  cost  as  material  as  quarrying  of  the  stone. 

Its  omission  from  the  agreement,  afterwards  amplified  into  what  we 
have  called  the  original  contract  of  the  parties,  is  satisfactorily  ex- 
plained, with  an  agreement  of  the  parties  at  this  time  that  it  should 
stand  as  a  part  of  the  contract ;  that  it  should  afterwards  be  supplied 
into  it,  and  that  there  should  be  an  observance  of  the  condition.  All 
the  subsequent  work,  by  the  supposition  of  the  contractors  and  super- 
intendent, was  under  the  idea  of  its  being  in  force  ;  nor  was  it  ever 
questioned  until  about  the  time  this  contract  was  superseded  by  the 
contract  of  June  18,  1834,  for  raising  the  abutments  to  a  greater 
height.  On  this  supposition  Say  re  frequently  complained  that  this 
condition  was  not  kept ;  and  Milroy,  on  the  same  supposition,  made 
ansuccessful  efforts  to  have  it  complied  with. 

The  committee  thinks  that  there  was,  in  the  absence  of  this  contract, 
already  binding,  a  c*on tract  between  the  parties.  The  making  of  the 
written  advertisement  of  the  letting,  and  the  subsequent  acceptance  of 
Sayre's  written  bid,  was  a  complete  written  agreement  between  the 
parties.  It  was  already  valid  and  obligatory  as  such  on  both  parties. 
Without  any  other  agreement  being  written,  if  Sayre  had  refused 
to  comply  with  his  bid,  the  government  could  have  sued  him  and 
obtained  a  judgment ;  and  if,  in  that  condition,  it  would  have  been 
binding  on  Sayre,  it  was  at  the  same  time  binding  on  the  government, 
as  every  contract  has  a  mutuality  of  obligation. 
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The  committee,  therefore,  find  a  complete  written  agreement  of  the 
parties,  one  of  the  terms  of  which  required  the  government  to  fill  in 
behind  the  abutments  as  the  work  proceeded.  It  does  not  feel  called 
on  to  inquire  what  is  the  effect  of  its  omission  in  the  amplified  agree- 
ment, holding  that  even  there  its  terms  may  be  supplied  by  the  writ- 
ten advertisement,  as  in  a  court  of  law  a  memorandum  of  parties  for 
a  conveyance  of  real  estate  may  be  resorted  to  afterwards,  when  an 
omission  is  found  to  have  occurred  in  filling  up  the  deed,  to  show 
what  was  the  agreement  of  the  parties.  This  would  be  the  gov- 
erning principle  iu  ihis  case.  If  we  allowed  ourselves  to  be  reached  by 
the  frigid  rule  of  law,  instead  of  being  controlled  by  the  broader  and 
superior  sense  of  equity. 

There  is  a  concurrence  of  the  witnesses  that  the  grading  and  filling 
up  behind  the  abutments  was  not  done  so  as  to  be  of  any  service  during 
the  progress  of  the  work,  and  that  it  was  at  length  forbidden  on  Cap- 
tain Ogden's  succeeding  to  the  superintendency. 

The  original  contract  provided  for  the  completion  of  the  work  by 
the  last  day  of  July,  1833.  During  that  season  1,800  perches  of  ma- 
sonry were  laid,  and  by  the  consent  and  encouragement  and  under 
the  personal  superintendence  of  General  Milroy,  the  government's 
agent  if  woQ  continued  until  about  the  25th  day  of  May  of  the  next 
year.  Its  completion  within  the  time  limited  seems  to  have  been 
prevented  by  the  prevalence  of  the  cholera,  which  prevented  keeping 
workmen  at  employment,  an  unexpected  difficulty  in  getting  suitable 
materials,  and  the  omission  to  keep  up  the  grade  to  the  masonry, 
requiring,  then,  other  means  to  be  provided  to  get  the  materials  to 
the  ground.  No  neglect  is  imputed  to  Sayre.  On  the  other  hand. 
General  Milroy  commends  his  enterprise  and  fidelity  at  the  work. 
What  is  the  effect  of  his  failure  to  execute  the  work  at  the  limited 
time? 

If  Sayre  was  prevented  from  executing  his  contract  in  time,  from 
the  fault  of  the  superintendent  in  not  keeping  an  agreement  necessarjp 
to  its  progress,  then  Sayre  stands  excused  for  his  failure,  and  is  only 
required  to  proceed  with  reasonable  diligence  afterwards  to  do  his 
work  as  the  means  are  provided.  But,  on  the  supposition  that  the 
government  was  not  in  fault,  that  the  work  was  not  completed  in  the 
time  limited,  but  that,  by  common  consent,  both  parties,  afterwards, 
proceeded  to  its  execution,  then  the  committee  regards  the  settled 
rule  of  reason  and  law  to  be,  that  the  contract  subsists  in  every  re- 
spect, except  as  to  the  single  thing  of  the  time  of  its  performance, 
and  in  regard  to  that,  the  party  bound  to  do  the  work  is  required  to 
proceed  with  reasonable  diligence  to  its  execution.  It  is  not,  then, 
the  standing  privilege  of  either  party,  at  any  moment,  to  terminate 
the  contract  and  avoid  the  obligations  of  its  terms.  In  cases  of  law 
where  performance  is  not  complete  in  the  specified  time,  but  where  it 
has  been  afterwards  completed,  with  the  consent  and  knowledge  of 
both  parties,  the  recovery  is  sought  and  obtained  on  the  contract,  al- 
leging that  the  performance  was  to  be  done  in  a  reasonable  time.  In 
this  view  of  the  case  the  progress  of  the  work,  after  the  time  for  the 
completion  of  it  had  expired,  having  been  under  the  express  authority 
and  sanction  of  the  government  superintendent,  the  whole  contract  is 
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regarded  as  subsisting  up  to  the  time  of  its  being  superseded  hy  the 
contract  of  June  18,  1834. 

Great  liberality  has  always  been  permitted  in  regard  to  the  time  of 
fulfilment  of  contracts  on  public  works,  in  consideration  of  the  singu- 
lar conditions  under  which  such  work  is  done,  and  from  the  usual, 
frequent  alterations,  such  as  seem  to  have  occurred  on  this  job.  A 
reference  to  the  original  contract  between  the  present  parties  shows 
that  modifications  of  the  form  and  structure  were  at  all  times  compe- 
tent to  be  made  by  the  superintendent,  thus,  notwithstanding  the 
contract,  leaving  it  wholly  in  him  to  determine  the  time  of  its  com- 
pletion ;  indeed,  giving  the  superintendent  the  power  of  defeating  its 
completion,  if  he  saw  fit  to  make  capricious  alterations  about  the  time 
limited  for  its  performance. 

A  like  reference,  too,  shows  that  the  time  of  its  completion  was  of 
inconsiderable  importance,  as  one  of  the  stipulations  gave  him  the 
privilege  of  declaring  the  contract  abandoned  at  any  time  "when 
the  work  was  not  carried  on  to  his  entire  satisfaction,''  which  stipula- 
tion gave  the  government  more  power  over  the  contractor,  and  enabled 
it  better  to  hasten  its  completion,  than  to  have  its  completion  limited 
to  a  given  time. 

In  this  case,  Milroy,  the  superintendent,  did  not  abandon  the  peti- 
tioner's contract.  On  the  contrary,  he  extended  it  by  an  express  ver- 
bal agreement,  as  is  shown  in  his  testimony,  and  its  subsequent  prose- 
cution, and  the  drawing  of  estimates  were  governed  by  its  terms.  The 
reason  for  the  extension  is  stated  by  Milroy,  in  his  answer  to  the 
tenth  question  of  his  second  deposition. 

It  cannot  be  deemed  eqmtable,  after  the  government  has  availed 
itself  of  the  obligations  of  his  contract,  that  the  petitioner  should  be 
denied  its  corresponding  benefits. 

It  is  believed,  however,  that  another  feature  of  the  case,  notwith- 
standing the  time  fixed  for  its  performance  had  expired,  leaves  no 
doubt  that  this  contract  was  a  legal  subsisting  one  up  to  the  time  of 
its  being  superseded.  This  is  the  contract  of  June  18,  1834,  entered 
into  between  the  same  parties,  for  the  elevation  of  the  walls  six  and 
six-tenths  feet  higher  than  contemplated  in  the  original  agreement^ 
and  which  contains  the  following  recital:  "  Whereas  it  is  necessary, 
in  the  opinion  of  the  aforesaid  John  Milroy,  that  the  walls  of  the  bridge 
over  the  east  branch  of  White  Water,  on  section  sixty-seven  of  the 
road,  should  be  raised  six  feet  and  six-tenths  of  a  foot  higher  than  the 
original  plan  for  said  abutments  contemplated,  and  the  wooden  scew- 
backs  now  being  in  the  walls,  and  the  said  walls  nearly  ready  for  the 
superstructure,  it  becomes  necessary,"  &c.  This  recital  is  a  written 
recognition  of  the  continuance  of  the  contract  up  to  that  time,  and 
estops  its  denial. 

These  several  considerations  are  important  as  determining  the  ques- 
tion, whether  the  first  contract  was  one  continuing  to  operate  up  to 
the  time  of  the  ratification  of  the  contract  of  June  18,  1834?  For,  if 
10,  the  notice  given  by  Superintendent  Milroy  to  Sayre  in  May,  1834, 
to  cease  work,  was  competent  by  the  terms  of  the  first  contract.  But 
as  it  was  also  competent  for  him,  under  the  same  contract,  to  require 
a  resumption  of  work  by  Sayre,  at  any  moment,  Sayre  was  thus  com- 
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pelled  to  keep  his  hands  and  teams  in  readiness  for  it,  and  is  entitled 
to  compensation. 

With  these  conclusions,  viz :  that  the  contract  of  the  parties  re- 
quired, on  the  part  of  the  government,  the  grading  and  filling  in  be- 
hind the  abutments  as  the  masonry  was  put  up,  and  that  the  direction 
to  suspend  work  in  May,  1834,  involved  expenses  for  which  Sayre  is 
entitled  to  indemnification,  it  remains  only  to  allude  to  proofs  that  re- 
fer to  the  subject  of  compensation. 

The  quantity  of  stone  masonry  built  above  the  natural  surface  of  the 
ground  under  the  first  contract  was  1,478  perches.  The  contract  price 
was  $4  25  per  perch.  But  under  the  second  contract,  by  which  the 
filling  in  behind  the  abutments  was  abandoned,  and  which  is  the  only 
substantial  respect  in  which  there  was  any  difference  in  the  two  con- 
tracts, the  price  was  increased  to  six  dollars  per  perch.  Abner  Hunt 
states  the  increased  expense  in  erecting  the  abutments  above  the  nat- 
ural surface  of  the  ground,  in  consequence  of  the  failure  of  the  super- 
intendent to  fill  in  behind  the  abutments  with  earth,  as  the  masonry 
proceeded,  at  one  dollar  per  perch.  John  Erwin,  inspector  of  masonry, 
states  the  same  at  sixty-two  and  a  half  cents  per  perch,  though  from 
the  connexion  of  the  statement  this  is  presumed  to  be  intended  as  em- 
bracing the  laying  of  the  stone  only,  by  means  of  machinery,  and  not 
to  include  the  expense  of  machinery  and  boat,  and  the  extra  hands 
engaged  in  boating  the  materials  to  the  abutments.  General  Milroy 
states  the  same  increased  expense  at  between  one-half  and  one-third  of 
the  price,  or  from  $1  41  to  $2  12  per  perch,  or  at  an  average  of  $1  77 
per  perch.  But  this,  it  is  believed  by  the  committee,  was  intended  to 
cover  the  cost  of  machinery,  flat,  extra  hands,  &c.  At  this  estimate, 
the  entire  increased -expense  is  stated  at  $2,616  06.  The  committee 
has  preferred  to  adopt  the  rate  of  one  dollar  per  perch. 

The  suspension  of  the  work  continued  for  a  period  exceeding  six 
weeks.  Tnere  is  proof  of  the  payment  of  wages  to  but  a  single  one  of 
the  hands  who  remained  out  of  employment.  But  the  names  of  fifteen 
persons  are  given  who  remained  and  were  boarded  by  Sayre,  and  the 
testimony  of  Stokes  is  distinct,  that  Sayre  paid  their  boarding,  amount- 
ing to  $112.  He  paid  $48  also  for  keeping  his  cattle  during  this  sus- 
pension, no  charge  being  made  in  consequence  of  their  being  out  of 
employment.  Sayre's  own  service,  being  at  the  same  time  the  con- 
tractor and  superior  workman  on  the  job,  is  stated  by  several  witnesses 
at  $2  50  per  diem.  The  amount  justly  thought  due  is  thus  a  matter 
of  arithmetical  figures. 

No  attention  has  been  given  here  to  the  condition  of  the  account  un- 
der the  second  contract,  a  satisfactory  settlement  of  it  having  been 
made  at  the  time. 

The  committee  has  given  this  case  a  more  deliberate  notice,  in  con- 
sideration of  the  character  of  the  case,  and  from  much  respect  to  the 
action  of  previous  committees.  And  it  is  but  just  in  this  connexion 
to  say,  that  adverse  opinions  heretofore  might  have  been  obviated  by 
bringing  forward  then  that  full  proof  that  is  before  the  committee 
now ;  but  it  seems  to  the  committee  a  claim  of  honest  merit,  long  post- 
poned, and  it  asks  leave  to  bring  in  a  bill. 
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A. 

Agreement  of  John  Milroy^  superintendent j  and  Benjamin  Sayre,  dated 

June  18,  1834. 

Memorandum. — It  is  agreed  by  and  between  John  Milroy,  superin- 
tendent of  the  eastern  division  of  the  Cumberland  road,  in  Indiana,  of 
the  one  part,  on  and  in  behalf  of  the  United  States,  and  Benjamin 
Sayre,  on  the  other  part:  whereas  it  is  necessary,  in  the  opinion  of  the 
aforesaid  John  Milroy,  that  the  walls  of  the  bridge  over  the  east  branch 
of  White  Water,  on  section  67  of  the  road,  should  be  raised  six  feet 
and  six-tenths  of  a  foot  higher  than  the  original  plan  for  said  abut- 
ments contemplated,  and  the  wooden  skew-backs  now  being  in  the 
walls,  and  the  said  walls  nearly  ready  for  the  reception  of  the  super- 
structure, it  becomes  necessary  by  this  increased  height  of  the  said 
walls  that  a  portion  of  said  walls  be  taken  down  and  rebuilt.  Now, 
this  agreement  witnesseth,  that  the  said  John  Milroy  does  agree  to 

Cay  the  said  Benjamin  Sayre  the  sum  of  one  dollar  and  twelve-and-a- 
alf  cents  per  perch  of  stone  so  taken  down  respectively ;  also,  he, 
the  said  John  Milroy,  does  agree  to  pay  to  the  said  Benjamin  Sayre 
the  sum  of  one  dollar  and  twelve-and-a-half  cents  for  each  respective 
perch  of  stone  so  relaid.  Also,  it  is  agreed  by  and  between  the  parties 
aforesaid,  that  he,  the  said  Benjamin  Sayre,  is  to  receive  the  sum  of 
six  dollars  for  each  and  every  perch  of  stone  which  the  aforesaid  walls 
may  contain  over  and  above  the  amount  of  stone  embraced  in  the  origi- 
nal plan  of  the  said  abutments.  The  perch  of  stone  to  consist  of 
twenty-five  cubic  feet.  Also,  it  is  agreed  by  and  between  the  parties 
aforesaid,  that  he,  the  said  Benjamin  Sayre,  does  hereby  obligate  him- 
self to  put  up  said  wall  so  as  to  receive  the  superstructure  by  the  15th 
day  of  August  next  ensuing.  As  witness  our  hands  this  18th  day  of 
June,  anno  Domini  1834. 

JOHN  MILROY.  [l,  s.l 

BENJAMIN  SAYRE.    [l.  s.] 
Witness  present,  John  Frazer. 


B. 
First  deposition  of  General  John  Milroy^  superintendent. 

I,  John  Milroy,  formerly  superintendent  of  the  eastern  division  of 
the  Cumberland  road,  in  answer  to  the  following  interrogatories  or 
questions,  which  are  as  follows,  on  oath,  give  the  following  to  each  as 
herein  stated : 

Question  1.  Were  you  the  United  States  agent  and  superintendent 
of  the  eastern  division  of  the  Cumberland  road  at  the  time  the  stone 
masonry  for  the  bridge  over  White  Water  river,  on  the  said  Cumber- 
land road  at  Richmond,  Wayne  coimty,  Indiana,  was  let  and  put 
under  contract  ? 
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Answer.  I  was. 

Question  2.  Will  you  state  in  what  way  you  managed  said  letting? 

Answer.  I  caused  general  specifications  to, be  posted  up  in  the  most 
public  places  for  the  benefit  and  government  of  bidders,  setting  forth 
the  manner  and  form  of  the  construction  of  the  work,  and  which  spe- 
cifications were  intended  to  be  copied  into  the  contract  as  a  special 
condition  of  the  same. 

Question  3.  Was  there  anything  specified  in  the  general  specifica- 
tions for  filling  up  in  the  rear  of  the  abutments  with  earth  for  the 
purpose  of  making  the  masonry  less  expensive  to  the  contractor,  and 
saving  to  the  government  ? 

Answer.  In  the  first  specifications  set  up  there  was  not. 

Question  4.  Will  you  state  whether  there  was,  or  was  not,  such 
specifications  as  above  alluded  to,  and  all  the  circumstances  attending 
it,  and  the  reason  why  it  was  not  in  the  general  specification  ? 

Answer.  The  work  was  all  laid  off  with  plans  and  general  specifica- 
tions, made  out  sometime  before  the  letting.  Previous  to  the  letting, 
it  was  suggested,  that  as  it  would  be  the  business  of  the  grading  con- 
trtictors  to  fill  up  the  abutments  to  complete  the  sections,  that  it  might 
as  well  be  done  as  the  masonry  progressed,  and  would  greatly  facili- 
tate the  work,  as  the  abutment  had  to  be  raised  to  so  great  a  height 
that  the  stone  being  large  might  be  hauled  with  teams  on  stone  drags 
immediately  along  the  sides  of  the  walls,  or  where  needed,  and  laid  m 
the  work  without  the  expense  of  machinery  and  a  number  of  extra 
hands,  which  would  otherwise  be  necessary.  Therefore,  previous  to 
the  letting,  (I)  caused  extra  notice  to  be  given  or  posted  up  that  the 
earth  should  be  filled  in  the  rear  of  the  abutments  above  alluded  to, 
as  the  work  progressed,  at  the  expense  of  the  government,  for  the 
purpose  of  saving  great  outlay  and  expense  to  the  contractor,  that  the 
bids  might  be  governed  accordingly. 

This  18  the  substance  of  the  specification  alluded  to,  and  had  no  re- 
ference to  any  other  work  to  be  let  at  that  time  ;  for  this  reason,  that 
the  abutments  of  that  work  were  to  be  raised  very  high,  and  the  rest 
was  low,  and  the  cost  of  the  work  could  not  be  effected  by  such,  to  any 
amount  worth  noticing  ;  therefore,  was  confined  to  that  work  alone, 
and  not  being  among  the  general  specifications,  in  filling  up  the  con- 
tract, the  clerk  neglected  to  incorporate  it  therein  ;  but  filled  up,  as 
relates  to  general  specifications,  as  in  the  rest  of  the  contracts,  and 
not  as  to  that  particular  clause.  But  the  whole  transaction  being 
done  in  good  faith,  had  I  remained  as  superintendent  until  the  com- 
pletion of  the  work,  I  should  have  felt  myself  bound  to  have  made  an 
allowance  equivalent  to  the  extra  expense  incurred. 

I  will  further  state,  that  if  Samuel  C.  Duncan,  the  first  contractor 
for  grading  that  section  had  not  failed  on  or  about  the  time  the  work 
was  ready  to  receive  the  earth,  or  filling,  it  would  have  been  done  ac* 
cording  to  the  instructions  he  received,  it  is  presumed,  and  so  (I) 
thought  until  he  abandoned  his  contract. 

Question  5.  Is  there  a  copy  of  the  above  specifications  alluded  to 
in  your  possession? 

Answer.  Search  has  been  made  for  the  same,  and  neither  that  nor 
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anj  other  copy  of  any  specification  of  work  under  my  superintendence 
can  be  found.  • 

The  foregoing  is  a  true  answer  to  all  your  questions,  to  the  best  of 
my  knowledge. 

JOHN  MILROY. 


State  of  Indiana,  Hancock  county,  as. 

Personally  appeared  before  me,  the  undersigned,  a  justice  of  the 
peace  in  and  for  the  county  of  Hancock,  John  Milroy,  who  deposeth 
and  saith,  that  the  answers  given  to  the  foregoing  questions  are  true, 
to  the  best  of  his  knowledge.     Sworn  according  to  law. 

Given  under  my  hand  and  seal  the  eighth  day  of  April,  A.  D. 
1846. 

WILLIAM  SEBASTIAN,    [l.  s.] 


SiATB  OF  Indiana,  Hancock  county^  as. 

I,  John  Hager,  clerk  of  the  Hancock  circuit  court,  do  hereby  certify 
that  William  Sebastian,  esq.,  before  whom  the  above  acknowledg- 
ment seems  to  have  been  taken,  was,  at  the  time  of  taking  the  same, 
an  acting  justice  of  the  peace,  within  and  for  said  county,  duly  elected, 
eommissioned,  and  qualified,  and  that  full  faith  and  credit  is  due  and 
to  be  given  to  all  his  official  acts  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  af- 

r       -,  fixed  the  seal  of  said  court  at  my  office  in  Greenfield  this 

L^-  ^-J  15th  day  of  April,  A.  D.  1846. 

JOHN  HAGER,  Clerk. 


C. 
Second  deposition  of  General  John  Milroy y  superintendent. 

State  of  Indiana,  Hancock  county ^  ss. 

Deposition  of  General  John  Milroy,  taken  at  Greenfield,  in  said 
county,  before  John  Rariden,  on  the  part  of  Benjamin  Sayre  and  Ezra 
Sogers,  petitioners  to  Congress  for  pay  for  services  rendered  and 
loflses  sustained  as  contractors  on  the  eastern  division  of  the  Cumber- 
land road,  under  the  authority  of  the  United  States,  in  the  State  of 
Indiana. 

Question  1.  Were  you  acting  as  superintendent  of  the  eastern  divi- 
rion  of  the  Cumberland  road  in  Indiana  at  the  time  the  grading  the 
hills  and  building  the  bridge  at  the  east  fork  of  White  Water  was  let 
by  authority  of  the  government  of  the  United  States  ? 

Answer.  I  was  the  superintendent  of  the  said  eastern  division  of 
the  Cumberland  road,  and  at  that  time  held  said  appointment  from 
the  proper  authorities  of  the  government  of  the  United  States,  and 
under  that  authority  I  advertised,  sold  out,  and  entered  into  contract 
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for  certain  grading,  bridging,  &c.,  on  said  road,  among  which  con- 
tracts entered  into  was  that  entered  into  by  Benjamin  Sayre  and  Ezra 
Rogers,  for  building  abutments,  as  above  stated. 

Question  2.  Did  you  not,  at  that  letting,  give  notice,  by  posting  up 
in  writing,  over  your  own  signature,  at  the  time  and  place  of  said  let- 
ting, that  the  earth  should  be  filled  in  the  rear  of  tne  abutments  as 
fast  as  the  stone  work  should  be  raised  by  the  government,  for  the 
purpose  of  inducing  contractors  to  make  lower  bids  than  they  other- 
wise would  do  if  the  work  was  required  to  be  raised  without  filling  ? 

Answer.  The  work  to  be  let  was  by  a  printed  advertisement,  to 
which  my  name  was  prefixed  as  superintendent ;  the  work  and  man- 
ner of  performing  it,  as  far  as  was  practicable  in  such  a  notice,  with 
reference  to  profiles  prepared  by  my  engineer,  and  exhibited  to  the 
inspection  of  all  who  wished  to  examine,  with  specifications  of  the 
manner  in  which  the  work  was  to  be  done.  Among  the  specifications 
on  that  work,  was,  that  the  earth  should  be  filled  in  as  the  abutments 
advanced,  and  the  contracts  made  with  those  persons  who  contracted 
for  the  grading  of  the  hills  were  bound  by  contract  to  fill  up  as  the 
abutments  advanced;  but  as  the  contractors  for  the  grading  failed  in 
the  fulfilment  of  their  agreements,  they  abandoned  their  contracts ; 
the  cutting  down  of  the  hills  proved  so  much  harder  and  more  diffi- 
cult than  could  be  anticipated  by  the  best  judges  of  such  work,  it  was 
impossible  to  get  the  filling  of  the  earth  as  the  abutments  advanced, 
agreeable  to  the  specifications  and  fair  understanding  at  the  time  of 
entering  into  contract  with  Benjamin  Sayre  and  Ezra  Rogers,  as  the 
grading  contracts  changed  hands,  if  I  recollect,  one  or  more  times 
before  it  was  completed. 

Question  3.  Did  you  not  let  the  stone  work  of  said  bridge  to  Benja- 
min Sayre  and  Ezra  Rogers  with  the  above  understanding  ? 

Answer.  I  did. 

Question  4.  Was  the  above  condition  complied  with  on  the  part  of 
the  government,  as  was  stated  in  your  specifications  for  filling  in  the 
rear  of  the  abutments  ? 

Answer.  It  was  not;  as  above  explained  in  answer  to  question  2. 

Question  5.  Why  were  not  the  above  conditions  inserted  in  the  con- 
tract for  building  said  abutments? 

Answer.  A  full  description  of  all  the  items  in  such  contracts  were 
but  seldom  entered  at  length.  In  the  articles  the  specifications  were 
set  forth  with  a  profile  with  which  the  contractor  was  mostly  furnished, 
and  a  copy  of  tne  same  retained  in  the  engineer's  office.  Whether 
that  was  the  case  in  this  instance  I  do  not  remember.  I  do  distinctly 
remember  that  it  was  fairly  understood  by  all  the  bidders,  or  such  as 
choose  to  inform  themselves,  that  the  earth  was  to  be  filled  in  as  the 
abutments  were  to  be  raised,  and  that  failure  was  occasioned  by  the 
failure  of  contractors  for  the  cutting  down  or  grading  the  hills. 
The  first  undertakers  broke  up;  new  contracts  and  lettings  had  to  be 
had,  &c.;  the  first  lettings  for  the  grading  being  somewhere  between 
eight  and  twelve  cents  per  cubic  yard  ;  the  last  was  seventy  or  eighty 
cents  per  cubic  yard,  the  precise  sum  not  recollected.  Such  being  the 
case,  it  was  impossible  for  the  agents  of  the  government  to  comply 
with  the  conditions  on  their  part. 

Question  6.  At  the  time  of  signing  the  contract  did  you  not  say  to 
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Mr.  Sayre  that  the  contract  was  already  written  in  the  absence  of 
Sayre,  and  that  you  were  anxious  to  forward  them  on  to  the  depart- 
ment by  the  next  mail,  which  was  about  to  start,  since,  if  they  were 
to  be  written  over  again  it  would  cause  considerable  delay,  and  that 
the  dirt  should  be  filled  in  according  to  the  above  specification  in  the 
same  manner  as  if  it  had  been  filled  in  the  written  contract  ? 

Answer.  I  recollect  that  Mr.  Sayre  hesitated  about  signing  the  ar- 
ticle or  contract,  but  I  do  not  now  recollect  what  his  reasons  were,  or 
what  was  said  at  the  time. 

Question  7.  Did  not  said  Sayre  sign  the  written  agreement  on  the 
condition  that  the  above  parol  agreement  should  be  complied  with  on 
the  part  of  the  government  ? 

Answer.  He  did. 

Question  8.  Did  you  at  any  time,  whilst  you  were  acting  as  super- 
intendent, declare  the  contract  abandoned  for  not  having  it  completed 
within  the  time  specified  in  said  contract  ? 

Answer.  I  did  not. 

Question  9.  Did  you  not  extend  the  time  for  performing  the  con- 
tract, with  the  understanding  that  it  should  be  prosecuted  as  fast  as 
possible  ? 

Answer.  I  did  verbally  extend  the  time — not  fixing  any  time,  but 
that  he  was  to  proceed  as  fast  as  he  could. 

Question  10.  Why  did  you  extend  the  time  ? 

Answer.  Because  part  of  the  work  was  delayed  on  account  of  the 
earth  not  being  filled  in  in  the  back  of  the  abutments,  as  agreed  on, 
agreeable  to  the  specifications ;  and,  furthermore,  I  did  believe  that 
the  work  would  not  be  executed  as  well  by  any  other  person  without 
a  much  higher  price  than  what  he  was  to  get  as  per  contract. 

Question  11.  During  the  prosecution  of  said  work  did  you  not 
order  said  Sayre  to  stop  further  proceedings  until  you  could  make  a 
survey  and  estimate  of  the  grading  of  the  banks  of  the  river,  to 
determine  whether  the  cutting  should  be  lighter  and  the  bridge  raised 
higher  than  was  first  contracted  for,  which  would  save  several 
thousand  dollars  to  the  government  ? 

Answer.  I  did. 

Question  12.  Did  said  Benjamin  Sayre  comply  with  the  order? 

Answer.  He  did. 

Question  13.  How  long  was  the  work  suspended? 

Answer.  I  do  not  remember  ;  but  long  enough  to  make  the  survey 
and  estimate,  to  forward  the  same  to  the  Engineer's  Department  at 
Washington  and  receive  their  answer,  when  a  new  contract  was 
entered  into,  and  further  delayed  to  (till)  that  contract  was  approved 
at  Washington. 

Question  14.  At  the  time  the  work  was  suspended  for  the  purpose 
of  making  the  survey  and  estimate,  were  not  the  abutments  nearly 
completed  on  the  first  contract  ? 

Answer.     They  were. 

Question  15.  Did  you  not  make  a  second  contract  with  said  Benja- 
min Sayre  for  raising  the  abutments  higher  ? 

Answer.  I  did. 

Question  16.  Was  it  not  the  understanding  that  the  abutments 
filled,  as  before  stated,  with  earth  in  (the)  rear  ? 
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Answer.  I  do  not  recollect  whether  it  was  the  understanding  undtf 
the  new  contract  or  not,  but  think  it  was. 

Question  17.  About  the  time  the  said  Benjamin  Sayre  had  fairly 
commenced  the  second  contract,  did  not  Captain  C.  A.  Ogdro,  of  the 
United  States  Corps  of  Engineers,  succeed  you  as  superintendent? 

Answer.  Benjamin  Sayre  had  commenced  on  his  second  contract, 
but  how  long  or  what  progress  he  had  made  when  C.  A  Ogden  super- 
seded me  as  superintendent  of  the  Cumberland  road  I  do  not  know. 

Question  18.  Did  not  Captain  Ogden  order  that  the  abutments 
should  be  completed  under  the  second  contract  without  lilling  in  the 
abutments  as  agreed  by  you,  and  was  not  the  filling  stopped  by  his 
orders  ? 

Answer.  This  question  I  cannot  answer,  as  I  know  but  little  of  his 
orders  or  proceedings  about  that  work. 

Question  19.  How  much  do  you  consider  the  damage  to  be  on  each 
perch  in  consequence  of  not  having  the  earth  filled  in  rear  of  the 
abutments,  as  was  the  agreement  under  the  first  contract?  under  the 
second  contract  ? 

Answer.  At  this  time,  I  cannot  say  what  the  damage  on  each  perch 
could  be,  as  I  have  no  means  of  making  any  accurate  calculation,  but 
the  damage  must  have  been  great.  Mr.  Sayre  was  under  the  neces- 
sity of  erecting  cranes,  and  frequent  alterations  with  the  necessary 
machinery,  also,  to  supply  many  more  hands  than  he  would  otherwise 
have  had,  had  the  earth  been  filled  in  the  rear  of  the  abutments.  It 
also  caused  scafiblding  that  otherwise  would  not  have  been  needed. 
I  can  only  give  a  rough  guess,  but  do  think,  after  machinery  became 
necessary  to  hoist  the  stone,  (some  of  them  in  large  blocks,  and  others 
small,)  that  it  would  enhance  the  price  of  the  work  from  one  third  to 
one  half.  From  my  knowledge  of  that  work,  were  I  now  to  under- 
take such,  I  surely  would  make  at  least  that  difference  or  more. 

Question  20.  Was  the  dirt  filled  in  the  rear  of  the  abutment  ac- 
cording to  either  contract,  so  as  to  be  of  any  service  in  raising  the 
stone  work  ? 

Answer.  I  do  not  distinctly  remember  what  the  second  contract 
was,  or  what  was  said  about  the  filling  in.  I  recollect  going  to  the 
contractors  who  had  the  fill  to  make,  and  asking  them  to  make  said 
fills,  but  think  they  were  not  filled  out.  If  my  recollection  serves 
me,  I  understood  that  Captain  Ogden  caused  the  filling  to  be  discon- 
tinued (until)  the  abutments  were  finished,  though  1  did  not  hear 
Captain  Ogden  say  anything  about  it  that  I  recollect. 

Question  21.  What  was  the  actual  loss  of  time  and  expense  occa- 
sioned by  the  suspension  of  the  first  contract  ? 

Answer.  I  cannot  state  the  actual  time,  but,  from  the  necessary 
correspondence  from  the  time  of  suspending  to  the  time  of  commenc- 
ing, (or  that  he  might  have  commenced,)  there  could  not  have  been 
less  than  six  weeks,  or  within  two  or  three  days  under  or  over  that 
time.  What  the  expenses  were  I  cannot  now  tell.  He  had  a  large 
number  of  hands,  mason  attendants,  quarriers,  and  stone  dressers, 
all  of  which  must,  of  necessity,  be  suspended  from  their  several  occu- 
pations, unless  otherwise  employed,  with  teams  and  teamsters,  &c., 
the  cost  of  which  I  have  no  means  of  ascertaining. 
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Question  22.  Previous  to  the  second  contract  was  it  required  to 
send  the  written  agreement  to  Washington  for  the  approval  of  the 
government  before  commencing  the  work  ? 

Answer,  It  was  agreeable  to  the  instructions  given  me  by  the  En- 
gineer Department ;  all  agreements  and  contracts  were  required  to  be 
forwarded  to  the  department  for  their  approval.  This  contract  was 
an  important  one.  It  was  indispensably  necessary.  They  might 
have  annulled  said  contract  if  they  had  not  considered  it  for  the  best 
interest  of  the  government,  and  myself  made  liable  for  damages. 

Question.  Was  the  said  Benjamin  Sayre,  at  the  time  of  making 
the  second  contract,  aware  that  it  was  necessary  to  send  it  to  Wash- 
ington for  the  approval  of  the  government  before  commencing  ? 

Answer.  He  was  not  to  (until)  after  the  contract  was  signed,  and 
insisted  on  proceeding  to  commence  immediately.  He  complained  of 
much  loss,  &c. 

Question.  Did  not  the  said  Benjamin  Sayre  demand  of  you  that  the 
dirt  be  filled  in  according  to  the  first  parol  agreement  under  the  first 
contract  ? 

Answer.  He  did  frequently. 

Question.  Please  to  state  whether  you  would  have  considered  your- 
self bound,  as  a  superintendent,  to  have  made  an  allowance  on  the  part 
of  the  government  for  not  complying  with  the  specifications  and  ex- 
press understanding  of  filling  the  abutments,  as  has  been  stated  in 
the  deposition,  and  the  reason  you  did  not? 

Answer.  I  did  consider  that  I  would  have  been  bound  to  make  him 
an  allowance  on  the  part  of  the  government  for  not  complying  with 
the  specifications  ;  and  the  reason  why  I  did  not,  I  was  superseded  as 
superintendent  of  the  road,  when  all  my  power  ceased,  and  was 
assumed  by  Captain  Ogden. 

JOHN  MILROY. 


State  of  Indiana,  Hancock  county,  as: 

Be  it  remembered,  that  on  the  8th  day  of  April,  1844,  personally 
appeared  before  me,  John  Rariden,  an  acting  justice  of  the  peace  in 
and  for  said  county,  John  Milroy,  who,  being  by  me  duly  sworn  upon 
his  oath  saith  that  the  matters  and  things  contained  in  the  foregoing 
deposition  are  substantially  true,  in  matter  and  fact,  as  he  verily 
believes. 
Given  under  my  hand  and  seal  this  8th  day  of  April,  1844. 

JOHN  RARIDEN,  [l.  s.] 

Justice  of  the  Peace, 


State  op  Indiana,  Hancock  county,  ss, 

I,  John  Hager,  clerk  of  the  Hancock  circuit  court,  do  hereby  certify, 
that  John  Rariden,  esq.,  whose  name  appears  to  the  above  certificate, 
was  at  the  time  of  signing  the  same,  and  still  is,  an  acting  justice  of 
the  peace  within  and  for  the  county  of  Hancock  aforesaid,  duly  elected, 
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commissioned,  and  qualified,  and  that  full  faith  and  credit  are  due  to 
all  official  acts  as  such. 

Witness  my  hand,  and  the  seal  of  said  court,  hereunto  affixed,  at 
[l.  s.]     my  office,  in  Greenfield,  this  9th  day  of  April,  1844. 

JOHN  HAGER,  Clerk. 


Letter  of  John  FrazeVy  United  States  Engineer y  to  Benjamin  Sayre. 

Paoli,  Orange  CJounty,  Indiana, 

December  17,  1838. 

Sir  :  In  answer  to  inquiry  in  reference  to  your  contract  for  the  con- 
struction of  the  bridge  abutments  at  the  east  fork  of  the  White  Water, 
on  the  Cumberland  road,  in  this  State,  I  can  safely  say,  that  when 
the  contract  was  awarded  to  you  I  was  the  engineer  in  charge  of  the 
eastern  division  of  said  road,  in  this  State,  and  that  it  was  intended 
and  understood  that  the  rear  of  the  abutments  should  be  kept  filled 
with  earth  as  the  masonry  progressed ;  and  that  we  considered  the 
grading  contractor  bound,  at  all  times,  when  directed,  to  keep  the 
abutments  filled  to  such  a  height  as  might  suit  convenience.  And, 
also,  that  when  Captain  Ogden  assumed  the  superintendence  of  the 
road,  that  he  directed  that  the  abutments  thereafter  should  be  carried 
up  without  filling  up  in  the  rear  until  the  said  abutments  were  suffi- 
ciently dry  to  admit  of  it,  which  order  was  complied  with.  How  much 
stone  was  laid  when  the  order  was  issued  I  cannot  say,  nor  can  I  say 
how  long  you  continued  to  lay  stone  after  said  order  was  issued,  but  I 
can  safely  say  that  if  the  filling  had  been  kept  up  to  suit  your  con- 
venience that  a  saving  of  cost  in  the  construction  might  have  been 
effected. 

I  am,  sir,  your  obedient  servant, 

JOHN  FRAZER. 

Benjamin  Sayre,  Esq. 


E. 

Deposition  of  Harvey  Lesner,  inspector  of  masonry. 

State  op  Indiana,  Henry  county ^  ss. 

Be  it  remembered,  that  on  the  8th  day  of  April,  1844,  personally 
appeared  before  me,  the  undersigned,  an  acting  justice  of  the  peace  in 
and  for  the  county  of  Henry,  Harvey  Lesner,  who,  being  by  me  duly 
sw^orn,  upon  his  oath  deposeth  and  saith :  That  he  is  a  stone  cutter 
and  stone  layer  by  trade,  and  was  employed  as  inspector  of  masonry 
by  the  United  States  on  the  east  division  of  the  Cumberland  road,  in 
Indiana,  in  the  years  1833  and  1834,  under  General  John  Milroy,  who 
was  at  that  time  the  principal  superintendent  of  the  east  division  of 
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the  Camberland  road  in  Indiana,  about  which  time  Q-eneral  Milroy  let 
the  stone  work  of  the  bridge  at  the  east  fork  of  White  Water,  in 
Wayne  county,  on  the  Cumberland  road,  to  Benjamin  Sayre  and  Ezra 
Rogers,  with  the  understanding  that  the  abutments  should  be  filled  in 
rear  with  the  earth  as  fast  as  the  stone  work  was  laid  up,  to  be  done 
at  the  expense  of  the  United  States,  which  was  not  done  until  the  work 
was  completed.  This  arrangement  was  made  in  view  of  having  the 
graders  perform  the  filling  of  the  abutments,  and  induce  the  bidders 
on  the  stone  work  to  bid  at  less  price  per  perch  than  they  would  if  the 
work  had  to  be  carried  up  without  filling,  as  the  walls  were  nearly 
thirty  feet  in  height,  and  required  expensive  machinery  and  a  good 
many  extra  hands  to  raise  the  stone,  as  they  were  generally  large  ; 
whereas,  if  the  earth  had  been  filled  in  the  rear  of  the  abutments,  the 
stone  could  have  been  hauled  immediately  by  the  side  of  the  walls, 
ready  to  lay,  saving  an  expense  of  at  least  sixty-two  cents  for  each 

gjrch  laid  in  said  walls.  The  said  stone  work  was  constructed  by  said 
enjamin  Sayre  in  a  very  substantial  and  superior  style.  This  deponent 
farther  saith,  that  the  stone  suitable  for  the  work  was  more  expensive 
and  difficult  to  procure  than  was  first  anticipated.  This,  together  with 
the  cholera,  which  was  raging  to  an  alarming  extent,  made  it  impossible 
to  complete  the  work  within  the  specified  time,  and  the  superintend- 
ent, General  Milroy,  extended  the  time,  and  never  declarea  the  con- 
tract abandoned,  to  my  knowledge;  and  about  the  time  the  walls  were 
nearly  completed  to  receive  the  superstructure,  the  said  Sayre  was  or- 
dered to  suspend  operations  until  a  survey  could  be  made  of  the  banks 
of  the  river,  with  a  view  to  make  the  cut  in  the  banks  less,  and  the 
bridge  higher,  supposing  it  would  save  a  large  expense  by  such  change, 
which  hindered  said  Sayre  and  his  hands  and  teams  for  some  weeks, 
but  how  long  precisely,  or  to  what  damage,  I  cannot  say,  but  it  must 
have  been  considerable.     And  further  saith  not. 

HARVEY  LESNER. 

Subscribed  and  sworn  to  before  me,  the  undersigned,  justice  of  the 
peace  of  said  county,  this  8th  day  of  April,  1844. 

MARBLE  S.  CAMRON,  [l.  s.] 

Justice  of  the  Peace, 


F. 
SifUemerU  of  Captain  C.  A.  Ogden,  United  States  Engineer, 

When  Captain  Ogden  assumed  the  superintendence  of  the  Cumber- 
land road,  in  Indiana,  in  July,  1834,  he  found  the  abutments  of  the 
bridge  over  the  White  Water  nearly  completed,  in  conformity  with  a 
contract  made  on  the  8th  day  of  December,  1832. 

The  contractors  for  the  grade  on  the  east  bank  of  the  river  had 
commenced  filling  in  rear  of  the  east  abutment.  This  filling  was 
objectionable — first,  on  account  of  the  injury  the  masonry  might  sus- 
tain by  being  filled  before  the  mortar  was  dry ;  and,  secondly,  it  was 
H.  Rep.  43 2 
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made  of  an  incipient  limestone  that  was  found  in  the  excavations. 
The  embankment  that  had  been  thus  made  has  since  been  taken  down, 
and  enough  earth  mixed  with  it  to  insure  its  stability.  The  superin- 
tendent was  informed  that  it  was  a  part  of  the  contract  with  Sayre 
that  the  embankment  should  be  made  as  fast  as  the  masonry  pro- 
gressed, but  as  it  was  not  so  written,  he  did  not  feel  authorized  to 
compensate  him  (Sayre)  for  any  damage  he  might  sustain  from  a  non- 
compliance with  this  agreement.  The  superintendent  is  not  prepared 
to  say  how  long  the  work  was  suspended.  Sayre  had  commenced 
when  he  arrived  in  Indiana,  March  18,  1836. 

C.  A.  OGDEN. 


G. 
Deposition  of  John  Erwin. 

State  op  Indiana,  Wayne  county ^  as  : 

Before  me,  James  W.  Green,  a  notary  public  duly  appointed  and 
qualified,  personally  appeared  John  Erwin,  of  said  county,  and  after 
being  by  me  duly  affirmed,  deposes  and  says :  That  he,  the  deponent, 
was  one  of  the  bidders  for  the  construction  of  the  bridge  over  the 
White  Water  river,  on  the  east  division  of  the  Cumberland  road,  in 
Wayne  county,  and  State  of  Indiana,  near  Richmond,  some  time,  as 
the  deponent  believes,  in  the  year  1832 ;  and  that  one  of  the  specifica- 
tions which  particularly  governed  the  prices  of  construction,  set  forth 
that  the  earth  should  be  filled  in  rear  of  the  abutments  and  wings  of 
said  bridge  as  fast  as  the  walls  were  raised,  so  that  the  stone  could  be 
hauled  near  the  work,  and  thereby  save  a  heavy  expense,  which  would 
otherwise  occur,  provided  the  filling  was  not  done  as  was  bona  fide  the 
agreement.  The  deponent  further  says,  that  part  of  the  specifica- 
tions touching  the  filling  in  rear  of  the  abutments  was  not  done  so  as 
to  be  of  any  service  to  the  contractor,  Benjamin  Sayre,  during  the 
completion  of  said  bridge ;  and  that  he,  the  deponent,  recollects  of 
said  contractor  complaining,  during  the  building  of  said  bridge,  that 
said  earth  was  not  filled  in  according  to  contract  on  the  part  of  the 
United  States ;  and  has  also  since  heard  the  engineer  say  tnat  it  was 
a  part  of  the  contract  that  the  earth  should  have  been  filled  in  as 
aforesaid,  and  it  ought  to  have  been  embraced  in  the  contract,  but  that 
it  was  an  omission  or  oversight.    And  further  the  deponent  saith  not. 

JOHN  ERWIN. 


State  of  Induna,  Wayne  oowidy^  ss: 

Be  it  remembered,  that  on  the  8th  day  of  December,  1838,  person- 
ally came  before  me,  James  W.  Green,  notary  public,  the  within 
named  John  Erwin,  of  the  county  and  State  aforesaid,  being  of  law- 
ful age,  when  he  was  duly  sworn  by  me  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth — said  within  deposition  being  writ- 
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ten  by  me  and  afterwards  subscribed  by  said  Jobn  Erwin,  after  being 
duly  sworn  as  aforesaid. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  notarial  seal 
[l.  8.]    of  office,  this  the  8th  day  of  December,  1838. 

JAMES  W.  GREEN,  Notary  PtMic. 


H. 

Depositions  of  tvitnessea,  taken  in  a  claim  of  Benjamin  Sayre  against 

the  United  States. 

Alexander  Stokes,  of  the  borough  of  Richmond,  county  of  Wayne, 
and  State  of  Indiana,  of  lawful  age,  being  first  duly  affirmed,  deposes 
and  says  :  That  he  was  employed  by  Colonel  Benjamin  Sayre  to  keep 
his  books,  during  the  summer  of  1834,  whilst  the  said  Sayre  was  con- 
structing the  abutments  of  the  bridge  over  the  east  branch  of  the 
White  Water  river,  on  the  eastern  division  of  the  Cumberland  road, 
in  the  State  of  Indiana,  which  was  then  under  the  superintendence  of 
General  John  Milroy.  That  this  deponent  recollects  distinctly  that 
said  Milroy  came  to  Richmond,  and  ordered  Colonel  Sayre  to  stop  the 
work  on  the  ground,  as  he  then  alleged,  that  it  was  not  certain  whether 
the  bridge  was  to  be  raised  higher  or  not,  and  he  could  not  determine 
the  question  until  he  had  sent  to  the  War  Department  at  Washington. 
But  it  has  been  so  long  since,  that  he  cannot  recollect  the  precise  day 
on  which  the  order  was  given  and  the  work  stopped.  He,  however, 
states  positively  that  it  did  not  vary  a  week  from  the  twenty-fifth  day 
of  May,  A.  D.  1834  ;  and  to  the  best  of  his  recollection  the  order  from 
(General  Milroy  for  the  recommencement  of  the  work  was  given,  and 
the  work  was  again  commenced,  about  the  tenth  day  of  July,  1834, 
though  it  may  have  been  several  days  thereafter.  He  states,  positiveljr, 
that  the  work  was  suspended  at  least  forty  days  by  order  of  said  Mil- 
roy. That  said  Sayre  had  employed  at  the  time  the  work  was  sus- 
pended about  thirty  hands,  among  them  were  eight  or  ten  stone  cut- 
ters and  masons,  and  six  or  seven  laborers,  which  he  wished  to  retain, 
as  they  were  excellent  hands,  and  he  was  expecting  in  a  short  time  to 
recommence  the  work  ;  and  fearing  that  if  they  were  once  dispersed  it 
would  be  extremely  difficult  to  procure  others,  agreed  with  some  of 
them  to  continue  their  wages,  and  with  all  of  them  to  pay  their  board. 
That  the  following  named  persons  accordingly  did  remain,  and  were 
boarded  at  his  expense,  viz:  Newton  Silsbee,  Israel  Smith,  Samuel 
Sanders,  John  Black,  Samuel  Black,  Smith  Lane,  John  Sheppard, 
John  Google,  Francis  Hiteman,  George  Fritz,  Wyatt  Saunder*,  John 
Reed,  Samuel  Little,  and  James  McRay,  and  that  their  board,  at  that 
time,  cost  said  Sayre,  for  each  of  them,  one  dollar  and  twenty-five 
cents  per  week.  At  the  time  the  work  was  suspended  as  aforesaid, 
said  &iyre  had  four  yoke  of  oxen,  which  he  used  for  hauling  stone 
fi-om  the  stone  yard,  adjoining  the  work,  on  to  the  abutments  ;  and  as 
said  Sayre  had  previously  contracted  with  other  persons  to  deliver  the 
stone  from  the  quarry  at  the  yard,  he  had  no  employment  for  his  oxen, 
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and  they  were  idle  during  the  Buspension  of  the  work,  which  was,  as 
stated  before,  at  least  forty  days.  That  said  Sayre  was  unemployed 
during  the  suspension  of  said  work  ;  and  although  this  deponent  is 
not  particularly  acquainted  with  the  wages  which  a  good  mason  and 
builder  should  receive,  yet  he  would  suppose  that  the  charge  which 
Colonel .  Sayre  has  made,  of  two  dollars  and  fifty  cents  a  day,  is  rea- 
sonable. That  the  men  whose  names  are  mentioned  above  were  per- 
sons, the  most  of  whom  came  to  Richmond  with  said  Sayre,  when  he 
took  the  contract  on  said  bridge.  And  when  General  Milroy  was 
superseded  by  Captain  C.  A.  Ogden,  the  present  superintendent,  and 
the  contract  given  up,  the  hands  dispersea,  and  not  one  of  the  above- 
mentioned  persons  now  reside  in  this  vicinity,  and  the  residence  of 
nearly  all  of  them  is  not  known  to  this  deponent.  He  therefore 
judges  it  would  be  extremely  difficult  to  procure  their  testimony. 
Ana  further  saith  not. 

ALEXANDER  STOKES. 


State  of  Indiana,  Wayne  county,  88  : 

I,  James  W.  Borden,  a  notary  public,  dwelling  in  the  borough  of 
Richmond,  county  of  Wayne,  and  State  of  Indiana,  duly  appomted 
and  qualified,  and  by  the  laws  of  said  State  authorized  to  adjninister 
oaths  and  affirmations,  and  take  and  receive  depositions,  &c.,  do  here- 
by certify  that  the  above  named  Alexander  Stokes,  after  being  by  me 
duly  affirmed,  saith  that  the  above  deposition,  to  which  he  hath  sub- 
scribed his  name,  is  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  notorial 
r  -,  seal  of  office,  to  serve  and  avail  as  occasion  shall  or  may  re- 
L^-  ^-J    quire,  this  the  16th  day  of  February,  A.  D.  1838. 

JAMES  W.  BORDEN,  N.  P. 


Benoni  Newby,  of  the  borough  of  Richmond,  county  of  Wayne,  and 
State  of  Indiana,  of  lawful  age,  and  being  first  duly  affirmed,  deposes 
and  says :  That  he  was  employed  in  hauling  stone  and  other  mate- 
rials for  the  bridge  over  the  east  branch  of  the  White  Water  river,  on 
the  eastern  division  of  the  Cumberland  road,  in  Indiana,  which  was 
then  under  the  superintendence  of  General  John  Milroy,  from  its  com- 
mencement to  its  completion  ;  and  that  this  deponent  distinctly  recol- 
lects that  Colonel  Sayre  was  ordered  by  General  Milroy  to  suspend  the 
work  sometime  in  May,  1834,  (he.  General  Milroy,  supposing,  though 
not  certain,  that  the  bridge,  and,  consequently,  the  abutments,  would 
be  raised  to  save  the  expense  of  cutting  down  the  hills  on  either  side 
of  the  river,  thereby  saving  to  the  United  States  several  thousand  dol- 
lars,) in  order  to  save  as  much  expense  as  possible  in  taking  down  the 
walls,  to  remove  the  timbers,  (commonly  called  skewbacks,)  which 
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were  already  placed  in  the  walls,  to  receive  the  thrust  and  footing  of 
the  arch  timbers,  which  would,  of  necessity,  have  to  be  raised  as  much 
higher  as  the  walls  were  raised.  At  which  time,  as  I  understood, 
General  Milroy  wrote  to  the  War  Department  at  Washington,  and  in 
about  three  weeks  orders  came  to  raise  the  abutments  higher,  when  a 
new  contract  was  entered  into  between  General  Milroy  and  Colonel 
Sayre  for  raising  the  abutments  about  eight  feet  higher,  which  con- 
tract was  sent  to  the  War  Department  for  approval,  and  returned  to 
General  Milroy  at  Greenfield,  Indiana,  with  orders  to  proceed  with 
the  work  ;  after  which  Colonel  Sayre  received  orders  to  go  on  with  the 
work,  which  was  at  least  six  weeks  from  the  time  the  work  was  sus- 
pended. Said  Newby  also  distinctly  recollects  that  the  abutments 
were  nearly  ready  to  receive  the  superstructure,  and  all  the  materials 
were  contracted  for  to  be  delivered  by  Abner  Hunt  and  Andrew  Fer- 
guson, and  were  nearly  all  delivered,  to  finish  up  the  first  contract, 
and  in  consequence  of  this,  the  said  Sayre  was  iale  himself,  and  his 
teams,  during  the  time  of  the  suspension  as  above  stated ;  and  also 
that  the  said  Newby  heard  said  Sayre  make  an  offer  to  some  of  the 
masons  and  laborers  to  pay  them  a  certain  price  and  board  them — the 
amount  I  do  not  recollect — rather  than  have  them  leave,  as  he  expected 
to  recommence  as  soon  as  returns  could  be  received  from  Washington. 
The  names  of  the  men  I  cannot  recollect,  except  the  following,  viz : 
Newton  Silsbee,  Israel  Smith,  Samuel  Sanders,  John  Black,  Samuel 
Black,  Smith  Lane,  John  Sheppard,  John  Google,  Francis  Hiteman, 
George  Fritz,  Wyatt  Sanders,  and  two  or  three  others  that  I  cannot 
recollect.  Some  of  these  men  were  sometimes  at  work  about  in  places 
for  themselves,  but  were  to  have  their  board  free  until  the  work  recom- 
menced, and  were  actually  boarded  by  said  Sayre  at  his  own  expense. 
Said  Newby  also  states  that  the  common  price  of  boarding  was  from 
one  dollar  and  fifty  to  one  dollar  and  seventy-five  cents  per  week  ;  and 
that  it  was  worth  two  dollars  per  week  to  keep  each  yoke  of  oxen,  as 
he  was  in  the  habit  of  keeping  oxen  for  some  oi  the  contractors  at  that 
time,  and  that  he  could  not  afford  to  do  it  at  a  less  price,  as  feed  was 
Scarce  and  difficult  to  procure  that  season.  And  the  said  Newby 
farther  states,  that  he  believes  two  dollars  and  fifty  cents  per  day,  the 
amount  charged  by  said  Sayre  for  his  lost  time,  is  a  reasonable  charge; 
And  further  saith  not. 

BENONI  NEWBY. 


State  of  Indiana,  Wayne  county ,  sa: 

I,  James  W.  Borden,  a  notary  public,  dwelling  in  the  borough  of 
Bichmond,  county  of  Wayne,  and  State  of  Indiana,  duly  appointed 
and  qualified,  and  by  the  laws  of  said  State  authorized,  to  administer 
oaths  and  affirmations,  and  take  and  receive  depositions,  &c.,  do  here- 
by certify  that  the  abovenamed  Benoni  Newby,  after  being  by  me 
duly  affirmed,  saith  that  the  above  deposition,  to  which  he  has  sub- 
scribed his  name,  is  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 
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In  testimony  whereof,  I  have  hereunto  set  my  hand  and  notarial  seal 
Ft  o  1  ^^  office,  to  serve  and  avail  as  occasion  may  require,  this  the 
l-^-  ®- J     16th  day  of  February,  A.  D.  1838. 

JAMES  W.  BORDEN,  N.  P. 


Abner  Hunt,  of  the  borough  of  Richmond,  county  of  Wayne,  and 
State  of  Indiana,  of  lawftil  age,  being  first  didy  affirmed,  deposes  and 
says:  That  he  was  a  contractor  on  the  east  division  of  the  Cumberland 
road,  in  the  State  of  Indiana,  and  was  one  of  the  contractors  named  in 
the  contract  of  Robert  Hill,  Benjamin  Hill,  William  Owens,  William 
Thistlethwait,  and  Abner  Hunt,  for  the  grading  of  that  part  of  the 
Cumberland  road  connected  by  the  bridge  over  the  east  branch  of 
White  Water  ;  and  I  was  also  bound  to  Colonel  Sayre  to  deliver  the 
stone  for  the  abutments  of  the  aforesaid  bridge,  to  the  amount  of  1,000 
perches,  and  that  Andrew  Ferguson  was  bound  to  furnish  the  balance 
of  the  stone  to  complete  the  first  contract ;  and  I  also  distinctly  recol- 
lect that  at  the  time  the  work  was  suspended  by  General  Milroy,  it 
was  nearly  ready  to  receive  the  superstructure,  and  that  there  was  a 
sufficient  quantity  of  stone  delivered  nearly  to  complete  the  first 
contract  at  the  time  of  its  suspension  ;  and  in  consequence  of  this,  the 
said  Sayre  and  his  teams  were  idle  during  the  time,  which  was  from 
some  time  in  the  latter  part  of  May  until  about  the  first  of  July,  1834. 
And  the  said  Hunt  distinctly  recollects  that  the  said  Sayre  employed 
on  the  said  abutments  an  average  of  thirty  hands,  and  that  when  the 
work  was  suspended,  had  agreed  to  board  the  hands  that  would  stay 
and  be  ready  to  commence  as  soon  as  he  should  receive  orders  from  the 
suprintendent ;  during  which  suspension  he  boarded  at  his  own  ex- 

Sense,  as  they,  the  following  persons,  stated  to  me,  to  wit:  Israel 
mith,  Newton  Silsbee,  John  Black,  Samuel  Black,  Smith  Lane,  John 
Sheppard,  John  Coogle,  Francis  Hiteman,  John  Reed,  James  McRay, 
George  Fritz,  Wyatt  Sanders,  Harmon  Fisher,  Samuel  Sanders,  and 
Samuel  Little ;  the  balance  of  the  hands  generally  had  families  and 
returned  home.  Said  Hunt  also  states  niat  the  common  price  of 
boarding  at  that  time  was  from  one  dollar  fifty  to  one  dollar  seventy- 
five  (cents)  per  week  ;  and  that  it  was  worth  two  dollars  per  week  to 
keep  each  yoke  of  oxen,  as  the  said  Hunt  had  oxen  of  his  own,  and 
also  kept  those  belonging  to  other  contractors  at  that  time  ;  and  that 
he  could  not  afibrd  to  do  it  at  less  price,  as  feed  was  scarce  and  diffi- 
cult to  be  procured  that  season. 

Said  Hunt  further  states  that  the  said  Sayre  called  on  him  and  the 
company  above  named  for  grading  said  road,  to  fill  up  in  rear  of  the 
abutments  as  fast  as  the  walls  were  raised,  which  we  supposed  we  were 
not  bound  to  do,  only  as  it  suited  our  convenience ;  but  eventually 
General  Milroy  came  and  ordered  us  positively  to  do  so,  stating  to  us 
that  he  was  bound  to  have  the  walls  embanked  with  earth  in  the  rear 
as  fast  as  the  walls  were  raised,  and  that  we,  the  said  company,  were 
bound  to  follow  his  instructions  in  the  manner  in  which  the  embank- 
ment should  be  made ;  and  we  accordingly  commenced  the  above  re- 
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Joirement,  when  about  that  time  Captain  C.  A.  Ogden  arrived,  which, 
think,  was  some  time  in  July,  1834,  when  he.  Captain  Ogden,  or- 
dered that  the  walls  should  be  completed  without  filling  with  earth  in 
the  rear,  in  order  that  the  walls  should  become  as  dry  as  possible  be- 
fore the  earth  was  placed  against  them.  Said  Hunt  further  states  that 
neither  of  the  abutments  were  filled  in  the  rear  until  after  the  super- 
structure was  placed  upon  the  abutments.  Said  Hunt  further  states 
that  he  is  in  the  habit  of  building  and  handling  stone,  and  that  he 
would  make  a  difference  of  one  dollar  per  perch  more  at  the  above 
named  abutments,  than  if  it  had  been  filled  in  the  rear  as  fast  as  the 
walls  were  raised.  Said  Hunt  further  states  that  Israel  Smith,  the 
foreman  of  the  work,  told  him  that  he.  Smith,  was  paid  for  the  time 
of  the  suspension  of  the  work,  or  he  would  not  have  staid;  and  that, 
on  account  of  not  earning  anything  for  said  Sayre  during  the  time  the 
work  was  suspended,  he  made  a  small  deduction,  and  that  said  Sayre 
paid  him  one  dollar  fifty  per  day,  and  boarded  him  at  the  same  time ; 
and  the  said  Hunt  further  states  that  he  believes  two  dollars  and  fifty 
cents  per  day,  the  amount  charged  by  said  Sayre  for  his  lost  time,  is 
a  reasonable  charge.     And  further  saith  not. 

ABNER  HUNT. 


State  op  Indiana,  Wayne  county y  88. 

I,  James  W.  Borden,  a  notary  public,  dwelling  in  the  borough  of 
Bichmond,  county  of  Wayne,  and  State  of  Indiana,  duly  appointed 
and  qualified,  and  by  the  laws  of  this  State  authorized,  to  administer 
oaths  and  affirmations,  and  take  and  receive  depositions,  &c.,  do  here- 
by certify  that  the  above  named  Abner  Hunt,  after  being  duly  affirmed 
by  me,  saith  that  the  above  deposition,  to  which  he  has  subscribed  his 
name,  is  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  notarial 
r  1  seal  of  office,  to  serve  and  avail  as  occasion  shall  or  may  re- 
^^•^•J  quire,  this  the  16th  day  of  February,  A.  D.  1838. 

JAMES  W.  BORDEN, 

Notary  PtMic. 


I. 

Extract  of  a  letter  of  Oeneral  John  Milroy  to  Hon,  Eli8ha  Whittlesey ^ 
chairman  of  the  Committee  of  Claims^  dated  Oreenfiddy  Indiana^ 
February  23,  1838. 

Captain  Ogden  superseded  me  some  time  near  the  latter  end  of 
July,  1834. 

There  was  a  contract  made  with  Robert  Hill  and  others  for  exca- 
rating  the  hills  on  each  side  of  the  bridge.  Said  Hill  &  Co.  were  to 
fill  in  the  abutments  as  they  were  raised,  by  which  means  the  abut- 
ments could  be  raised  at  a  much  less  expense  than  if  not  filled  in. 
The  company  did  neglect  for  a  time  to  make  the  fill  required,  and  on 
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being  informed  of  the  same  went  to  Hichmond  for  the  purpose  of 
seeing  them,  after  which  they  commenced  the  fill.  I  will  further 
state,  that  such  was  the  size  of  the  stones  to  be  employed,  the  manner 
of  dressing  them,  and  the  extreme  small  quantity  of  mortar  to  be 
used  in  said  work  agreeable  to  contract  and  actually  complied  ^th, 
that  filling  in  or  backing  up  the  abutments  and  walls  with  earth 
could  not  in  any  degree  affect  the  work  as  to  durability  or  otherwise, 
and  absolutely  advantageous  to  the  workmen. 

I  would  suppose  the  time  he  was  forced  to  suspend  work  on  account 
of  the  second  contract  may  have  been  five  or  six  weeks.  After  enter- 
ing into  the  second  contract  he  expressed  a  desire  to  go  to  work  the 
next  day,  which  I  would  not  allow  of  until  such  time  as  it  would  be 
known  whether  the  contract  would  be  approved  of  or  not,  at  which 
Mr.  Sayre  complained  very  much;  said  his  hands  would  be  all  let 
idle,  which  I  presume  was  the  case ;  he  had  several  teams  of  oxen, 
&c.  I  further  know  that  it  was  a  difScult  matter  to  get  hands  to 
work  at  that  place,  on  account  of  sickness,  particularly  cholera,  I 
presume  if  he  had  dispersed  his  hands,  it  would  have  been  difficult  to 
nave  collected  enough  to  have  proceeded  with  his  work  without  much 
loss  of  time. 

You  also  ask  if  Mr.  Sayre  had  no  other  work  for  his  hands  and 
teams  from  the  time  he  made  the  new  contract  until  he  commenced, 
or  did  they  disperse  to  their  homes? 

These  are  things  I  do  not  know.  I  know  of  no  other  work  he  had 
for  them,  and  many  of  his  hands  were  transient,  and  if  dispersed  would 
not  return  again.  I  do  not  recollect  that  any  agreement  was  made 
for  payment  for  suspension  of  the  work,  or  the  hands  let  idle.  He 
did  complain  of  the  damage  it  would  be  to  him,  but  no  particular 
agreement  was  made.  I  always  considered  the  United  States  bound 
by  all  means  to  make  good  to  contractors  any  loss  by  delays  or  changes 
made  in  the  work ;  but  changes  of  superintendents  or  managers  changes 
the  character  of  things  so  that  justice  cannot  at  all  times  be  done. 

Captain  Ogden  ordered  the  wooden  skewbacks  to  be  dispensed  with, 
and  stone  prepared  to  supply  their  place,  at  considerable  expense  to 
the  contractor,  but  greatly  improving  the  work,  both  in  appearance 
and  durability. 


K. 

Letter  of  General  John  MUroy  to  Benjamin  Sayre, 

Greenfield,  January  31,  1836. 

Sib  :  You  wish  me  to  state  distinctly  what  was  the  understanding 
more  than  that  contained  or  expressed  in  the  article  of  contract,  and 
how  far  any  verbal  contract  was  considered  binding. 

It  has  ever  been  an  invariable  rule  with  me,  as  superintendent  of 
the  Cumberland  road  in  Indiana,  in  any  verbal  agreement  with  con- 
tractors, strictly  to  adhere  and  comply  with  and  observe  the  fulfilment 
Qf  any  such  verbal  contract  or  agreement  the  same  as  if  written. 
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t  was  distinctly  understood  at  the  time  of  entering  into  ar  tides 
h  you  for  the  construction  of  the  abutments  of  the  bridge  at  the 
t  branch  of  White  Water,  section  sixty-seven,  eastern  division  of 
Cumberland  road,  that  I  was  to  cause  the  grading  contractors  to 
up  the  earth  in  the  rear  of  the  abutments  as  the  work  progressed, 
ks  to  enable  you  to  build  the  same  at  a  much  less  expense  than  you 
Id  do  if  such  fill  were  not  made,  and  did  call  on  the  grading  con- 
jtors  to  fulfil  that  part  of  their  contract  with  them,  as  well  as  with 
,  which  they  had,  in  consequence  of  said  call,  commenced  previous 
ay  being  superseded  by  Captain  Ogden  in  the  superintendency,  <fec. 
"rom  the  very  large  blocks,  and  the  size  of  the  stones  generally 
>loyed  in  that  structure,  which  was  expressed  in  the  contract,  and 
lally  used  in  said  abutments,  with  the  manner  of  dressing  *  *  , 
b  the  small  qimntity  of  mortar  used  it  was  then  *  *  ,  (and 
ill  believe,)  that  the  filling  in  the  rear  of  the  abutments  could  not 
my  sensible  degree  afiect  the  durability  of  the  structure.  And  had 
your  first  contract  been  changed,  (which  was  done  at  my  sugges- 
L  and  request,)  and  much  time  lost,  you  could  have  completed  your 
bract  witnin  the  time  specified.  And  further,  after  the  first  altera- 
1,  and  previous  to  the  arrival  of  Captain  Ogden,  your  progress  with 
work  was  such  as  led  to  the  belief  th^t  you  would  have  been  able 
lave  completed  your  second  contract  agreeable  to  the  stipulations, 
not  Captain  Ogden  ordered  other  alterations  to  be  made  in  the  work ; 
though  the  alterations  ordered  by  Captain  Ogden  were  of  a  judi- 
L8  kind,  and  much  improved  the  beauty  and  durability  of  the  work, 
1  have  been  the  consequences,  that  you  have  suffered  much  loss  in 
1  change;  you  have  not  been  compensated  in  your  labor,  which 
seable  to  justice  you  ought  to  be,  as  the  work  is  executed  in  a  man- 
and  style  inferior  to  none  of  the  kind  for  beauty  and  durability, 
.  neatness  of  work  generally. 

SThAt  amount  of  loss  you  have  sustained  from  the  sundry  changes,. 
.  in  not  having  the  abutments  filled  in  the  rear  with  earth  as  per- 
eement,  I  am  not  able  to  state ;  but  from  the  statement  you  have 
ibited,  your  charges  seem  to  be  reasonable. 

'.  presume  that  should  the  department  not  feel  authorized  to  grant. 
I  relief,  that  the  justice  of  Congress  will  do  you  that  justice  that 
y  not  be  in  the  power  of  the  Engineer  Department  to  render. 
i/JTith  much  esteem,  your  obedient  servant, 

JOHN  MILROY. 
C!olonel  Bbnjamin  Saybe. 


L. 
Statement  by  Hon.  D.  P.  EcUoway. 

Section  sixty-seven  of  the  Cumberland  road,  east  of  Indianapolis^ 
iluded  the  bridge  at  Richmond,  my  place  of  residence. 
Colonel  Ben.  Say  re  was  contractor  for  building  the  abutments  of 
i  said  bridge  over  White  Water  river.     I  was  frequently  present 
H.  Rep.  43 3 
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during  the  progress  of  the  work.  The  contractor  prosecuted  it  witli 
energy  until  the  breaking  out  of  the  cholera  in  Bichmondy  wUch  fint 
occurred  among  the  workmen  on  the  road.  The  cholera  prevailed  to 
such  an  extent  that  the  citizens  generally  were  unable  to  oontiinR 
their  regular  business.  About  ten  or  fifteen  rods  below  the  s^  of 
the  bridge,  there  is  a  mill-dam,  causing  the  water  to  back  up  fte 
stream  about  the  same  distance  above  the  bridge,  perhaps  foraier, 
making  the  water  from  four  to  five  feet  deep  just  below  the  dam,  and 
about  thirty  rods  above  the  bridge  the  stream  is  easily  forded. 

I  heard  nrequent  complaints  by  the  contractor  at  the  delay  and  ia- 
convenience  he  was  subject  to,  from  the  fact  that  the  fill  was  not  loade 
as  fast  as  the  stone  was  laid  up,  requiring  him  to  bring  the  stone  in  a 
boat  and  hoist  the  stone  to  the  walls  by  cranes,  the  expense  of  erect- 
ing which,  and  the  building  of  the  boat,  must  have  been  from  three 
to  four  hundred  dollars.  Had  the  fill  been  made  simultaneously  with 
the  abutments,  the  stone  might  have  been  handed  on  wagons  to  the 
abutments. 

From  frequent  conversations  with  Mr.  Sayre,  I  learned  that  he  ex- 
pected additional  compensation  for  the  manner  in  which  he  was  com- 
pelled to  prosecute  the  work.  He  was  an  energetic,  industrious  mui, 
and  a  good  practical  workman.  The  general  belief  in  the  community 
was,  that  Colonel  Sayre  lost  money  by  the  contract,  not  from  any  de- 
linquency on  his  part,  but  from  the  neglect  of  the  contractors  to  make 
the  fill  in  time. 

I  have  read  the  petition  of  Colonel  Sayre,  presented  to  the  House 
of  Representatives,  and  find  the  character  of  the  ground  and  wori^ 
correctly  described. 


34th  Congrhss,  >   HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.     \  }    No.  44. 


WILLIAM  G.  RIDGELY  AND  HODGES  AND  LANSDALE,  OR 

THEIR  LEGAL  REPRESENTATIVES. 

[To  accompany  bill  No.  8.  378.] 


Januaby  9,  185T. 


Mr.  Taylor,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  ClatmSy  to  whom,  was  re/erred  Senate  btU  No.  278, 
for  the  relief  of  William  O.  Ridgdy  and  Hodges  and  Lansdale,  or 
their  legal  representaiiveSj'with  the  papers  accompanying,  have  had 
the  same  under  consideration,  and  now  report : 

The  petitioners,  for  whose  relief  the  bill  in  question  was  framed, 
state  that  large  quantities  of  tobacco  belonging  to  them,  and  which 
were  stored  in  the  public  warehouses  at  Nottingham,  Benedict, 
Magruder's  Ferry,  Hunting  Creek,  and  Lower  Marlborough,  were 
carried  away  or  destroyed  by  the  British  forces  during  their  invasion 
of  Maryland,  in  the  war  of  1812,  '4n  consequence  of  the  military 
oecupation  by  the  American  troops  of  the  waters  of  the  Patuxent, 
and  in  consequence  of  the  use  by  the  American  troops  of  the  tobacco 
and  the  warehouses  as  means  of  military  defence  and  for  attack  on 
the  British  forces." 

Your  committee  find  no  evidence  among  the  papers  before  them  as 
to  the  destruction  of  any  tobacco  at  Hunting  Creek  and  Lower  Marl- 
borough ;  but  there  are  depositions  among  the  papers  submitted  in 
these  cases,  or  in  the  case  of  Christopher  Neale,  to  which  reference  is 
made  in  the  petition  of  William  G.  Eidgely,  that  tobacco  was 
destroyed  in  1814  at  Cedar  Point,  Tracey's  Landing,  Nottingham, 
Benedict,  and  Magruder's  Ferry.  The  depositions  are  very  vague 
and  indefinite  as  to  the  time  when  the  occurrences  spoken  of  in  them 
happened,  and  as  to  the  circumstances  connected  with  those  occur- 
rences, which  it  would  have  been  material  to  show  before  any  liability 
for  the  tobacco  destroyed  could,  in  the  opinion  of  your  committee, 
attach  to  the  government  of  the  United  States.  These  depositions 
may  not  all  relate  to  the  places  where  the  petitioners  say  their  tobacco 
was  destroyed  ;  but  as  that  is  possible,  and  it  is  quite  probable  that 
they  do  apply  to  the  cases  of  other  claimants,  your  committee  will 
Btate  its  substance  at  this  time,  in  order  to  avoid  the  necessity  of  re- 
peating any  of  them  in  other  reports. 
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First,  As  to  tobacco  destroyed  at  the  warehouse  at  Cedar  Point. 

The  only  evidence  in  relation  to  this  is  that  furnished  by  a  copy 
of  a  letter  from  the  Hon.  D.  Jenifer,  dated  February  27,  1832,  filed 
with  the  papers  of  Messrs.  Hodges  and  Lansdale.  In  that  letter  Mr. 
Jenifer  states  that  **  in  the  summer  of  1814  some  schooners  of  the 
enemy  were  anchored  off  the  warehouse;  that  same  of  the  crews  landed 
and  were  in  the  act  of  taking  away  some  of  the  tobacco,  when  General 
Stewart^  the  commander  of  the  troops  in  the  vicinity ,  ordered  them  down, 
and  commenced  an  attack  with  artillery  upon  the  enemy  at  the  ware- 
house ;  that  after  firing  several  shots  from  the  cannon,  &c.,  the 
warehouse  was  set  fire  to  by  the  enemy  and  leveled  to  the  ground, 
with  all  the  tobacco  then  in  the  house,"  &c. 

Second,  As  to  tobacco  destroyed  at  the  warehouse  at  Tracey's  Land- 
ing. 

It  is  stated  that  Commodore  Barney  put  munitions  of  war  in  it,  in 
the  spring  of  1814,  to  lighten  his  vessels,  and  that  some  were  left  in, 
probably,  at  the  time  it  was  destroyed.  Patrick  Henry  O'Reilly  tes- 
tified, as  appears  from  the  report  in  the  case  of  Matilda  Drury,  (29th 
Congress,  Ist  session,  report  No.  132,  H.  of  R.)  *'  that  the  removal 
of  the  tobacco  out  of  the  wareliouse  to  a  place  of  certain  safety  was 
suggested  and  discussed  among  the  neighbors ;  that  propositions 
were  made  to  remove  what  belonged  to  them  ;  and  that  some  did  re- 
move theirs  ;  but  that  by  far  the  greater  part  was  left.''  In  October, 
1814,  the  enemy,  under  Admiral  Warren,  appeared  at  Town  Point. 
The  militia  were  ordered  there  to  prevent  the  enemy's  landing  ;  and 
they  took  tobacco  to  make  breastworks,  '*  barricades,  and  fortifica- 
tions." They  were  then  driven  off*,  and  the  enemy  destroyed  the 
warehouse  and  the  tobacco. 

Third.  As  to  tobacco  carried  away  from  the  warehouse  at  Notting- 
ham. 

Commodore  Barney,  by  letter  dated  on  the  8th  of  June,  1814,  re- 
quested that  troops  should  be  stationed  there.  The  United  States 
flotilla  was  then  at  anchor  at  Nottingham.  The  warehouses  were  not 
destroyed  until  long  afterwards.  When  the  enemy  approached  in 
their  barges  to  attack  the  place,  the  officer  in  command  says  he 
ordered  the  militia  to  take  the  tobacco  out  of  the  warehouse  and  use 
it  as  a  breastwork.  From  behind  this  tobacco  thev  fired  on  the 
enemy,  but  were  at  last  driven  away.  The  enemy  then  took  possession 
of  the  tobacco  and  carried  it  off". 

Fourth,     As  to  tobacco  carried  away    or  destroyed  at  Benedict. 

It  is  stated  that  a  body  of  United  States  troops  were  stationed  at 
Benedict,  in  1812,  and  tliat  troops  were,  at  various  times,  from  early 
in  the  spring  of  1814  up  to  a  few  days  before  the  landing  of  the 
British  at  Benedict,  stationed  at  various  f)laces  on  the  Patnxent. 
One  witness,  Austin  Cusick,  said  that  in  June,  1814,  several  hundred 
hogsheads  of  tobacco  were  in  the  warehouse  at  Benedict,  and  that 
with  a  view  to  the  profvction  of  the  property  in  tliat  village.  Captain 
Carberrv's  company  of  the  United  States  army  was  ordered  there; 
that  as  a  means  oi*  defence,  and  to  give  shelter  to  the  men  when  the 
enemy  opened  their  fire,  Captain  Carberry  orderel  his  men  to  roll 
out  the  tobacco  then  in   h  ^varehouse,  with  a  view  to  erecting  batteries; 
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that  a  well-constructed  fortification  was  made  and  was  used  as  such  by 
the  regulars  ;  and  that  when  the  enemy  reached  Benedict  (whether  it 
was  abandoned  by  our  troops,  or  was  taken  after  a  contest,  is  not 
stated)  and  discovered  the  uses  to  which  the  tobacco  had  been  put, 
they  rolled  a  part  of  it  in  the  river  to  prevent  its  being  so  used  again, 
and  carried  a  large  portion  of  it  off.  Another  witness  states  that  he 
repeatedly  saw  the  British  forces  take  tobacco  from  that  warehouse 
on  b^^rd  of  their  boats  ;  that  he  saw  them  burning  and  otherwise 
destroying  tobacco  in  the  town  of  Benedict ;  and  that  when  they  left 
Benedict  not  more  than  thirty  hogsheads  of  tobacco  remained  in  or 
about  the  warehouse. 

It  is  unnecessary  here  to  mention  the  circumstances  attendant  on 
the  loss  of  tobacco  at  Magruder's  Ferry,  as  they  are  detailed  in  the  re- 
port heretofore  made  in  the  case  of  Rinaldo  Johnson  and  Ann  E. 
Johnson. 

The  slightest  examination  of  the  circumstances  just  referred  to,  con- 
nected with  the  loss  of  tobacco  in  the  war  of  181 2,  makes  it  certain  that 
the  places  where  the  losses  occurred  were  not  occupied  by  the  United 
States  as  military  positions,  or  with  a  view  to  the  general  defence  of 
the  country.  The  property  at  the  different  points  was  considered  in- 
secure because  of  the  depredations  of  the  enemy,  who  did  not  respect 
private  property,  but  wasted  and  destroyed  it,  or  carried  it  off,  wherever 
it  was  found  by  them  without  sufficient  protection ;  and  it  was 
for  the  purpose  of  affording  the  protection  required  that  the  United 
States  troops,  or  the  militia  in  the  service  of  the  United  States,  were 
employed.  The  fact  that  they  were  employed  did  not  in  any  way 
provoke  the  destruction  or  carrying  off  of  the  property  actually  lost ; 
and  it  is  abundantly  evident  that  but  for  their  employment  much 
more  property  would  have  been  destroyed. 

The  evidence  gotten  together  is  of  a  very  extraordinary  character. 
Its  sole  scope  and  design  is  to  produce  the  impression  that  if  no 
military  efforts  had  been  made  in  the  section  of  country  where  this 
property  was  situated,  the  property  would  have  been  preserved  to  the 
owners.  And  this  impression  is  attempted  to  be  produced,  by  making 
the  opinions  expressed  by  the  witnesses  evidence  to  establish  it,  when 
the  facts  which  they  disclose,  taken  separately  and  disconnected 
from  their  own  volunteered  judgments,  must  satisfy  every  man  who 
does  not  wish  to  be  deceived,  that  all  the  various  expeditions  of  the 
enemy  which  resulted  in  the  loss  or  destruction  of  the  property  claimed 
for,  were  set  on  foot  for  the  express  purpose  of  capturing  or  de8tr9ying^ 
it ;  that  the  presence  of  the  militia  or  of  the  regular  troops  did  not  in 
any  way  induce  attacks  upon  property;  but  that,  on  the  contrary,  the 
fact  that  they  were  present  at  any  particular  point  was  the  only  thing 
that  could  give  any  prospect  whatever  for  its  being  left  in  security. 
That  is  shown,  in  so  many  words,  as  to  the  property  lost  at  Cedar  Point. 
There  the  enemy  was  in  possession  of  the  place,  and  were  engaged  in 
carrying  off  the  tobacco  when  they  were  attacked  by  the  American, 
forces  ;  and  the  tobacco  was  destroyed,  not  because  the  Acierican 
forces  occupied  the  warehouse,  but  because  they  made  an  attempt  to 
rescue  the  property  after  it  had  been  captured  by  the  enemy,  attacked 
the  British  who  were  in  possession  of  it,  and  hindered  them  from  cat- 
Tjiug  it  off  whilst  in  the  act  of  doing  BO. 
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There  is  a  great  parade  made  of  the  assertion  of  witnesses  that  at 
Tracey's  Landing,  at  Nottingham,  and  at  Benedict,  tobacco  was  taken 
from  the  warehouses  by  the  order  of  the  ofScers  in  command,  and 
made  use  of  in  making  breastworks,  &c.,  for  the  protection  of  the 
militia  and  soldiers  from  the  fire  of  the  enemy  when  they  attacked 
the  respective  places.  If  this  were  true,  and  the  places  had  been 
occupied  by  authority  of  an  agent  or  officer  of  the  United  States  as  a 
part  of  the  system  of  military  defence  of  the  country,  and  not  for  the 
purpose  of  protecting  the  private  property  collected  there  from  the 
destruction  with  which  it  was  threatened  by  the  enemy  whilst  unde- 
fended, that  fact  would  give  rise  to  no  right  of  any  kind  as  against 
the  United  States.  Officers  in  military  command  must  make  use  of 
military  means  in  the  operations  of  war.  If  they  are  in  command  of 
a  post  that  is  exposed  to  attack,  and  breastworks  or  other  means  of 
defence  are  required  to  make  the  post  tenable,  they  must  employ  the 
troops  under  their  command  to  throw  up  entrenchments  or  field-works. 
The  mattock  and  spade  must  be  put  in  requisition  where  there  is 
earthy  matter  enough  to  be  moved  and  made  use  of  to  give  the  proper 
shelter.  Valuable  merchandise  is  not  one  of  the  materials  of  war  to 
be  employed  in  a  country  where  there  is  earth  to  be  trenched  or  to  be 
thrown  up  into  embankments. 

An  officer  is  no  more  authorized  to  take  hogsheads  of  tobacco  than 
he  would  be  bales  of  any  other  kinds  of  merchandise  to  construct  the 
fortifications  he  may  think  advantageous  to  him ;  and  if  he  should 
venture  to  do  so,  he  would  be  responsible  to  the  owners  of  the  property 
for  any  damage  done  to  it  in  consequence  of  its  being  put  to  such 
use,  or  for  its  entire  value  if  it  should  be  lost  or  destroyed.  If  to- 
bacco was  taken  in  the  manner  and  for  the  purposes  stated  in  the  de- 
positions of  the  witnesses  referred  to,  those  giving  the  orders  would 
have  been  responsible  personally,  and  should  have  been  compelled  to 
make  good  the  loss  which  their  orders  had  occasioned  by  a  civil  action. 
The  government  is  by  no  means  bound  for  all  the  acts  of  its  agents. 
Acts  of  so  •  extravagant  and  mischievous  a  character  as  those  spoken 
of  are  never  within  the  scope  of  their  powers,  and  they  who  do  such 
acts  must  be  alone  answerable  for  them.  But  this  is  not  all.  If  an 
officer  in  the  military  service  of  the  United  States  were  to  be  stationed 
at  a  point  where  field-works  of  any  kind  were  requisite  for  the  defence 
of  the  position,  and  he  were  to  fail  to  throw  them  up  in  the  ordinary 
way  immediately  on  his  taking  command,  and  afterwards  should 
be  driven  to  the  necessity  of  employing  any  of  the  property  he  was 
sent  to  protect  for  improvising  a  defence,  he  should  be  brought  before  a 
court-martial  for  misconduct  and  incapacity,  and  be  expelled  from  the 
service  with  disgrace. 

In  all  other  respects  the  claims  of  the  petitioners  stand  on  the  same 
ground  as  those  of  the  representatives  of  Binaldo  Johnson  and  Ann 
E.  Johnson,  as  presented  with  Senate  bill  No,  255  ;  and  as  for  the 
reasons  now  given,  and  those  assigned  in  the  report  heretofore  made 
upon  that  bill,  which  is  now  referred  to  and  made  a  part  of  this  report, 
your  committee  are  of  opinion  that  the  petitioners  have  no  claim  upon 
the  justice  or  liberality  of  the  government.  They  now  recommend 
that  the  bill  do  not  pass. 


WILLIAM    G.    RIDGELT    AND   OTHERS.  5 

Deposition  of  Austin  Gtmck. 

In  June,  1814,  when  the  naval  forces  of  Great  Britain  ascended  the 
^atuxent  river,  the  tobacco  warehouse  at  Benedict,  Charles  county, 
laryland,  contained  several  hundred  hogsheads  of  tobacco  belonging 
5  persons  in  the  neighborhood.  With  the  view  to  the  protection  of 
he  property  in  that  village,  Captain  Carbery's  company  of  the  United 
Itates  service  had  been  ordered  to  repair  to  that  place  for  the  purpose 
f  arresting  the  hostile  aggressions  of  the  enemy.  As  a  means  of 
efence,  and  to  give  shelter  to  the  men  when  the  enemy  opened  their 
funs,  Capt.  Carbery  ordered  his  men  to  roll  out  the  tobacco  then  in 
he  warehouse  with  the  view  of  erecting  batteries.  A  well-constructed 
brtification  was  made  and  was  used  as  such  by  the  regulars.  When 
he  enemy  reached  Benedict,  Capt.  Barry,  of  the  royal  navy,  discov- 
ering the  uses  for  which  the  tobacco  had  been  converted  by  our  forces, 
and  to  prevent  it  from  being  used  again  as  a  military  position,  had  it 
Tolled  into  the  river;  some  of  it  was  destroyed,  and  a  large  portion  of 
it  was  carried  away.  I  was  present  myself  and  beheld  the  erection  of 
the  batteries,  and  the  destruction  of  the  tobacco  was  in  consequence 
of  its  being  used  for  military  purposes. 


WooDviLLB,  Prince  Georgb's  County,  Maryland, 

November  24,  1849. 

Personally  appeared  before  me,  a  justice  of  the  peace  of  the  State 
of  Maryland  in  and  for  said  county,  Austin  Cusick,  and  makes  oath  on 
the  Holy  Evangely  of  Almighty  God  that  the  foregoing  statement  is 
true  and  correct,  to  the  best  of  his  knowledge  and  belief. 

Sworn  before 

JOS.  C.  THOMAS,  J.  P. 


Accurately  copied  by  myself  from  the  original,  on  file  in  the  House 
of  Representatives,  United  States,  in  the  case  of  Christopher  Neale, 
assignee  of  Plummer. 

WM.  D.  MERRICK. 


THE  PETITION  OF  WM.  G.  RIDGELY  OF  GEORGETOWN,    IN  THE  DISTRICT  OF 

COLUMBIA. 

To  the  Senate  and  Hovse  of  Representatives  of  the  United  States : 

The  undersigned  respectfully  represents,  that  he  claims  from  the 
United  States  indemnity  for  property  destroyed  during  the  late  war 
^ith  Great  Britain.  He  states  that  he  had  stored  in  the  public  ware- 
louse  at  Nottingham,  in  Pince  George's  county,  nineteen  hogsheads  of 
tobacco ;  in  Magruder's  warehouse,  in  the  same  county,  twelve  hogs- 
leads;  and  in  Benedict  warehouse,  in  Charles  county,  five  hogsheads — 
^1  of  which  were  totally  destroyed  or  carried  away  by  the  British, 
'ind  for  which  he  claims  compensation. 

Tour  petitioner  respectfully  takes  leave  to  refer  to  '^  the  memoT\a\ 
of  Christopher  Neale,  of  Alexandria^  assignee  of  Jerome  and  Gtetotd 
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Plummer,  late  merchants  of  Alexandria,"  (marked  A,  and  herewith 
annexed,)  and  to  the  several  documents  referred  to  in  that  memorial, 
as  establishing  beyond  doubt  the  facts  as  to  the  destroying  and  carry- 
ing away  by  the  enemy  of  the  tobacco  stowed  in  the  public  ware- 
houses at  Nottingham,  Magruder's,  and  at  Benedict,  in  the  State  of 
Maryland. 

And  your  petitioner  prays  such  relief  in  the  premises  as  to  your 
honorable  bodies  may  seem  just  and  proper. 

WM.  G.  RIDGELY. 


A. 

The  memorial  of  Christopher  Neale,  of  Alexandria,  assignee  of 
Jerome  and  Gerard  Plummer,  late  merchants  of  Alexandria : 

To  the  Senate  and  House  of  Representatives  of  the  United  States: 

Your  petitioner  respectfully  represents  that  he  claims,  as  assignee 
of  Jerome  and  Gerard  Plummer,  late  merchants  of  Alexandria,  in- 
demnity from  the  United  States  for  property  destroyed  during  the  late 
war  with  Great  Britain.  That  on  the  breaking  out  of  the  war,  the 
said  Plummers  were  extensively  engaged  in  purchasing  tobacco  in 
Maryland  ;  that  they  had  large  quantities  of  tobacco  in  store  in  the 
public  warehouse  at  Nottingham,  Prince  George's  county,  Maryland  ; 
Magruder's  warehouse,  in  same  county  ;  Tracey's  Landing,  in  Anne 
Arundel  county  ;  and  Benedict  warehouse,  in  Charles  county.'  That 
the  hogsheads  of  tobacco  which  were  in  the  Nottingham  warehouse 
were  removed  by  the  order  of  the  commanding  officer,  and  erected 
into  a  breastwork,  with  the  view  of  giving  protection  to  our  troops  ; 
that  the  village  was  in  imminent  danger  of  being  assailed  by  the 
enemy,  hence  the  necessity  for  the  del'ence  of  the  place ;  that  this 
necessity  was  so  obvious  that  nobody  pretended  to  deny  it ;  and 
the  commanding  officer  would  have  deserved  a  severe  rebuke  had 
he  abstained  from  using  the  tobacco  as  a  means  of  defence.  The 
exercise  of  this  power  in  the  present  instance  was  under  cir- 
cumstances of  no  ordinary  occurrence.  The  unexpected  advance 
of  the  British  troops  upon  the  villages  bordering  on  the  Pa- 
tuxent  river  in  1814  found  this  section  of  the  Union  wholly  un- 
protected. In  June,  1814,  when  the  enemy  ascended  the  Patuxent 
river,  within  twenty-eight  miles  of  Washington  city,  there  was  not  a 
breastwork,  nor  a  fortification  of  any  description — not  a  solitary  can- 
non planted  to  sound  an  alarm,  or  check  their  progress  to  the  capital 
of  this  Union.  What  was  to  be  done?  Under  these  trying  circum- 
stances the  commanding  officer  did  not  hesitate.  He  lost  no  time  in 
strengthening  his  position  hud  fortifying  himself  in  the  best  manner 
time  and  circumstances  would  allow.  If  the  necessity  exist,  then  that 
case  has  arrived,  in  which  the  government  may  take  private  property, 
or  endanger  its  safety,  for  the  public  defence.  The  government  did 
this.  They  did  it  through  their  officer,  and  the  result  was  a  loss  to 
said  Plummers.  Your  petitioner  prays  that,  as  the  case  of  George 
Armstrong  is  in  all  respects  the  same  with,  this,  so  far  as  the  tobacco 
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warehouses  at  Nottingham  and  .Magruder's  are  concerned,  the  said 
papers,  affidavits,  depositions,  letters,  and  statements,  &c.,  &c.,  be 
adopted  as  proofs  in  this  case.     It  is  well  established  by  the  deposi- 
tions herewith  filed  that  the  tobacco,  out  of  which  our  troops  con- 
structed a  fortification,  was  destroyed  and  carried  away  by  the  British 
in  consequence  of  its  being  used  as  a  breastwork.    (See  James  Baden's 
and  Major  Biscoe's  affidavits.)     It  must  be  recollected  by  all  who  are 
conversant   with   the  events  of  the  late  war,  that  during  the  year 
of   1814    Nottingham   was  little   else    than   a   garrisoned   village. 
Both  the  regular  army  and  militia  made  it  the  place  of  rendezvous. 
(See  Commodore  Barney's  letter  to  General  Bowie.     See  note  No.  1.) 
Your  memorialist  deems  it  proper  to  account  for  the  cause  tlie  ware- 
house at  Nottingham  was  not  burned,  together  with  a  house  adjoining 
thereto,  (the  armory,)  in  which  the  arms  of  the  militia  were  constantly 
kept.     Its  exemption  from  conflagration  was  owing  to  its  immediate 
proximity  to  the  village,  which  would  have  involved  the  entire  vil- 
lage in  flames  and  inevitable  destruction.     (See  Major  Biscoe's  state- 
ment.) 

In  relation  to  the  destruction  of  the  warehouse  at  Magruder's,  in 
Prince  George's  county,  Maryland,  the  foregoing  remarks  may  be 
considered  as  applicable  to  some  extent  in  explaining  the  views  upon 
which  the  claim  lor  indemnification  is  founded. 

The  fact  is  supported  by  unquestionable  testimony  that  the  ware- 
houses were  occupied  by  our  troops  as  a  shelter  and  protection.  The 
occupation  of  buildings  need  not  be  a  literal  occupation  even  for  a 
single  night.  If  in  the  presence  of  an  enemy,  it  amounted  to  the 
occupation  which  should  entitle  the  owner  of  the  property  to  full 
compensation.  This  position  must  be  conceded.  While  thus  occu- 
pied, if  it  is  destroyed,  so  that  occupancy  was  the  cause  of  its  destruc- 
tion, the  government  is  bound  to  grant  compensation.  The  in- 
dividual who  owned  the  property  suffered  from  a  new  character  in- 
duced upon  his  property  by  the  act  of  the  government.  The  peti- 
tioner will  further  state,  that  the  despatches  of  Admiral  Cockburn, 
in  giving  an  account  of  his  depredations  on  the  Patuxent  river,  says 
that  he  burnt  the  warehouses,  as  he  considered  them  military  posts, 
thus  bringing  the  case  precisely  within  the  principles  as  established 
by  the  legislation  of  Congress. 

Extracts  from  Cockburn' 8  Despatches,  June  22, 1814. — **  He  says  that 
a  detachment  of  sailors  and  marines  were  landed  on  both  sides  of  the 
river,  (Patuxent,)  and  the  enemy's  militia  had  assembled  to  the  num- 
ber of  three  to  five  hundred,  retreating  before  them  in  the  woods;  the 
marines  destroyed  the  tobacco  stores  and  several  houses  which  formed 
military  posts/*  Again,  he  says,  ^*that  Captain  Barrie  advanced 
from  Benedict  to  Marlborough  ;  a  schooner  was  found  loaded  with 
tobacco  ;  after  which  they  burnt  tobacco  stores  containing  two  thous- 
and four  hundred  hogsheads  ;  the  detachment  re-embarked." 

Your  petitioner  will  now  investigate  the  circumstances  unler  which 
the  tobacco  inspection  warehouse  at  Tracey's  Landing,  Anne  Arundel 
county,  Maryland,  was  destroyed.  Tracey's  Landing  is  on  a  small 
creek,  within  a  short  distance  of  its  mouth  in  the  Chesapeake  bay. 
During  the  Bpring  of  1814  Commodore  Barney,   commandVug  t\ie 
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American  flotilla  in  the  Chesapeake,  in  order  to  lighten  his  vessel, 
deposited  a  considerable  quantity  of  munitions  of  war  in  the  tobacca 
warehouse  at  Tracey's  Landing,  and  left  a  detachment  of  men  to  guard 
the  same  ;  that  the  said  stores  and  munitions  of  war  were  gradually 
removed  overland  to  the  Patuxent  for  the  use  of  the  flotilla,  and  a 
considerable  quantity  remained  at  the  time  of  the  destruction  o^  the 
said  warehouse.  In  October,  1814,  the  British  fleet,  in  considerable 
force,  under  Admiral  Warren,  appeared  in  the  Chesapeake,  in 
the  neighborhood  of  Town  Point  and  Tracey's  Landing.  A  de- 
tachment of  militia  were  ordered  to  take  post  at  this  point,  for 
the  defence  of  the  warehouse  aforesaid,  where  a  large  quantity 
of  tobacco  was  in  store.  This  detachment  occupied  the  said 
warehouse  as  barracks,  by  order  of  Captain  Franklin,  their  com- 
manding officer.  The  governor  of  Maryland  sent  a  cannon  to  the 
detachment  there  posted  for  the  purpose  of  aiding  in  the  defence.  The 
British  boats  at  length  entered  the  mouth  of  the  creek,  and  were 
immediately  fired  upon  by  the  detachment  stationed  at  the  point. 
Being  much  superior,  however,  in  ordnance  and  numbers,  they  suc- 
ceeded in  dislodging  the  American  militia  from  their  position.  They 
then  proceeded  up  the  creek  to  the  warehouse  at  Tracey's  Landing, 
where  the  militia  there  stationed  had  taken  the  hogsheads  of  tobacco 
from  the  said  warehouse,  and  made  barricades  and  fortifications  of 
them,  adjacent  to  and  around  said  warehouse,  for  their  defence ;  but 
they  were  unsuccessful,  and  obliged  to  vacate  their  position.  The 
British  troops  soon  took  possession  and  burnt  the  warehouse  occupied 
by  the  militia,  and  burnt  and  destroyed  the  tobacco,  but  scrupulously 
abstained  from  destroying  any  other  property.  The  tobacco  was 
taken  from  the  said  warehouse  and  erected  into  a  fortification*,  By  order 
of  Captain  Franklin,  the  officer  in  command  at  Tracey's  Landing. 

The  foregoing  facts  are  established  by  a  mass  of  testimony  of  the 
most  respectable  character,  although,  unfortunately,  the  commanding^ 
officer  of  the  militia  detachment  and  nearly  every  other  commissioned 
officer  are  dead,  and  their  evidence  beyond  the  reach  of  claimants.  It 
may  be  necessary  to  add  that  the  commander  of  the  British  forces 
justified  the  destruction  of  the  warehouse  and  the  tobacco  aforesaid, 
to  Mr.  J.  S.  ykinner,  on  the  ground  of  its  being  occupied  and  used 
by  the  American  troops.  (See  John  S.  Skinner's  statement ;  also  the 
affidavits  of  Samuel  Colt,  William  Ennis,  and  James  Tongue,  to 
establish  the  fact  of  the  tobacco  being  turned  into  a  fortification.) 

Was  the  warehouse  occupied  '^as  a  place  of  deposit  for  naval  or 
military  stores  of  the  United  States  ? ' ' 

As  to  the  occupancy  of  the  tobacco  warehouse  as  a  place  of  de- 
posit for  naval  stores,  the  testimony  adduced  is  conclusive  upon  this 
point.  Almost  all  the  witnesses  reler  to  such  an  occupancy  of  this, 
under  the  orders  of  Commodore  Barney,  as  a  place  of  deposit  for 
the  munitions  and  stores  of  his  naval  flotilla  upon  the  Chesapeake 
bay,  and  they  all  concur  in  stating  that  the  occupancy  of  the  ware- 
house for  this  property  of  the  United  States  commenced  in  the  sum- 
mer of  1814,  and  continued  until  the  enemy  destroyed  it.  It  further 
appears  that  the  purser's  steward  and  some  of  the  witnesses  say  a 
small  guard  also  were  kept  in  charge  of  these  naval  stores  at  the 
tobacco  warehouse  at  Tracey's  Landing  until  its  capture  and  confla- 
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gratioD.     Many  of  the  witnesses  state  that  a  part  of  the  naval  stores 
remained  in  the  warehouse  at  the  time  of  its  capture  and  destruction. 

From  the  testimony  of  R.  Briscoe  and  others  it  will  appear  that  all 
the  tohacco  in  the  warehouse  was  carried  away  and  destroyed,  as  also 
that  which  was  used  as  a  fortification. 

Your  petitioner  will  now  proceed  to  the  investigation  of  the  cir- 
cumstances under  which  the  tobacco  stored  in  the  warehouse  at  Bene- 
dict, Charles  county,  Maryland,  was  destroyed  and  carried  away  by 
the  naval  forces  of  Great  Britain. 

In  June,  1814,  the  naval  forces  of  Great  Britain  ascended  thePatuxent 
river  with  a  very  considerable  number  of  vessels  of  war ;  on  the  15th  of 
June  they  reached  the  village  of  Benedict.  For  the  purpose  of  resisting 
the  aggressive  movements  of  the  enemy,  and  to  arrest  their  depreda- 
tions, a  portion  of  the  troops  of  the  United  States  had  been  stationed 
in  Benedict.  The  commanding  oflBLcer  of  the  army  finding  the  station 
a  very  exposed  one,  and  without  any  fortification  behind  which  hi& 
men  could  protect  themselves  in  the  event  of  a  conflict  with  the  enemy, 
and  to  oppose,  if  possible,  their  landing,  he  was  compelled  to  resort 
to  the  only  means  available  to  seize  and  remove  the  hogsheads  of 
tobacco  then  stored  in  the  warehouse  for  the  purpose  of  erecting  a 
breastwork.  The  order  to  roll  the  hogsheads  of  tobacco  out  of  the 
warehouse,  and  to  construct  a  breastwork,  was  given  by  an  officer  of 
the  United  States  army.  That  a  battery  was  constructed  out  of  said 
tobacco.     (See  Cusick's  testimony.) 

This  was  the  conversion  of  private  property  into  the  public  use,  and 
would  grow  out  of  that  state  of  necessity,  which  is  superior  to  all  law, 
and  flows  from  what  the  civilians  called  the  eminent  domain^  which 
belong  to  all  governments,  and  is  founded  on  the  irresistible  dictate 
and  impulse  of  self-preservation.  Every  writer  in  treating  of  the 
rights  of  sovereignty  says,  that  when  a  nation  is  at  war,  it  has  a  right 
to  avail  itself  of  all  its  means. 

The  rule  laid  down  in  the  laws  of  Congress  is,  that  if  the  United 
States,  in  the  prosecution  of  a  war,  occupy  and  use  the  property  of  a 
citizen  for  military  purposes,  so  as  to  make  it  the  legitimate  object 
for  capture  and  destruction,  according  to  the  rules  of  civilized  warfare, 
and  if,  in  consequence  of  such  occupancy,  the  enemy  be  drawn  upon, 
and  do  capture  and  destroy  it,  the  owner  shall  be  compensated  out  of 
the  public  treasury.  This  is  manifestly  right,  and  it  is  no  more  than 
simple  justice,  under  the  provision  of  the  Constitution  which  prohibits 
the  taking  of  private  property  for  public  use  without  just  compensa- 
tion. 

As  to  the  extent  of  the  occupation  of  the  village  of  Benedict  by  the 
British  troops,  it  must  be  recollected  by  all  who  are  conversant  with 
the  history  of  the  late  war,  that  the  country  bordering  on  the  Patux- 
ent  river,  during  the  year  1814,  was  little  else  than  a  great  canton- 
ment. The  British  troops  held  possession  of  this  village  during  the 
whole  summer  and  part  of  the  fall  of  1814.  The  regulars  had  been 
driven  out  of  possession  by  the  arrival  of  a  superior  naval  force,  and 
the  property  was  destroyed  by  the  enemy.  It  would  be  absurd  to  say 
that  the  government  would  not  pay  for  its  destruction,  because  our 
troops  were  not  in  actual  possession  at  the  time  of  its  destruction. 
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Your  petitioner  begs  leave  to  state  that  the  abandonment  of  the  pos- 
flession  should  be  of  such  a  character  that  the  owner  could  take  pos- 
•eession,  and  enjoy  all  the  rights  to  which  he  was  entitled  ;  otherwise 
the  troops  would  be  in  constructive  possession. 

That  the  regulars  were  stationed  in  the  village  of  Benedict  is  a  fact, 
sustained  by  the  affidavit  of  Austin  Cusick,  and  by  the  letter  of  the 
late  Hon.  Clement  Dorsey,  to  General  Philip  Stuart,  then  commander 
of  the  militia  forces  in  this  section  of  the  State.  Y^ur  petitioner  will 
remark,  that  the  said  Hon.  Clement  Dorsey  was  the  aid-de-camp  to 
General  Philip  Stuart.     (See  Hon.  Daniel  Jenifer's  statement.) 

By  a  reference  to  Admiral  Cockburn's  despatches  to  Admiral  Cock- 
rane,  the  statement  of  Austin  Cusick  is  fully  sustained  and  corroborated. 
He  says,  ''that  on  the  15th  of  June^  1814,  the  Narcissus  arrived,  and 
Captain  Barrie  determined  to  proceed  up  the  river  in  twelve  boats, 
having  in  them  one  hundred  and  eighty  marines  and  thirty  of  the 
black  colonial  corps;  they  proceeded  to  Benedict,  where  a  party  of 
regulars  fled,  leaving  behind  several  muskets  and  a  part  of  their 
camp  equipage." 

Again,  by  a  reference  to  the  Federal  Kepublican,  bearing  dffte  24th 
June,  1814,  which  contains  a  diary  of  the  operations  of  the  enemy 
from  the  time  Barney's  flotilla  entered  the  Patuxent,  it  will  be  found 
that  Commodore  Barrie,  in  a  conversation  with  the  honorable  Clement 
Dorsey,  stated  that  there  were  ''military  and  artillery  pieces" 
stationed  in  Benedict.  This  assertion  on  the  part  of  the  British 
<;ommander  is  not  controverted  by  Dorsey.  (See  Clement  Dorsey's 
conversation  with  the  commander,  and  herewith  filed.)  The  facts  as 
contained  in  the  above  recited  documents  go  conclusively  to  the  sup- 
port of  Cusick's  testimony  in  relation  to  the  companies  of  the  United 
States  being  stationed  in  Benedict. 

The  most  open  village,  if  resolutely  defended,  will  cost  many  men 
before  its  fall ;  the  village  of  Benedict  being  located  in  an  open  plain, 
and  situated  immediately  on  the  banks  of  the  Patuxent  river — from 
its  peculiar  localities,  surrounded  by  creeks  and  marshes,  the  frame 
buildings,  so  far  as  the  working  of  artillery  pieces,  affording  no  shelter — 
could  not  have  been  maintained  for  one  hour  against  a  superior  force. 
In  the  next  place,  an  officer  would  have  displayed  a  great  want  of 
military  knowledge,  in  the  disposition  either  of  artillery  or  infantry, 
to  have  stationed  there  a  military  force  for  any  effective  purpose, 
much  less  have  atteulpted  to  oppose  the  landing  of  the  enemy's 
troops  without  constructing  some  work  of  defence,  behind  which 
his  men  could  find  protection  from  the  firing  of  the  enemy's  vessels  of 
war.  The  conclusion  seems  to  be  irresistible,  from  these  facts  and 
circumstances,  that  the  situation  of  our  troops  absolutely  required 
the  erection  of  a  fortification.  That  such  an  entrenchment  was  thrown 
up  there  can  be  no  doubt,  for  it  is  expressly  stated  that  the  tobacco 
was  rolled  out  of  the  warehouse  and  used  as  a  fortification.  (See  John 
L.  Dorsey 's  affidavit.) 

These  are  the  material  circumstances  attending  the  destruction  of 
the  tobacco  at  the  Benedict  warehouse  ;  and  in  the  face  of  them  can 
there  be  doubt  as  to  the  cause  of  the  destruction  ?  Was  it  not  pal- 
pahly  th^  use  made  of  this  tobacco,  its  change  from  a  pacific  to  a 
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hostile  character  ?  Your  petitioner  ascribes  the  destruction  of  the 
tobacco  to  its  use  and  occupation  by  the  regulars  of  the  United  States 
service,  and  the  preparation  by  them  to  repel  the  invasion  by  the 
British  forces.  (See  Cusick's  testimony.)  There  is  no  principle  better 
established  than  this,  that  if  property  is  flestroyed  by  one  of  the  inci- 
dents to  the  situation  and  employment  of  our  troops  in  which  it  is 
placed,  the  government  is  liable. 

Was  this  tobacco  in  the  Benedict  warehouse  destroyed  and  carried 
away  by  the  British  troops?  In  the  affidavits  of  Zachariah  Sothoron, 
John  Moran,  and  Austin  Cusick,  bearing  date  11th  March,  1824,  and 
herewith  filed,  it  is  distinctly  stated  that  the  tobacco  at  the  Benedict 
warehouse  was  destroyed  and  carried  away  by  the  enemy,  in  conse- 
quence of  the  use  to  which  it  was  appropriated  by  our  troops  when 
said  forces  landed  in  Benedict.  The  affiants  say,  **that  there  was 
considerable  quantity,  say  four  or  five  hundred  hogsheads  of  tobacco  in 
said  warehouse  when  said  force  landed;"  again,  these  deponents  say, 
they  saw  the  enemy  ^*  burning  and  otherwise  destroying  tobacco  in 
the  said  town  of  Benedict ;  not  more  than  thirty  hogsheads  remained 
in  and  about  the  warehouse." 

Your  petitioner  will  remark  that  the  foregoing  affidavit  was  found 
in  the  State  Department,  and  filed  in  a  case  pending  before  the  board 
of  commissioners,  which  assembled  in  the  city  of  Washington,  to 
adjust  and  examine  into  the  validity  of  claims  under  the  first  article 
of  the  treaty  of  Ghent.  According  to  the  interpretation  imposed  upon 
this  article,  it  was  deemed  unnecessary  to  show  how  and  in  what 
manner  the  property  was  destroyed — it  was  merely  necessary  to 
establish  the  fact  that  the  property  was  deported  by  the  naval  power 
of  Great  Britain,  and  within  the  waters  of  the  United  States,  at  the 
time  of  the  ratification  of  the  treaty  of  peace.  Hence  the  omission 
on  the  part  of  the  affiants  to  state  that  the  destruction  or  the  carry- 
ing away  of  the  tobacco  was  in  consequence  of  its  being  used  as  a 
fortification  for  our  troops  ;  all  that  was  required  of  the  claimant  was 
to  show  its  destruction  and  deportation. 

The  conclusion  that  a  portion  of  the  army  of  the  United  States 
were  stationed  in  Benedict,  and  that  the  tobacco  was  used  as  a  forti- 
fication^ and  destroyed  and  carried  awa/  by  the  British  forces,  per- 
fectly harmonizes  with  all  the  testimony  filed  by  your  petitioner.  The 
testimony  of  the  deponents  strengthen  and  support  each  other  in  all 
the  positions  assumed  by  your  memorialist  as  regards  the  destruction 
of  the  tobacco  in  the  Benedict  warehouse.  The  precedents  in  favor  of 
the  claim  now  presented  are  full  and  complete.  (See  the  reports  of  the 
Committee  of  Claims,  House  of  Kepresentatives,  No.  132,  29th  Con- 
gress, 1st  session,  and  reference  to  the  case  of  James  Tongue  and 
others.  See  15th  Congress,  1st  session.  No.  391,  House  reports;  15th 
Congress,  1st  session,  No.  420,  House  reports.) 

Independently  of  the  intrinsic  merit,  of  the  claim  of  your  memo- 
rialist, it  is  contended  tliat  the  principle  of  indemnity  has  been  recog- 
nized and  established  by  the  decision,  in  the  case  of  Jas.  F.  Sothoron, 
passed  at  December  session,  1848,  which  is  in  all  its  circumstances 
far  short  of  the  present  case.     In  that  case  the  principle  is  laid  down 
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that  personal  property  shall  he  paid  for  hy  the  government  whenever 
it  is  converted  to  public  use.     (See  note  No.  2.) 

In  the  view  which  that  committee  formed  of  this  case  from  the  evi- 
dence, there  can  be  no  doubt  they  considered  all  the  government  respofi- 
w'6t7i<y attaching  as  soon  at  the  occupation  commenced  by  the  Ameri- 
can troops  and  its  consequent  destruction  by  the  enemy.  (See  note 
No.  3.) 

That  in  the  great  lapse  of  time  it  is  a  diflScult  work  to  procure 
testimony  connected  with  the  events  of  the  late  war  with  Great 
Britain — that  many  persons  who  witnessed  the  scene  of  what  was  then 
called  the  '^Chesapeake  depredations"  have  died,  and  but  few  survive 
to  give  a  full  history  of  the  occurrences  of  that  day.  It  cannot  be 
expected  that  these  events  should  be  sustained  by  the  same  definite  and 
precise  proof  as  that  which  may  be  required  according  to  the  strict 
principles  of  a  legal  proceeding,  but  that  your  honorable  bodies 
will  consider  the  special  circumstances  of  the  case,  and  grant  com- 
pensation in  conformity  with  the  principles  of  equity  and  justice. 
The  5th  section  of  the  act  of  1816  declares  'Hhat  where  any  pro- 
perty impressed  or  taken  by  public  authority  for  the  use  or  sub- 
sistence of  the  army  during  the  late  war  has  been  destroyed,  lost,  or 
consumed,  the  owner  of  such  property  shall  be  paid  the  value  thereof." 
This  section  is  general,  and  embraces  every  description  of  property. 
The  precedents  established  and  referred  to  in  this  memorial  proves 
that  Congress  did  not  intend  that  the  act  of  1816  should  form  the 
boundary  of  relief;  on  the  contrary,  that  it  considered  the  special 
circumstances  of  each  case,  and  granted  indemnification  in  conformity 
with  the  principles  of  equity  and  expediency.  There  can  be  nothing 
in  this  section  that  sanctions,  by  the  remotest  implication,  the  doc- 
trine that  compensation  should  not  be  granted  in  all  cases  where 
property  has  been  used  for  belligerent  purposes  and  oflFensive  opera- 
tions. 

The  change  of  our  amicable  relations  with  a  foreign  power  works  a 
change  in  civil  government,  atid  destroys  many  of  the  securities  by 
which  we  bold  our  property. 

Your  petitioner  further  states,  that  the  evidence  of  this  tobacco 
being  stored  in  the  wareltouse  at  Nottingham  and  at  Magruder's, 
Tracey's  Landing,  and  Benedict,  is  fully  established  by  the  tobacco 
notes,  which  were  given  by  the  inspectors  in  obedience  to  the  laws  of 
Maryland  regulating  the  inspection  and  safe  keeping  of  the  tobacco. 
By  the  act  of  Maryland,  passed  in  1801,  ch.  63,  section  18,  it  is  de- 
clared that  the  inspector  or  inspectors  who  shall  pass  any  tobacco, 
shall  deliver  as  many  notes,  under  the  hand  of  the  inspector  or 
inspectors,  to  the  owner  and  in  his  name,  as  shall  be  required;  in 
which  note  or  receipt  shall  be  expressed  the  place  and  time  of  recep- 
tion, the  mark  of  the  warehouse,  the  number,  and  the  gross,  tare  and 
net  weights  for  all  tobacco  inspected  and  passed ;  and  also  in  the  note 
shall  be  expressed  whether  of  the  first  or  second  quality,  the  first 
quality  to  consist  of  tobacco  clear  of  and  unmixed  with  trash ;  and 
the  said  notes  shall  be  payable  to  the  said  owner  or  bearer,  and  shall 
be  current  and  receivable  in  payment  of  all  debts  and  contracts  for 
tobacco,  or  judgments  and  decrees  on  contracts  for  tobacco,  according 
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to  the  terms  and  intention  of  the  contract^  judgment,  or  decree,  (as 
the  case  may  be,)  and  shall  be  trans/errable  from  one  person  to  another, 
and  shall  be  paid,  upon  demand,  by  the  inspector  or  inspectors  who 
signed  the  same.  (See  affidavits  of  the  Plummers  as  to  their  posses- 
sion of  the  notes,  and  Christopher  Neale's.) 

Sec.  26 — Provides  a  penalty  for  forging  manifests  or  notes. 

Sec.  39 — Declares  that  inspectors  **  are  declared  to  be  answerable 
to  the  owners  of  any  notes  mentioned  and  described  in  such  manifest, 
80  far  as  to  produce  the  same  hogshead  or  hogsheads  of  tobacco  be- 
longing to  any  owner."  (See  Dorsey's  Laws  of  Maryland,  page  453, 
Yol.  1.) 

Your  memorialist  further  states  that  he  had  stored  in  the  warehouses 
at  Magruder's  53  hogsheads  of  tobacco,  and  28  hogsheads  at  the 
Nottingham  warehouse,  and  57  hogsheads  at  Tracey's  Landing,  and  19 
hogsheads  in  Benedict  warehouse — all  of  which  were  totally  destroyed 
and  carried  off  by  the  British,  for  which  he  claims  compensation. 

Your  memorialist  prays  such  relief  in  the  premises  as  may  be  fair 
and  reasonable. 

Note  No.  1. — See  Brigadier  General  Winder's  letter  to  Major  Biscoe,  and  herewith  filed ; 
alio  General  Winder's  letter,  bearing  date  27th  July,  1814,  to  the  Secretary  of  War,  in 
which  he  mys  that  Colonel  Bowen's  regiment,  300  strong,  and  a  detachment  of  regulars, 
under  the  command  of  Lieutenant  Colonel  Scott,  were  stationed  at  Nottingham.  See  Niles' 
Register,  vol.  7,  283;  also  Admiral  Cockburn's  official  report  to  Admiral  Cockrane,  in 
which  he  gives  a  detailed  account  of  his  naval  operations  on  the  waters  of  the  Patuxent ;  he 
njB,  *'  that  on  his  approaching  the  town  (Nottingham)  a  few  shots  were  exchanged  be- 
tween the  boats  and  some  of  the  enemy's  cavalry." 

Note  No.  2. — See  Senate  Report  No.  139,  30th  Congress,  1st  session.  House  of  Repre- 
sentatives report  57.  The  report  of  the  Senate  states,  **  that  it  is  difficult  to  draw  a  dis- 
Uoction  in  equity  between  a  claim  for  loss  of  buildings  and  for  the  personal  property  they  contain.** 

Note  No.  3. — See  the  case  of  John  S.  Stiles,  adjudicated  in  the  27tn  Congress,  2d  session. 
He  claimed  indemnity  for  vessels  sunk  for  the  defence  of  the  citv  of  Baltimore  in  1814.  The 
Jadiciary  Committee  of  the  Senate  say,  '*  that  it  is  the  duty  of  tne  government  to  make  com- 
pensation for  them  and  the  damages  which  their  owners  had  sustamed."  An  act  passed  for 
flis  relief.  See  6th  vol.  of  United  States  Statutes  at  Large,  page  126  ;7al80|  the  act  for  the 
relief  of  sundry  citizens  of  Baltimore  for  the  sinking  of  vessels  at  the  mouth  of  the  harbor  of 
Baltimore.     See  6th  vol.  United  States  Statutes  at  Large,  page  265. 


February  10,  1853. 

Dear  Southall  :  Will  you  be  good  enough  to  see  Mr.  Towle,  and 
say  I  have  received  his  note  respecting  my  claim  before  the  Senate 
Committee  of  Claims,  and  ask  him  as  to  the  evidence  the  committee 
requires  in  such  cases. 

I  have  the  original  notes  for  all  the  tobacco  I  had  in  one  of  the 
warehouses.  My  old  record  book,  in  which  my  tobacco  was  entered, 
will  show  the  marks,  number,  and  weight  of  each  hogshead,  and  the 
warehouse  in  which  it  was  stored.  A  bundle  of  notes  was  inadvert- 
ently thrown  into  the  fire  and  burned  by  me,  with  a  parcel  of  old 
hank  checks y  which  had  been  cancelled,  and  other  old  papers  which  I 
was  destroying  at  the  time  for  the  purpose  of  clearing  out  my  secre- 
tary and  writing-desk.  I  have  also  old  letters,  &c.,  written  and  re- 
ceived at  the  time,  referring  to  my  heavy  loss.  If  Mr.  Towle  will 
ascertain  for  me  from  O-overnor  Pratt  in  what  way  I  can  Batia^y  \Jaft 


14  WILLIAM    O.    RIDOELY    AND    OTHERS. 

committee  as  to  the  justice  of  my  claim,  and  will  let  me  know,  I  will 
give  prompt  attention  thereto,  as  I  am  exceedingly  anxious  to  have  a 
report  this  session,  if  it  be  possible. 

w.  a.  K. 


Elk  Ridge,  June  11,  1815. 

Dear  Sir  :  I  shall  make  no  reply  to  that  part  of  your  favor  of  the 

.   24th  ultimo,  and  received  some  days  after  date,  in  answer  to  mine  of 

the  11th,  in  which  I  endeavored  to  account  for  my  conduct  towards 

you,  and  in  which  I  hope  I  have  succeeded,  but  proceed  at  once  to  the 

business  part  of  it. 

Upon  examination  of  the  warehouse  at  Nottingham,  I  find  Ihat  the 
enemy  have  left  four  hogsheads  of  my  tobacco  untouched,  the  weights 
and  numbers  of  which  I  have  annexed.  Deducting  those  lost  at  Not- 
tingham, Benedict^  and  Magruder's,  there  are  left  forty  hogsheads, 
viz:  18  crop,  and  22  seconds.  My  loss  has  been  severe  indeed,  but 
unavoidable.  I  went  to  Nottingham  to  remove  what  I  had  there,  but 
found  it  impossible  to  procure  wagons  or  carts  ;  and,  had  I  succeeded, 
I  knew  not  where  to  carry  it,  the  private  warehouses,  barns,  &c.,  for 
several  miles>  being  full.  You  give  it  as  your  opinion  that  what  re- 
mains had  better  be  brought  to  your  place  ;'it  appears  to  me  that  the 
difficulty  in  getting  it  together,  scattered  as  it  is,  would  be  consider- 
able, and  perhaps  it  would- require  to  be  reinspected,  and  would  Htand 
in  need  of  cooperage,  &c.  ;  would  the  diiference  of  price  in  Baltimore 
compensate  for  the  additional  and  necessary  expenses  for  reinspection, 
cooperage,  and  transportation?  The  greater  part  of  it  is  good  tobacco, 
taken  in  by  George  Biscoe  &  Son,  who  were  good  judges,  and  par- 
ticular in  their  selections  ;  perhaps  it  would  be  well  to  offer  the  notes 
for  sale  first,  and  see  what  can  be  obtained  for  them,  and  inform  me 
by  mail,  to  McCay's,  when  I  can  immediately  reply.  I  saw  some 
sold  by  T.  Snowden,  a  few  days  ago,  to  G.  &  J.  Hoffman,  at  |8  50, 
which  was  very  indifferent^  though  of  his  own  make ;  what  I  have 
seen  of  Inine  are  very  much  better ;  if,  upon  inquiry,  you  find  that 
they  will  not  bring  a  good  price  now,  and,  in  your  judgment,  it  would 
be  more  advisable  to  have  it  reinspected  and  moved  to  Baltimore,  I 
will  proceed  to  have  it  done.  I  think  that  it  will  be  higher  in  all  this 
month  than  later ;  should  news  arrive  from  Europe  unfavorable,  it 
would  at  once  depress  the  price  considerably  ;  so  that  I  will  thank 
you  to  take  the  trouble  to  inquire  what  you  can  obtain  for  the  not^s, 
as  they  now  are,  and  let  me  know.  I  wish  >ou  to  be  careful  of  those 
notes,  the  hogsheads  of  which  are  lost,  and  send  them  to  me  the  first 
safe  opportunity,  in  case  I  should  be  able  at  a  future  day  to  obtain 
any  compensation  for  my  loss.  When  in  Georgetown  last,  I  had 
some  conversation  with  Mr.  Gantt  about  the  bonds ;  he  told  me,  in 
confidence^  that  he  had  much  conversation  with  certain  gentlemen  upon 
the  subject,  and  that  he  was  satisfied  they  would  be  cancelled.  I  re- 
quested a  further  obligation  on  his  part  to  pay  the  balance  of  the 
bond  if  payment  was  enforced.  He  said  that  if  the  penal  bond  was 
enforced,  the  duty  bonds,  having  been  paid,  would  be  deducted,  and 
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their  amount  with  what  I  owed  him,  would  be  the  amount  of  the' 
penal  bond,  within  about  two  hundred  dollars.  He  is  brother-in-law 
to  Gr.  W.  Campbell,  and  is  very  intimate  with  Rush,  Monroe,  and 
Madison,  from  whom,  I  suppose,  he  has  obtained  his  impressions. 
You  will  find  among  the  tobacco  notes  the  obligation  I  obtained  from 
him  when  I  bought  the  goods. 

No  appointments  have  been  yet  made  at  Georgetown.  I  shall  write 
to  Mr.  Key  on  the  subject  to-morrow.  I  will  transfer  your  stock  to 
you  at  any  moment  you  wish,  or  it  can  be  sold,  and  the  money  re- 
mitted you  immediately  ;  or  you  can  continue  the  instalments  as  long 
as  you  please  ;  my  own  opinion  is,  their  standing  in  my  name  will  be 
of  service  to  me,  though  your  judgment  is^  doubtless,  better  than 
mine. 

John  C.  Weems  informed  me,  yesterday,  that  D.  A.  Smith  had 
been  in  the  market,  and  tobacco  had  risen,  in  consequence,  to  $7  and 
|9,  and  was  expected  still  to  go  higher.  I  also  annex  a  list  of  hogs- 
heads at  the  different  warehouses. 

Your  obedient  servant,  &c., 

WM.  G.  RIDGELT. 

Nicholas  G.  Ridgely,  Esq.,  Baltimore, 

Hogshead  crop.  Second.  Total. 

At  Nottingham 1 3 4 

AtPiscataway 9 12 21 

At  Bladensburg 2 1 3 

At  Georgetown 4 4 

At  Blue  Plains 2 2 

At  Broad  creek 1 1 2 

At  Upper  Marlborough 1 1 

At  Pile's  warehouse 1 1 

At  Chaptico 1 1 

At  Cedar  Point 1 


40  hogsheads. 


Remaining  in  warehouse  at  Nottingham  : 

A  H  416,  1081  —  111 970. 

E   S     87,  1076—    80 996. 

I    B     84,  1050—    92 958. 

I   P  G  220,  1079—    94 985. 


I  hereby  certify  that  William  G.  Ridgely,  of  Georgetown,  chief 
clerk  in  the  oflSce  of  the  Navy  Commissioners,  did,  on  several  occasions 
(tetween  the  appointment  of  commissioners  under  the  treaty  of  Ghent 
and  the  dissolution  of  that  commission,)  call  on  me  at  this  depart- 
ment, on  the  subject  of  his  claim  for  tobacco  which  had  been  destroyed 
or  carried  away  by  the  British  in  their  visit  to  the  Patuxenl  m^t 
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•during  the  last  war,  and  that  he  frequently  advised  with  me  and 
others  as  to  the  probability  of  remuneration  being  made  to  the  losers 
of  property  of  this  description,  and  the  best  course  he  could  adopt  in 
prosecuting  his  claim,  which  he  stated  to  have  been  for  thirty-seven 
nogsheads  of  Patuxent  tobacco  ;  and  from  my  knowledge  of  his  char- 
•acter,  derived  from  a  long  and  intimate  acquaintance,  I  have  no  doubt 
he  stated  the  number  correctly.  Why  this  claim  has  not  been  regis- 
tered on  the  definitive  list — and  it  is  but  recently  I  have  been  ap- 
prised of  the  fact  of  its  not  being  recorded — I  am  quite  unable  to  state. 

RICH'D  FORREST, 

Department  of  State. 
June  27,  1827. 


Nottingham,  January  26,  1815. 

Dear  Sir  :  A  day  or  two  after  you  were  at  Bellefield  I  was  there, 
ivhen  Mr.  Oden  informed  me  you  had  not  received  my  letter  of  the  — 
September  last,  informing  you  of  the  fate  of  your  tobacco.  Believe 
me,  my  friend,  I  should  have  accused  myself  of  indifference  and  a  want 
of  gratitude  for  your  polite  attention  to  me,  had  I  not  have  complied 
with  your  request  immediately  after  the  receipt  of  your  letter.  I 
wrote  you  by  a  Mr.  Robert  Smith,  who  lives  in  the  city,  and  who 
promised  to  place  the  letter  in  the  post  office  at  Georgetown  imme- 
diately on  his  arrival  there.  I  am  happy  to  inform  you  that  out  of 
your  24  hogsheads  you  have  five  remaining  in  the  warehouse,  which 
is  as  follows,  viz  : 

T  W  No.  426 Nt.  937  )     ^ 

AH  No.  416 Nt.  970.  J     ^^^' 

IP  G  No.  220 Nt.  985  > 

ESNo.  87 Nt.  996  V  Second. 

I  B  No.  84 Nt.  958  ) 

And  from  the  exposed  state  of  our  warehouse,  and  the  little  hope 
of  the  general  or  State  governments  giving  us  any  protection,  I  would 
advise  you  to  have  it  removed  into  the  interior. 

Please  present  me  respectfully  to  Mrs.  Ridgely,  and  believe  me 
yours,  very  sincerely, 

GEO.  WASHINGTON  BISCOE. 
Wm.  G.  Ridgely,  Esq. 

Georgetown^  D,  C. 


Baltimore,  December  27,  1826. 

Dear  Willl/im  :  Your  letter  of  22d,  by  Miss  Key,  was  only  handed 
to  me  the  day  before  yesterday,  and  I  have  been  delayed  answering  it 
one  day  in  looking  for  the  tobacco  notes,  &c.,  which  you  will  now 
find  enclosed.  I  send  you  everything  I  have  connected  with  the  busi- 
ness which  may  tend  to  elucidate  it,  and  sincerely  hope  you  may  be 
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ir 


able  to  make  such  use  of  the  papers  as  to  place  you  on  the  footing  of  a- 
claimant  for  a  portion  of  the  British  fund  ;  but,  really,  how  you  cai* 

Erove  this  tobacco  was  in  our  waters  at  the  peace,  I  am  at  a  loss  to 
now.  We  had  about  the  same  time  a  few  hogsheads  burned  or 
taken  away,  which  we  might  be  able  to  add  to  your  list,  and  give  you 
one-half  of  what  you  could  get,  if,  indeed,  we  thought  there  was  any 
chanpe  and  no  proofs  required,  which  we  could  not  produce  (and,  in- 
deed, very  few  or  none  we  could  produce.)  I  have  spoken  yesterday 
to  Mr.  Barney  about  Chase,  and  will  in  a  few  days  write  him  a  letter 
which  he  engages  to  do  what  he  can  with. 

Yours,  truly, 

N.  G.  RIDGELY. 
Mr.  William  G.  Ridobly. 


List  of  tobacco  remaining  in  Magrtider^s  warehouse. 


lilark. 


No. 


W.T 

65 

LM 

130 

Do 

131 

Do 

132 

Do 

152 

Do 

153 

Do 

154 

LG 

163 

Do 

164 

Do 

165 

LM 

166 

I.F.G  ... 

228 

H.M 

277 

IP 

278 

I.D 

283 

UM 

290 

ID 

302 

Do 

303 

I.F.G... 

305 

Do 

306 

F.W.H.. 

313 

I.F.G..- 

317 

Do 

318 

Do 

319 

A.W 

333 

T.M.D... 

334 

LM 

354 

Do 

355 

LD 

8 

LT 

65 

G.W 

167 

LF.O... 

181 

Do 

183 

E.P 

116 

M.D 

187 

O.H 

3 

T.W 

15 

Gross  wt. 


H.  Bep. 


988 
1.150 
1,188 
1,237 
1,183 
1,193 
1,116 
1,000 
1,021 
1,097 

993 
1,108 
1,131 
1,156 
1,254 
1,044 
1,223 
1,193 
1,212 
1,175 
1,012 
1,150 
1,037 
1,000 

920 
1,037 
1,218 
1,352 

982 

900 
1,010 
1,106 
1,125 
1,194 
1,047 
1,031 
1,065 

U ■ 


Tare. 


98 

97 
118 
113 
102 
120 
115 
114 
117 
117 
131 
104 
109 
125 
110 
118 
112 
108 
130 
102 
106 
106 
137 
135 

94 
106 
116 
121 

90 
122 

98 
114 
108 
100 
100 
118 
110  I 


Net  wt. 


890 

1,053 

1,070 

1,124 

1,081 

1,073 

1,001 

986 

904 

980 

862 

1,064 

1,022 

1,031 

1,144 

926 

1,111 

1,085 

1,080 

1,073 

906 

1,044 

900 

865 

826 

931 

1,103 

1,231 

892 

778 

912 

992 

1,017 

1,094 

947 

913 

956  I 


Mark. 


LF.G- 

Do... 
R.W... 
W.O... 
F.E... 
W.C. -. 
L  B.Q, 
E.M... 
KB... 
R.M... 
D.C... 
W.G... 
W.C... 
P.E.--. 

LA 

LL 

LA-.-. 

Do... 
A.H.W 

Do... 
Q.  A... 
E.P--- 
T.R... 
LM... 
W.C... 
B.C  ... 
E.  H... 
N.G... 
LA.-.. 
I.  F.  G  . 

Do... 

Do  ... 
L  A-.. 
I.  F.  G  . 
L  A... 

Do... 
I.  W.. 


No. 


Gross  wt 


-I 


25 

26 

17 

50 

53 

72 

74 

81 

83 

88 

89 

90 

107 

111 

113 

139 

146 

147 

148 

149 

174 

178 

182 

192 

196 

199 

200 

225 

230 

252 

233 

234 

264 

268 

273 

274 

276 


Tare. 


1,169 
1,062 
1,011 
1,175 
1,037 
1,121 

962 
1,110 

862 
1,093 

956 
1,172 
1,030 
1,112 

918 
1,112 
1,137 
1,020 
1,150 
1,206 
1,074 
1,181 
1,091 
1,050 
1,168 
1,070 
1,077 
1,000 
1,025 
1,037 
1,162 
1,150 
1,119 
1,169 
1,125 
1,137 
1,000  \ 


116 
115 
100 
114 
122 
114 
112 
106 
116 
106 
100 
116 
116 
114 
114 
114 
136 
112 
106 
100 
114 
114 
107 
104 
118 
90 
116 
102 
127 
100 
121 
100 
118 
104 
105 
144 
106 


Net  wt. 


1,063 

947 

911 

1,061 

919 

1,007 

850 

1,004 

747 

987 

856 

1,066 

914 

998 

867 

998 

1,001 

908 

1,046 

1,106 

960 

1,067 

984 

946 

1,060 

980 

962 

898 

898 

937 

1,041 

1,060 

1,001 

1,065 

1,020 
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LIST— Continued. 


Mark. 

No. 

Gross  wt 

Tare. 

Net  wt. 

LT 

281 

1,067 

108 

959 

H.W 

292 

1,188 

105 

1,083 

Do 

293 

1,162 

108 

1,054 

G.L 

294 

988 

102 

886 

W.G 

302 

1,100 

112 

918 

L  T 

307 

1,077 

112 

965 

C.P 

317 

900 

100 

800 

CM 

319 

1,108 

100 

1,008 

W.  C 

337 

1,036 

112 

924 

L  F.  0... 

338 

1,200 

108 

1,092 

L  M 

352 

1,138 

100 

1,038 

Do 

363 

1,243 

108 

1,135 

Do 

358 

1,246 

102 

1,144 

LC 

359 

856 

112 

744 

T.  W.... 

371 

1,085 

108 

977 

LT.  W.. 

382 

1,025 

100 

925 

L.  M 

391 

1,110 

125 

985 

L  B.  T.-- 

393 

875 

106 

769 

LH.A.M.. 

411 

775 

103 

672 

W.  M 

423 

1,000 

106 

894 

Do 

424 

952 

110 

842 

L.  C 

1 

1,056 

122 

934 

Do 

2 

1,075 

118 

957 

R.  I 

6 

862 

96 

766 

Do 

11 

806 

106 

700 

8.  H 

19 

1,000 

109 

891 

H.  M 

23 

941 

101 

840 

H.  E 

31 

962 

92 

870 

B.N 

59 

1,168 

112 

956 

L.W 

60 

1,056 

102 

954 

E.S 

61 

1,153 

125 

1,028 

Do 

62 

1,156 

115 

1,041 

L8 

63 

1,023 

90 

933 

H.M.  D.- 

66 

1,075 

102 

973 

LH-G-.- 

67 

1,300 

93 

1,207 

Do 

68 

1,262 

101 

1,161 

L.W 

69 

1,029 

116 

913 

T.S 

70 

1,082 

96 

986 

Do 

71 

1,167 

98 

1,069 

Do 

72 

1,073 

98 

975 

Do 

73 

1,169 

99 

1,070 

R.V.S.  .. 

76 

1,094 

102 

992 

W.G 

78 

1,056 

110 

946 

H.M 

79 

969 

102 

867 

W.G 

80 

1,244 

111 

1,133 

H.  W...- 

81 

1,125 

107 

1,018 

R.A.P... 

82 

1,050 

93 

957 

L  R 

85 

1,112 

102 

1,010 

R.B 

86 

1,187 

109 

1,078 

T.LR.  .. 

87 

1,150 

113 

1,087 

W.G 

88 

1,300 

114 

1,186 

Do 

89 

908 

111 

797 

L.K 

90 

1,000 

109 

991 

M.  W.  M.  - 

91 

1,068 

110 

958 

Do 

92 

1,081 

110 

971 

Do 

93 

1,062 

107 

955 

Do 

94 

1,164 

125 

1,039 

Do 

95 

934 

122 

812 

^ 1 

96] 

1,079 

125 

954 

Mark. 


No. 


LW 

LS 

T.G 

LW...- 

Do 

H.W... 

T.S 

B.W..-. 

Do-  ... 

B.B 

W.H... 

LB 

LD-  ... 
P.E 

Do.  ... 

Do 

H.W... 
L  H.  B.  . 

Do.  ... 

8.  A 

G.  B.  . . . 

LN 

T.8.  ... 
LG.  ... 
B.H.  ... 
L  W.  ... 

LG 

M.W.  M 
LB. . . . 
W.N... 
T.R.  ... 

C.T 

LB 

LA-  ... 
N.G.... 

S.A 

W.N... 
L  H.  B.  . 

B.R 

M.  D... 

Do.  --- 
LH.  G-. 
W.  T.-.. 

LG 

H.  P 

T.E 

W.H... 
H.W... 

LN 

LP 

H.  p.  . . . 
E.B 

Do-  ... 
W.  N.  C. 

LT 

LM-... 
LN.  ... 
B.N 

Do.  ... 


97 
98 
100 
101 
102 
104 
105 
106 
107 
108 
110 
111 
117 
118 
119 
120 
121 
122 
123 
124 
126 
127 
128 
129 
130 
131 
132 
133 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
146 
147 
148 
149 
150 
176 
151 
152 
153 
154 
155 
156 
158 
159 
160 
161 
162 
163 
164 
165 
166 


935 
131 
045 
950 
077 
240 
158 
044 
013 
050 
070 
287 
087 
201 
250 
162 
043 
937 
081 
100 
062 
161 
050 
118 
068 
108 
119 
012 
056 
039 
925 
081 
065 
019 
133 
075 
037 
912 
281 
193 
181 
125 
712 
287 
087 
119 
098 
156 
068 
023 
221 
088 
250 
081 
012 
962 
150 
031 
031 


113 
110 
100 

93 

81 
105 

71 
119 
111 
102 
128 
110 
109 
130 
125 
120 
118 
100 

97 
102 
122 
106 

95 
120 
112 
119 
117 
110 
112 
112 
114 
100 

97 
107 
112 
100 
112 
104 
119 
107 
105 
105 
104 
118 

95 
102 

98 
122 
110 

98 
108 
114 
151 
111 
108 
106 
110 

86 
118 


Netwt. 


822 

1,021 

945 

857 

991 

1,135 

1,087 

925 

902 

948 

942 

1,177 

976 

1,071 

1,125 

1,042 

925 

837 

984 

1,004 

940 

1,055 

955 

998 

936 

986 

1,002 

902 

944 

927 

811 

981 

968 

912 

1,021 

975 

925 

808 

1,162 

1,086 

1,076 

1,020 

608 

1,169 

992 

1,067 

1,000 

1,054 

958 

925 

1,113 

974 

1,119 

970 

904 

856 

1,040 

945 

913 
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LIST— Continued 


Mark. 


No. 


LB 

W.N... 

Do 

1.8 

H.P 

H.W 

.  G 

I.W.  ... 

LB 

L  G 

8.H 

LF.G-. 

Do 

LT 

LC 

Do 

LM 

Do 

LT.W... 

W.N 

LP 

L  H.  A.  M- 
L  D.-.- 
W.T.S... 
R.  I 

Do..-. 

Do 

Do..-. 

Do-... 

LL 

C.IL  G.. 
R.V.  S... 
LF.G... 
E.P.-.. 
LM.... 

E8 

G.G 

R.I 

Do.... 

Do 

Do..-. 

Do.-.. 

LB 

LE 

W.N 

R.I 

Do.-.. 

Do.... 

Do.... 

Do-... 

Do.... 

Do-.-. 

Do.... 

Do-... 

Do-,. 

Do..-. 

Do-.. 

Do... 

Do—. 


GrosB  wt. 


167 
168 
169 
170 
171 
172 
173 
174 
175 
177 
121 
132 
176 
136 
191 
194 
196 
201 
210 
220 
221 
225 
226 
1 
2 
3 
8 

10 

12 

13 

19 

26 

30 

32 

38 

43 

46 

50 

51 
52 
53 
54 
96 
97 

100 
98 
99 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112  I 


1,062 
1,004 
1,125 
1,131 
1,243 
1,225 
1,258 
1,200 
1,031 
1,252 
1,054 
1,272 
1,281 
1,212 
1,075 
1,006 
1,200 
1,038 
1,215 
1,019 
1,225 

931 
1,037 

906 

942 

837 

906 

968 

844 

931 
1,027 
1,000 
1,150 

987 
1,166 

996 
1, 137 
1,069 
1,140 
1,058 
1,092 
1,085 
1,169 
1,081 

994 
1,027 
1,097 

975 
1,100 
1,009 
1,044 

918 
1,081 
1,000 
1,104 

962 
1,088 

964/ 
1,125  I 


Tare. 


Il 


Net  wt. 


108 

954 

110 

894 

105 

1,020 

103 

1,028 

112 

1,131 

110 

1,115 

120 

1,138 

114 

1,086 

112 

919 

116 

1,136 

95 

959 

102 

1,170 

108 

1,173 

100 

1,112 

111 

964 

110 

896 

96 

1,104 

111 

927 

104 

1,111 

106 

913 

109 

1,116 

106 

825 

110 

927 

100 

806 

102 

540 

100 

737 

103 

803 

106 

862 

107 

'   737 

100 

831 

90 

937 

123 

877 

100 

1,050 

104 

883 

106 

1,060 

95 

901 

88 

1,049 

108 

961 

92 

1,048 

108 

950 

106 

986 

110 

975 

98 

1,075 

87 

994 

107 

887 

106 

921 

102 

995 

106 

869 

110 

990 

109 

900 

111 

933 

103 

815 

110 

971 

98 

902 

107 

997 

103 

859 

113 

975 

102 

/   862 
^    1,029 

96  1 

Mark. 


/ 


R.I 

Do 

Do.... 

Do 

Do 

ES 

C.T-.. 
Do 

LD 

LG  .... 

E.M 

L.B.G  - 

L.C 

P.E 

A.G 

T  P 

C.T 

Do 

B.  S.  W.  - 
Do 

R.  I.-.- 

Do 

Do 

Do 

Do 

Do 

C.T 

LC 

E.8 

L.C 

LF.G-. 

S.H.... 

Do 

Do.... 
Do-.-. 

W.T.C.. 

W.G.-.. 

T.M 

M.H..- 

LD 

LM.-.. 

L  D.-.. 
Do.... 

LR.... 
Do-... 

S.G.... 

H.  P.... 

LC 

LT 

W.T.8-. 

LM.... 

E.E.... 

LW.  .. 

LM  — 

Do-- 

Do... 

i^.  u.  — -. 

LJf-... 


No.    Gross  wt. 


113 
114 
115 
116 
117 
89 
119 
120 
125 
130 
145 
146 
153 
155 
158 
164 
167 
168 
170 
171 
172 
173 
174 
175 
176 
177 
179 
180 
181 
185 
186 
187 
188 
189 
190 
191 
192 
193 
199 
200 
202 
206 
207 
214 
215 
216 
217 
221 
222 
223 
224 
225 
226 
227 
228 
229 
230 
231 
332 


1,180 
1,131 
1,150 
1,125 
1,093 
1,048 
1,100 

944 
1,212 

982 
1,262 

981 
1,062 
1,108 
1,165 
1,062 
1,162 
1,043 
1,087 
1,181 
1,087 
1,243 
1,156 
1,225 
1,256 
1,188 
1,083 
1,088 
1,069 
1,000 

981 
1,106 
1,062 
1,037 
1,150 
1,087 
1,038 
1,131 
1,256 
1,125 
1,148 
1,025 
1,120 
1,156 
1,120 
1,112 
1,136 

975 
1,081 
1,018 

937 
1,016 
1,200 
1,075 
1,141 
1,168 
1,000 
1,048 
1,075 


Tare. 


110 
108 
101 
100 
103 

89 

96 

80 
102 
106 
117 

98 
103 
101 

96 
106 

98 

92 

87 

88 
102 

98 
104 
106 
106 
102 

93 
111 
103 

96 

93 

81 

89 

84 

81 

90 
108 

94 

95 
105 

92 
105 
101 
122 
126 
108 
100 

90 
117 
100 
107 
102 
122 
104 

120 

122 

100 

\U 
^5 


Net  wt. 


1,070 

1,023 

1,049 

1,025 

990 

954 

1,004 

8Q4 

1,110 

876 

1,145 

883 

9^4 

l,db7 

1,069 

956 

1,064 

953 

1,000 

1,093 

985 

>1, 145 

1,052 

1,119 

1,150 

1,086 

990 

977 

966 

904 

888 

1,025 

973 

953 

1,069 

997 

930 

1,037 

1,161 

1,020 

1,056 

920 

1,019 

1,034 

994 

1,004 

1,036 

885 

964 

918 

830 

914 

1,078 

971 

1,021 

1,046 
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Mark. 


IF.G.-. 

I.M 

LB 

I.C 

LM 

T.I.  R-- 

L.  K 

LP 

Do 

LG 

Do 

L.G.C-. 

1)0.... 

Do 

LE 

B.R 

LN  .... 

LM 

W.N... 

L.C 

LM 

Do 

Do 

H.P 

L  W 

T.S 

LW.... 

Do.  ... 
N.G 

Do 

LP 

LK 

8.H 

M.W... 

Do 

LB 

F.M 

Do 

W.N.... 
F.W  .... 
B.A.W.. 

Do 

Do 

Do 

T.W  .... 
W.A  ... 

LB 

LN  .... 

LW 

L8 

B.W  ... 

LW 

G.W  ... 

8.H 

LS 

LLN.. 

LC 

LB f 

Do 


No.    Gross  wt. 


Tare. 


234  I 

235  ! 
236 
237 
238 
239 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
20 
22 
25 
26 
28 
29 
30 
31 
32 
41 
42 
43 
44 
45  I 


1, 

1, 

1, 

1. 

1, 

1 

1, 

1, 

1 

1, 

1, 

1, 

1, 

1, 

1, 

1 

1, 

1, 

1, 

1 

1, 

1, 

1, 

1, 

1. 

1, 

1, 


925 
,027 
,131 
,009 
,062 
,075 
,106 
,193 
,066 
,288 
,206 
,077 
,131 
,189 
,062 
,175 
,106 
,168 
,050 
,081 
,150 
,131 

,i:n 

.,184 
,085 

000 
,100 
,081 

964 
1,037 

962 

981 
,200 
.,187 

981 
,050 
,031 
,019 
,089 
,029 
,243 
,231 
,080 
,048 
,150 
,191 

988 
,089 
,009 
,000 
,123 
,062 
,223 
,031 
,006 
1,004 

546 

965 
1,054 


1, 
1, 

1, 

1 

1, 

1, 

1, 

1, 

1 

1, 

1, 

1, 


1, 
1, 
1, 
1, 
1, 
1, 
1, 
L 


106 
120 
102 
102 
101 

95 
104 
113 
123 
122 
121 
120 
118 
120 
107 
123 
106 
112 
100 
114 
114 
119 
118 
107 
119 

98 
120 
116 
127 
133 
110 
120 
116 
112 
115 
122 
106 
112 
118 
118 
114 
104 
119 
118 
106 
116 
123 
123 
107 

90 
132 
120 
122 
119 

96 
100 
118 
100 
107 


Net  wt 


819 

907 

1,029 

907 

961 

980 

992 

1,080 

943 

1,166 

1,085 

957 

1,013 

1,069 

955 

1,052 

1,000 

1,056 

950 

967 

1,036 

1,012 

1,033 

1,077 

966 

902 

980 

965 

837 

904 

852 

861 

1,084 

1,075 

866 

928 

925 

907 

971 

911 

1,129 

1,127 

961 

930 

1,044 

1,075 

865 

966 

902 

910 

991 

942 

1,101 

912 

910 

904 

428 

865 

947 


Mark. 

No. 

Gross  wt. 

T.O 

46 

912 

LT 

47 

1,114 

Do 

48 

1,037 

LH.T... 

49 

1,012 

B.  8.W.. 

50 

1,056 

Do 

61 

1,085 

Do 

52 

1,085 

Do 

53 

981 

Do 

54 

1,062 

Do 

55 

1,050 

Do 

56 

1,080 

Do 

57 

1,075 

Do 

58 

1,050 

Do 

59 

1,004 

Do 

60 

1,027 

Do 

61 

1,062 

A.W  .... 

62 

1,056 

LW.N  .. 

63 

1,014 

W.  L  R  .  . 

64 

1,050 

C.P 

65 

1,027 

B.  S.  W  .  . 

66 

1,030 

Do 

67 

1,000 

LG 

115 

1,114 

Do 

116 

1,179 

8.H 

122 

1,181 

LG 

135 

1,194 

Do 

139 

1,256 

LF.G... 

150 

1,100 

Do 

154 

1,089 

LM 

169 

958 

Do 

170 

1,166 

Do 

171 

1,162 

T.R 

7 

1,175 

LF.G... 

8 

987 

Do 

30 

1,156 

8.H 

60 

1,188 

LG 

77 

1,262 

Do 

78 

1,093 

LC 

85 

979 

LF.G... 

87 

1,021 

8.H 

91 

1,093 

Do 

92 

1,050 

LG 

100 

1,094 

L.B.  G... 

4 

1,115 

Do 

5 

1,143 

LF.G... 

11 

1,175 

LG 

17 

1,214 

F.E 

28 

929 

L.B.  G... 

37 

1,126 

D.C 

41 

1,100 

C.8 

46 

962 

Do 

47 

981 

LN 

49 

1,069 

E.B 

62 

1,250 

LF.G... 

118 

1,179 

S.H 

119 

1,062 

Do 

120 

1,043 

8.M  .  .... 

299 

1,012 

LP 

i    SOO 

1,126 

Netwt. 


122 

128 

122 

131 

80 

97 

84 

80 

90 

95 

91 

85 

91 

83 

83 

93 

112 

101 

116 

107 

90 

83 

114 

121 

89 

120 

114 

130 

131 

106 

114 

100 

113 

120 

114 

84 

108 

106 

116 

116 

85 

87 

110 

115 

104 

109 

120 

102 

117 

114 

104 

106 

113 

131 

104 

97 

93 

81 

108 


790 

986 

915 

881 

976 

988 

1,001 

901 

972 

966 

987 

990 

959 

921 

944 

969 

944 

913 

934 

920 

936 

917 

1,000 

1,058 

1,092 

1,074 

1,142 

970 

968 

852 

1,052 

1,062 

1,062 

867 

1,042 

1,104 

1,154 

987 

863 

906 

1,008 

963 

984 

1,000 

1,039 

1,066 

1,094 

827 

1,008 

986 

868 

875 

966 

1,119 

1,075 

966 

960 

931 

1,017 


I 


WILLIAM    O.   BIDOELT    AND    OTHERS. 


LIST— Continued. 


21 


Hark. 

No. 

Qro88  wt. 

Tare. 

Netwt. 

Mark. 

No. 

Gross  wt. 

Tare. 

Net  wt. 

LP 

801 

1,112 

100 

1,012 

G.F.W... 

12 

975 

110 

865 

Do 

302 

969 

104 

865 

LF.G 

14 

1,118 

108 

1,010 

LD 

305 

1,023 

108 

915 

LLN-... 

15 

1,030 

104 

926 

E.E 

306 

1,067 

93 

974 

E.8 

16 

1,206 

102 

1,104 

I.F 

307 

1,035 

93 

942 

Do 

17 

1,200 

96 

1,104 

LD. 

308 

1,014 

100 

914 

F.G 

18 

925 

101 

824 

O.M 

309 

985 

96 

889 

1  E.8. 

19 

1,062 

95 

967 

T.8 

310 

1,142 

109 

1,033 

1  D.T 

20 

1,106 

110 

996 

LM 

311 

1,018 

101 

967 

1  LM 

21 

1,150 

100 

1,056 

LD 

312 

1,027 

98 

929 

1     Do 

22 

962 

89 

873 

S.O 

326 

1,215 

104 

1,111 

Do 

23 

912 

87 

825 

LW 

327 

1,062 

92 

970 

A.M.  .... 

24 

1,200 

105 

1»095 

ID 

331 

1,144 

104 

1,040 

i  LG 

26 

1,025 

98 

927 

Do 

332 

1,202 

100 

1,102 

.  E.S. 

27 

1,058 

95 

963 

LF.G 

334 

1,050 

98 

952 

W.T 

31 

904 

86 

818 

W,  fV  .... 

336 

1,125 

90 

1,038 

LG 

34 

1,056 

101 

950 

Do 

337 

1,033 

88 

946 

N.G 

35 

1,119 

99 

1,020 

LC 

338 

1,030 

96 

934 

P.R 

38 

944 

95 

849 

W.C 

340 

1,087 

116 

971 

LC 

39 

1,114 

105 

1,009 

Do 

341 

1,019 

119 

900 

L.W 

40 

1,014 

89 

925 

R.B 

352 

1,008 

106 

902 

L8 

41 

1,087 

98 

989 

LB. 

334 

1,083 

107 

976 

LB 

42 

1,256 

122 

1,134 

LM.M.  -- 

335 

1,150 

125 

1,025 

T.8 

43 

1,094 

98 

996 

W.T.8.  .. 

336 

1,008 

82 

926 

Do 

44 

1,110 

102 

1,008 

LM 

337 

1,012 

105 

907 

;     Do 

45 

1,013 

100 

933 

Do 

360 

1,075 

106 

969 

;    Do 

46 

1,106 

98 

1,008 

F.D 

364 

912 

90 

822 

L.M 

47 

1,037 

121 

916 

LB 

365 

962 

111 

851 

V.G 

48 

1,069 

98 

971 

H.R 

366 

1,010 

83 

927 

i  LM 

49 

1,052 

96 

936 

R.B 

367 

1,006 

100 

906 

Do 

50 

1,137 

103 

1,034 

C.H 

368 

1,034 

118 

916 

1  LW 

53 

1,102 

100 

1,002 

L.K 

369 

1,012 

91 

921 

G.G 

54 

1,170 

96 

1,074 

LM 

370 

1,014 

102 

912 

'  G.C.H 

55 

1,075 

112 

963 

W.W.... 

372 

1,085 

90 

995 

LN. 

56 

1,060 

110 

950 

LN 

374 

1,040 

96 

944 

E.8 

57 

1,216 

104 

1,112 

O.F.W  .. 

375 

1,087 

104 

983 

T.C.  R... 

45 

1,112 

107 

1,005 

Do 

376 

1,100 

104 

996 

LF.  G... 

51 

1,220 

96 

1,124 

Do 

377 

1,062 

108 

954 

T.  P 

62 

912 

92 

820 

Do 

378 

1,087 

101 

986 

R  I 

83 

1,150 

106 

1,044 

T.W 

379 

1,075 

106 

969 

Do 

84 

1,088 

106 

982 

EM 

380 

1,137 

114 

1,023 

Do 

85 

1,212 

108 

1,104 

LC  •-..•• 

281 

1,006 

100 

906 

Do 

86 

1,190 

102 

1,088 

E.P 

382 

1,062 

104 

958 

B.  W.  B.. 

96 

931 

102 

829 

LB. 

383 

1,114  1 

96 

1.018 

1  L  B 

107 

1,142 

106 

1,036 

Do 

384 

1,145 

94 

1,051 

1  1.8 

127 

1,050 

112 

936 

LM 

3S5 

1,087 

90 

997 

i       Do..-. 

128 

1,031 

97 

934 

E.M 

387 

1,122 

114 

1,008 

!  LT 

134 

1,067 

110 

967 

E.8 

388 

1,208 

115 

1,097 

I    M 

135 

1,122 

96 

1,026 

LC 

389 

1,077 

111 

966 

L  W 

138 

927 

79 

848 

Do 

1 

1,075 

111 

964 

R.  V.  8  .. 

141 

1,038 

111 

927 

B.8 

2 

1,160 

111 

1,049 

L  D 

142 

1,033 

110 

923 

LB. 

3 

1,129 

100 

1,029 

LB 

144 

1,162 

93 

1,069 

M.W 

4 

1,069 

118 

951 

Do 

145 

1,212 

102 

1,110 

L.C 

6 

975 

122 

853 

LH.  G... 

146 

956 

102 

854 

O.F.W.- 

7 

1,110 

98 

1,012 

G.  M 

148 

1,131 

108 

1,023 

Do 

8 

993 

108 

885 

L  M 

149 

1,069 

95 

974 

Do 

9 

1,062 

101 

962 

IP 

153 

1,075 

110 

965 

Do 

10 

1,023 

102  1 
104  1 

P2i 

871  1 

1  Q.  M.... 

164 

1,055 

10% 

Do 

22  1 

976  t 

LF 

156 

1,112 

22 
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Mark. 

No. 

R.  I 

157 

Do  .... 

158 

Do  .... 

159 

Do  .... 

160 

Do  .... 

161 

Do 

162 

Do  .... 

163 

Do 

164 

Do  .... 

165 

Do  .... 

166 

Do 

167 

Do 

169 

Do.-.. 

170 

Do.... 

171 

Do  .... 

172 

Do 

173 

Do 

174 

Do  .... 

175 

Do  .... 

177 

Do.... 

178 

Do  .... 

179 

W.  N.... 

168 

I.  W 

180 

W.  I.  G.. 

186 

T.  W.... 

187 

I.  D 

188 

C.  T 

191 

I.  R 

199 

E.  B 

201 

C.  T 

205 

Do  .... 

206 

A.  M  .... 

208 

I.  M 

209 

I.  T 

211 

M.  H  . .. . 

213 

W.   C... 

215 

L.  B.  G.. 

217 

LC 

219 

L  D 

228 

LE 

240 

R.  B.  C  .. 

242 

I.F.  G... 

243 

L.  B.  G  -. 

244 

W.  N.... 

248 

W.  N.C.- 

249 

I.  H.G... 

259 

T.  P 

260 

B.  S.  W.. 

265' 

Do 

266 

Do 

267 

Do 

268 

M.  H.... 

269 

R.V.  8... 

271 

L  M 

272 

I.  R 

273 

R.  I 

277 

Do 

278 

Do 

279 

I>o ) 

2B0 

Gro68  wt. 


1 
1 
1 
1 
1 
1, 

1, 

1 

1 

1 

1 

1 

1 

1 

1 

1 


1, 


1 

1 
1 
1 
1 

1 
1 
1 
1 
1, 
1, 


027 
112 
013 
075 
100 
106 
981 
037 
025 
130 
012 
023 
121 
009 
134 
150 
058 
006 
985 
190 
025 
865 
960 
000 
052 
950 
075 
156 
094 
112 
062 
075 
075 
185 
018 
100 
042 
968 
031 
114 
982 
996 
006 
923 
083 
145 
970 
108 
137 
107 
042 
931 
138 
108 
012 
225 
276 
280 

2m 


104 

103 

109 

114 

111 

108 

108 

107 

109 

106 

110 

110 

107 

109 

100 

103 

107 

110 

109 

104 

102 

100 

83 

106 

102 

107 

85 

108 

112 

87 

92 

100 

98 

109 

108 

110 

100 

107 

96 

85 

99 

102 

95 

104 

103 

95 

113 

86 

87 

87 

84 

108 

104 

116 

103 

100 

102 

106 

104 


Netwt. 


923 

1,009 

922 

961 

989 

998 

873 

930 

916 

1,024 

902 

913 

1,014 

900 

1,034 

1,047 

951 

896 

876 

1,086 

923 

765 

877 

894 

947 

843 

990 

1,048 

982 

1,025 

970 

975 

977 

1,070 

910 

990 

942 

861 

935 

1,029 

883 

894 

911 

819 

980 

1,050 

857 

1,022 

1,050 

1,020 

958 

823 

1,034 

992 

909 

1,125 

1,173 

1,194 

1,104 


R.  I 

I.  F.  G... 

M.  H 

M.  D 

Do 

S.  H 

Do 

Do 

Do 

Do 

Do 

LB 

W.C 

G.  F.W.. 

Do 

Do 

I.W 

I.E 

I.  M 

E.G 

I.N 

T.S 

Do 

B.N 

L.C 

Do 

M.  W.  M  . 
L.  W.-.. 

I.R 

T.S 

I.R 

E.  W 

H.W 

C.T 

H.W 

W.N 

B.B 

W.G 

LH.G. -. 

Do 

N.G ., 

LC 

N.G 

P.E 

Do 

H.P 

W.H 

LN 

W.N 

LG 

Do 

W.N 

E.B 

L.C 

Do.  . 

C.  W 

KE 

LN 

L M.  .... 


286 

285 

287 

289 

290 

293 

294 

295 

296 

297 

298 

1 

2 

4 

5 

6 

7 

10 
11 
13 
14 
15 
16 
17 
18 
20 
23 
24 
26 
27 
28 
29 
31 
39 
40 
41 
42 
43 
44 
45 
47 
48 
49 
50 
51 
52 
53 
54 
55 
66 
67 
68 
69 
60 
61 
62 
63 
64 
65 


I 


994 
1,050 
1,072 

995 

942 
,125 
,154 
,093 
,012 
,042 
,075 
,135 
,039 
,137 

994 
,175 
,087 

935 
,018 
.062 
,131 
,142 
,104 
,094 
,222 
,106 

889 
,156 
,100 
,193 
,075 
,187 
,294 
,168 
,062 
,030 

965 
,168 
,300 
,350 
,144 
,108 
,062 
,256 
,050 
,229 
,162 
,181 
,018 
,212 
,194 
,072 
,002 
,237 
,212 
,250 
,175 
,126 

968 


1 

1 

1, 

1, 

1, 

1, 

1 

1 


1, 
1, 

1, 
L 
1, 
1, 
1, 
1, 
1, 
1, 

1 

1 

1, 

1, 

1 

1 

1 

1 


98 

104 

102 

107 

103 

82 

81 

86 

92 

82 

83 

96 

100 

108 

108 

104 

115 

81 

95 

91 

105 

96 

99 

110 

132 

117 

130 

106 

100 

98 

100 

114 

119 

106 

112 

119 

106 

126 

100 

117 

122 

116 

126 

118 

123 

106 

98 

106 

118 

126 

123 

111 

121 

108 

126 

125 

118 

115 

100 


Netwt. 


896 

946 

970 

888 

839 

1,043 

1,071 

1,007 

926 

960 

992 

1,040 

939 

1,029 

886 

1,071 

972 

854 

923 

971 

1,062 

1,046 

1,005 

884 

1,090 

989 

759 

1,050 

1,000 

1,095 

975 

1,073 

1,050 

1,062 

950 

911 

860 

1,032 

1,200 

1,233 

1,022 

992 

936 

1,138 

927 

1,123 

1,064 

1,076 

900 

1,087 

1,071 

961 

881 

1,129 

1,086 

1,126 

1,067 

1,011 

868 
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Mark,    i   No. 


LB I  66 

W.H I  67 

LC '  68 

T.P j  69 

I.W !  70 

T,  S I  71 

Do I  72 

Do ,  73 

Do I  74 

H.R 75 

M.W 76 

G.  A 77 

RR j  78 

T.E 4 

H.N I  13 


Gross  wt.  Tare.  1  Net  wt. 


1,087 
1,027 
1,077 
1,106 
1,319 
1,169 
1,119 
1,100 
1,137 
843 
1,048 
1,092 
1,125 
1,018 
1,083 


98 
123 
106 
113 
125 

98 
120 
108 
102 
120 
117 
131 
125 
114 

99 


989 
904 
961 
993 

1,194 

1,071 
999 
992 

1,035 
723 
931 
961 

1,000 
904 
984 


Mark. 


L  F.  G.  . 

R.  I 

B.  W.  B  - 
T.O 

B.  C  .  . . . . 

w.c 

LM 

Do 

LD 

L.C.  --. 

Do. 

Do- 

LD 

G.A 

LM 


No. 


182 

176 

233 

338 

183 

191 

67 

68 

32 

114 

115 

116 

201 

23 

150 


Gross  wt.  Tare. 


1,075 
1,231 
1,002 

950 

982 
1,166 
1,192 
1,225 
1,162 

931 
1,062 

973 
1,075 

815 
1,108 


108 
104 
102 
110 
111 
106 
90 
92 
118 
114 
128 
123 
114 
96 
114 


Net  wt. 


967 

1,127 

900 

840 

871 

1,060 

1,002 

1,133 

1,044 

817 

934 

850 

961 

719 

994 


Received,  the  11th  of  March,  1813,  of  James  Naylor,  (late  inspector,)  six  hundred  and 
niDety-eight  hogsheads  of  tobacco,  now  in  Magpruder's  warehouse. 

JAMES  BADEN. 


Btati  or  Mabtland, 

Prince  Gtorge*t  county,  ad  : 

I  hereby  certify  that  the  within  and  aforegoing  is  truly  taken  and  copied  from  the 
original,  now  on  file  in  my  office. 
In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  affixed  the  seal  of 
r        ,   Prince  George's  county  court,  this  12th  day  of  December,  A.  D.  1849. 
^*^^J  JOHN  B.  BROOK, 

Clerk  qf  Prince  Oeorge*%  county  court. 
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List  of  tobacco  notes  belonging  to  WiUiam  G,  Ridgelyy  of  Geargetoumj 
in  the  District  of  Columbia^  taken  or  destroyed  bt/  the  enemy  at  the 
warehouses  at  Benedict,  Magruder's,  and  Nottingham^  on  PatuxeiU 
river,  during  their  visit  to  that  river  in  the  year  1814. 


liark. 


No. 


Grofls.    '  Tare. 


T.  C. 


175 
150 
151 
176 
284 
210 
211 


120 

077 

100 

282 

253 

100 

L  B 

96 
84 

063 
,050 

100 

92 

B.  8 

400 
231 

,041 
,346 

106 

98 

87 

,076 

80 

W.  C 

46 
102 

,023 
055 

88 

W.N 

106 

A.H 

416 
158 
307 
299 
220 

,081 
146 
047 
064 
079 

111 

LM 

109 

G.P 

95 

L  P.  G 

92 

94 

I.  G 

408 

069 

114 

A.P 

325 

062 

112 

G.  F.  W 

375 
376 

,087 
,100 

104 

104 

377 

,062 

108 

378 

,087 

101 

7 

,110 

98 

8 

993 

1  108 

9 

^ 

,062 

100 

10 

* 

,062 

100 

11 

975 

'  104 

12 

975 

'  110 

L  W 

327 
216 
352 
287 
115 
126 
141 

1,062 
1,112 
1,174 
890 
1,087 
1,126 
1  nin 

92 

8.  G 

108 

L  C 

1  106 

R.  L 

78 

L  B.  W 

93 

LI 

'   93 

LB.  I 

87 

F  -■  -" 

992 
000 
052 
047 
116 
289 
284 


92 

88 

89 

94 

107 

103 

112 


Net. 


900 
912 
963 
953 

1,009 

1,186 

1,172 
977 

1,153 
963 
958 
935 

1,248 
996 
935 
949 
970 

1,037 
952 
972 
985 
955 
950 
983 
996 
954 
986 

1,012 
885 
962 
962 
871 
865 
970 

1,004 

1,068 
812 
994 

1,033 
023 


Date  of  note. 


June  30 
June    15 

do. 

June  30 
Aug.  29 
do. 


do. 

June  15 
Oct.  31 
May  16 
May  25 
Not.  28 
Sept.  15 
May  26 
April  7 
May  22 
Dec.  20 
June  23 
Sept.  8 
Sept.  3 
do. 


Dec.       8 
do 


March   9 

do 

do 


1810 
1810 

iVlO 
1810 


1810 
1810 
1810 
1810 
1810 
1810 
1810 
1810 
1810 
1810 
1810 
1810 
1810 


1810 
iVlV 


do. 

April     2, 
do. 


1811 


do. 
.do. 
.do. 


do. 

Nov.  3, 
Nov.  18, 
April  2, 
Jan  2, 
Oct.  19, 
Nov.    21, 


1810 
1810 
1811 
1810 
1810 
1810 


Name  of  wareh'se. 


Nottingham 

do 

do..  .. 

.....do..  ... 
.....do..  .. 
do 


do 

do..  . 

do..  . 

do 

do..  . 

do 

do.-  ., 

do..  ., 

do.-  - 

do.-  .. 

do..  ., 

do..  . 

.....do..  ., 
.....do..  ., 
do..  . 


do..  .. 

do 

Magruder's. 
do 


do. 

do. 

do. 

do.. 


.do. 
.do. 
do. 


do.. 

do.. 

do.. 

Benedict . 

do.. 

do.. 

do.. 


Patuxent  River,  Nottingham  Warehoum,  Dtetmher  8,  1810. 


Mark. 


A.  P. 


No. 


325 


Gro68. 


1,062 


Tare. 


112 


Net. 


950 


Received  of  Alexander  Philpott  one  hogshead  of  Beoond 
tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  I  promise  to  deliver  to  the  said  Philpott, 
or  his  order,  for  exportation,  when  demaded. 
BOSWELL  &  FOWLER,  In^vian, 
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LIST— Continued. 

PatuxerU  River,  Nottifigham  Warehoute,  I>eoemberS,  1810. 


Mtfk. 


P.  G. 


No. 


408 


OroBS. 


1,069 


Tare. 


lU 


Net. 


955 


Received  of  Francifl  Green  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  marg^, 
which  I  promise  to  deliver  to  the  ssdd  Green,  or 
his  order,  for  exportation,  when  demanded. 

BOSWELL  &  FOWLER,  Intpedon, 


PatuxerU  River,  Nottingham  WarehouM,  Sqiember  3,  1810. 


Mark. 


LP.G. 


No. 


299 


Gross. 


1,064 


Tare. 


92 


Net. 


972 


Received  of  John  P.  Greenfield  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  margin, 
which  I  promise  to  deliver  to  the  said  Greenfield, 
or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Irupeetort, 


PatuxerU  River,  Nottingham  Warehouse,  SqfUmber  8,  1810. 


Mark. 


G.P. 


No. 


307 


Gross. 


1,047 


Tare. 


95 


Net. 


952 


Received  of  Gustavus  Proctor  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  margin, 
which  I  promise  to  deliver  to  the  said  Proctor,  or 
his  order,  for  exportation,  when  demanded. 

BOSWELL  &  FOWLER,  Intpedors. 


PatuxerU  River,  Nottingham  Warehouse,  June  23,  1810. 


Mark. 


I.  M. 


No. 


158 


Grora.j  Tare 


1,146  I     109 


Net. 


1,037 


Received  of  James  Moreland  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  margin, 
to  be  delivered  to  said  Moreland  for  exportation, 
when  demanded. 

BOSWELL  &  FOWLER,  Inspedors, 


Patuxent  River,  Nottingham  Warehouse,  Mau  22,  1810. 


Mark. 


W.N. 


No. 


102 


Gross. 


1,055 


Tare. 


106 


Net. 


949 


Received  of  William  Nevitt  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  marg^, 
which  I  promise  to  deliver  to  the  said  Nevitt,  or 
his  order,  for  exportation,  when  demanded. 

BOSWELL  &  FOWLER,  Inspectors, 


Patuzeni  River,  Nottingham  Warehouse,  AprU  7,  1810. 


Mark.  I   No. 


W.  C. 


Gross. 


46 


1,023 


Tare. 


88 


Net. 


935 


/ 


Received  of  Wm.  Cooke  one  hogshead  of  crop  to- 
bacco, mark,  number,  and  weight  as  per  margin, 
which  we  promise  to  deliver  to  the  said  Cooke,  or 
his  order,  for  exportation,  when  demanded. 

BOSWELL  &  FOWLEK,  ^upectora 
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LIST— Continued. 

Patuxenl  Rwer^  Nottingham  Warehouatf  Sqiianber  15,  1810. 


Mark. 

No. 

Gross. 

Tare. 

Net. 

E.S. 

231 

1,346 

98 

1,248 

Received  of  Elizabeth  Smith  one  hogshead  of  secoDd 
tobacco,  mark,  number,  and  weight,  as  p^r  mar- 
gin, which  1  promise  to  deliver  to  the  said  Smith, 
or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Insj.^/ors. 


Patwcent  River ^  Noitingham  Warehouu^  November  28,  1810. 


Mark. 


E.S. 


No. 


400 


Gross. 


1,041 


Tare.     Net. 


106       935 


Received  of  Elisha  Skinner  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  1  promise  to  deliver  to  the  said  Skinner, 
or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Inspedort. 


Patuxerd  River ^  Nottingham  Warehotue^  May  16,  1810. 


Mark. 


L.  B. 


No. 


Gross.  I  Tare. 


Net. 


Received  of  John  Boone  one  hogshead  of  crop  to- 
bacco, mark,  number,  and  weight  as  per  margin, 
to  be  delivered  to  said  Boone,  or  order,  for  expor- 
tation, when  demanded. 

BOSWELL  &  FOWLER,  Iwfpedors. 


Patuxent  River,  Nottingham  Warehouse,  October  31,  1810. 


Mark. 


T.  C. 


No. 


Gross. 


Tare. 


282 


1,253 


100 


Net. 


1,153 


Received  of  Thomas  Contee  one  hogshead  of  second 
tobacco,  mark,  number,   and  weight  as  per  mar- 
gin, which  I  promise  to  deliver  to  the  said  Contee, 
or  his  order^  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Intpedors. 


Patuxent  River,  Nottingham  Warehouae,  June  15,  1810. 


Mark. 

No. 

Gross. 

Tare. 

Net. 

T.  C. 

120 

1,077 

100 

977 

Received  of  Thomas  Contee  one  hognhead  of  second 
tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  I  promise  to  deliver  to  the  said  Contee, 
or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Iwipedon. 


Patuxenl  River,  Nottingham  Warehouse,  Avgu^  29,  1810. 


Mark. 


T.  C. 


No.     Gross. 


Tare. 


Net.  I  Received  of  Thomas  Contee  two  hogsheads  of  second 
i      tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  I  promise  to  deliver  to  the  said  Contee, 
or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  In^pecton. 


1,186 
1,172 
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LIST— Continued. 

Patuxent  JRwer,  Nottingham  Warehouse,  June  30,  1810. 


Mark. 


No. 


^     T.C.       176 


Gross. 


1,047 


Tare. 

Net. 

94 

953 

Received  of  Thomas  Con  tee  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  I  promise  to  deliver  to  the  said  Contee^ 
or  his  order,  for  exportation,  when  demanded. 
BOSWKLL  &  FOWLER,  Impedart. 


Patuxent  River ,  Nottingham  Warehoute,  June  15,  1810. 


Hark,  i   No. 


Gross. 


T.C. 


150  1,000 

151  |1,052 


Received  of  Thomas  Contee  two  hogsheads  of  crop 
tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  we  promise  to  deliver  to  the  said  Con- 
tee,  or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Inspedort. 


Mark. 


T.C. 


Patuxent  River,  Nottingham  Warehome,  June  30,  1810. 


Received  of  Thomas  Contee  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  I  promise  to  deliver  to  the  said  Contee, 
or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Inspectors, 


Patuxent  River,  Nottingham  Warehouse,  August  29,  1810. 


Mark. 


T.C. 


Gross. 


1,116 


Received  of  Thomas  Contee  one  hogshead  of  crop 
tobacco,  mark,  number,  and  weight  as  per  mar- 
gin, which  I  promise  to  deliver  to  the  said  Contee,. 
or  his  order,  for  exportation,  when  demanded. 
BOSWELL  &  FOWLER,  Inspectors. 


Kark. 


T.  C. 


T.  W.. 
LB... 
E.  8.. 
W.  C. 
W.  N-, 
A.H... 
LM... 
0.  P... 
L  P.  G. 
P.  G... 
l.P... 


No.   Gross. 


175 
150 
151 
176 
284 
426 

96 
400 

46 
102 
416 
158 
307 
299 
408 


Tare. 


992 
1,000 
1,052 
1,047 
1,116 
1,045 
1,063 
1,041 
1,023 
1,055 
1,081 
1,146 
1,047 
1,064 
1,069 

i,oe2 


92 

88 

89 

94 

107 

108 

100 

106 

88 

106 

111 

109 

95 

92 

114 

212 


Net. 


900 
912 
963 
953 

1,099 
937 
963 
935 
935 
949 
970 

1,037 
952 
972 
955 
950 


Date  of  Note. 


Name  of  wareh'se. 


June 
June 


June 

Aug. 

Jan. 

May 

Nov. 

April 

May 

Dec. 

June 

Sept. 

Sept. 

Dec. 


30, 1810 
15. 1810 
do 

30,1810 

29, 1810 

14.1811 

16,1810 

28,1810 

7,1810 

22,1810 

20, 1810 

23,1810 

8,1810 

3,1810 

8, 1810 

do 


Nottingham. 

do..... 

do 

do 

do 

do...  . 

do...., 

do 

do 

do 

......do.--- 

do 

do 

... do...-- 

do..-. 

do — 
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Mark. 


K  8..-. 

T.  C-... 

L  B.-.. 
T.  C... 

L  P.  G.. 
G.  F.  W 

I.W.... 
O.  F.  W 


LC... 
R.  L... 
L  B.  W 
L  I..-. 
I.  B.  I . 


No. 

Gross. 

Twe. 

231 

1,346 

98 

87 

1,076 

80 

210 

1,289 

103 

211 

1,284 

112 

84 

1,060 

92 

120 

1  077 

100 

282 

1,263 

100 

220 

1,079 

94 

376 

1,087 

104 

376 

1,100 

104 

377 

1,062 

108 

378 

1,087 

101 

327 

1,062 

92 

9 

1,062 

100 

10 

1,062 

100 

11 

975 

104 

12 

976 

110 

7 

1,110 

98 

8 

993 

108 

216 

1,112 

108 

362 

1,174 

106 

287 

890 

78 

116 

1,087 

93 

126 

1,126 

93 

141 

1,010 

87 

Net. 


Date. 


1,248 
996 

1,186 

1,172 
958 
977 

1,163 
986 
983 
976 
964 
986 
970 
962 
962 

.  871 
865 

1,012 
886 

1,004 

1,068 
812 
994 

1,033 
923 


Sept.  16,1810 
May  26, 1810 
Aug.  29,1810 
do 


May  26, 1810 
June  16, 1810 
Oct.  31, 1810 
Sept.  3, 1810 
March  9,1811 
do 


Nov. 
April 


.do 

.do 

3,1810 
2,1811 
.do 


.do 

.do 

.do 


Nov. 

AprU 

Jan. 

Oct. 

Nor. 


do 

18,1814 

2,1811 

2,1810 

19,1810 

21,1810 


Name  of  wareh'se. 


Nottingham. 

do 

do 

do  .... 

do 

do 

do 

do 

Biag^uder's.. 

do 

do 

do  .... 

do 

do.1... 

do 

do 

..do..... 

..do 

do..... 

do 

Benedict 

do 

......do..... 

do 


Senate  Commttteb  of  Claims, 

February  9,  1863. 

Sir  :  In  reference  to  your  petition  '^  praying  indemnity  for  tobacco 
destroyed  by  the  British  in  the  war  of  1812,"  now  pending  before  this 
committee,  I  am  directed  by  Governor  Pratt  to  inform  you  that  there 
is  no  evidence  accompanying  your  petition  upon  which  the  committee 
can  act.  The  destruction  of  the  warehouses  named  by  you  may  be  an 
admitted  fact,  but  there  is  no  evidence  submitted  that  any  property 
belonging  to  you  was  destroyed,  or  that  you  had  any  tobacco  in  the 
warehouses  at  all.  The  unsupported  statement  of  a  claimant,  however 
respectable,  cannot  be  received  as  evidence. 

Respectfully,  your  obedient  servant, 

N.  C.  TOWLE, 
Clerk  Committee  of  Claims, 

Mr.  W.  Ot.  RiDGELY, 

Georgetoumy  D,  C. 


In  the  Senate  op  the  United  States — January  4, 1854. 

Mr.  Pratt,  from  the  Committee  of  Claims,  submitted  a  report,  (No. 
19,)  accompanied  by  the  following  bill ;  which  was  read,  and  passed 
to  a  second  reading : 


WILLIAM    G.    RID6ELT   AND   OTHERS.  2& 

A  BILL  for  the  reUef  of  WiUiam  Q.  Eidgelj. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
^aies  of  America  in  Congress  assembled,   That  the  proper  accounting 

—  I  officers  of  the  treasury  shall  audit  the  claim  of  William  G.  Ridgely, 
J  I  for  tobacco  destroyed  by  the  British,  in  eighteen  hundred  and  fourteen, 
"  at  the  warehouses  at  Nottingham  and  Magruder's  Ferry,  in  Prince 
.^''    (Jeorge's  county,  and  at  Benedict,  in  Charles  county,  Maryland,  and 

—  I  from  such  proof  as  may  be  exhibited  to  them,  within  six  months  after 
""[   the  passage  of  this  act,  ascertain  the  quantity  and  value  of  his  tobacco- 

so  destroyed  ;  and  that  the  amount  so  ascertained  shall  be  paid,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated,  to  the  said 
William  G.  Ridgely. 


In  the  Senate  op  the  United  States — May  2,  1856. 

Mr.  Wade  made  the  following  report,  (to  accompany  bill  S.  278 :) 

Tkt  Comm'ttee  of  Claims ,  to  whom  was  re/erred  the  petition  of  William 

G.  Bidgely,  report : 

This  claim  is  for  indemnity  for  a  quantity  of  tobacco  belonging  to 
the  petitioner,  which  was  destroyed  by  the  British  during  the  invasion 
of  Maryland,  in  the  year  1814.  The  tobacco  was  stored  in  the  public 
warehouses  at  Nottingham,  Magruder's  and  Benedict,  in  said  State, 
and  the  facts  and  circumstances  attending  its  destruction  are  set  forth 
in  the  report  from  this  committee  (No.  183)  at  the  last  session  of  Con- 
gress, on  the  petitions  of  the  widow  of  Rinaldo  Johnson,  and  of  Hodges 
and  Lansdale,  for  whose  relief  a  bill  was  reported  and  passed  the 
Senate.  The  provisions  of  the  bill  referred  to  authorizes  the  proper 
accounting  oflScers  of  the  treasury  to  audit  the  claims  of  the  said 
claimants,  and  to  ascertain  the  quantity  and  value  of  their  tobacco  so 
destroyed,  and  that  the  amount  so  ascertained  should  be  paid.  As 
the  claim  of  Mr.  Ridgely  involves  the  same  facts  and  principles,  it  is 
deemed  just  and  equitable  that  the  same  relief  should  be  extended  to 
him.     The  accompanying  bill  isliccordingly  reported. 


In  the  Senate  op  the  United  States — May  2,  1856. 

Mr.  Wade  made  the  following  report,  (to  accompany  bill  S.  278:) 

The  Committee  of  Claims,  to  whom  were  referred  the  petition  of  the 
widow  of  Rinaldo  Johnson,  and  the  petition  of  Hodges  &  Lansdale ^ 
providing  indemnity  for  tobacco  destroyed  by  the  British  in  1814, 
have  given  the  subject  a  thorough  investigation,  and  now  report : 

That  Commodore  Barney,  in  1814,  commanded  the  United  States 
flotilla  designed  by  the  American  government  to  protect  the  Chesa- 
peake bay  and  its  tributaries  from  the  naval  force  of  the  enemy  ;  that 
to  prevent  the  capture  of  the  vessels  under  bis  command,  be  "waa  com- 
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pelled  to  abandon  the  Chesapeake,  and  was  induced  to  sail  up  the 
ratuxent  river,  one  of  its  tributaries,  with  the  hope  that  the  British 
would  be  unable,  or  at  least  unwilling,  to  follow  with  their  larger 
vessels.  This  expectation  of  the  commodore  was  not  realized ;  he 
was  pursued  by  the  enemy,  and  was  ultimately  compelled  to  blow  up 
his  vessels  to  prevent  their  capture. 

It  is  well  known  to  the  Senate  that  from  this  period  the  Patuxent 
river  was  permanently  occupied  by  the  naval  forces  of  the  enemy,  and 
l)ecame  the  point  from  which  various  military  expeditions  were  or- 
dered against  the  surrounding  country,  terminating  with  the  capture 
of  Washington,  and  the  burning  of  the  Capitol.     General  Winder 
was  placed  in  command  of  this  military  division ;  the  militia  was 
<5alled  out  to  resist  the  landing  of  the  British  forces,  and  for  a  consid- 
erable period  were  successful  in  several  instances  in  preventing  the 
landing,  and  in  all  instances  in  driving  the  enemy  back  to  their  vessels. 
It  appears,  from  the  evidence,  that  two  public  warehouses  had  been 
erected  many  years  before  this  period  upon  the  margin  of  the  Patuxent, 
for  the  inspection  and  deposit  of  the  tobacco  grown  by  the  citizens 
of  Prince  George's  county — one  at  the  village  of  Nottingham,  the 
other  at  Magruder's  Ferry ;  that  these  houses  were  in  1814  filled 
with  hogsheads  of  tobacco,  the  property  of  the  planters  of  that  county, 
or  of  merchants  who  had  purchased  it  for  shipment ;  and  that  the 
tobacco  for  which  remuneration  is  now  claimed  by  the  petitioner,  R. 
Johnson,  had  been  deposited  in  the  warehouse  at  Magruder's  Ferry, 
and  that  the  tobacco  for  which  payment  is  asked  by  Hodges  &  Lans- 
dale  was  deposited  in  the  warehouse  at  Nottingham.     The  evidence 
conclusively  establishes  the  fact  that  the  warehouse  at  Magruder's 
Ferry  was  burned  by  the  British,  with  all  the  tobacco  it  contained, 
and  that  all  the  tobacco  in  the  warehouse  at  Nottingham  was  either 
taken  away  or  burned  by  the  enemy. 

In  investigating  the  right  of  the  petitioners  to  indemnity  from  the 
federal  government,  your  committee  at  once  perceive  that  the  peti* 
tioners  could  never  have  claimed  indemnity  under  the  general  laws  of 
1816  and  1817,  because  the  relief  designed  to  be  afforded  by  those  acts 
'expressly  and  exdusivdy  applied  to  injuries  to  real  property ,  The  act 
of  1816  provides  ^'that  any  person -who,  in  the  time  aforesaid,  has 
sustained  damages  by  the  destruction  of  his  or  her  house  or  building 
by  the  enemy,  while  the  same  was  occupied  as  a  military  deposit 
under  the  authority  of  an  officer  or  agent  of  the  United  States,  shall 
be  allowed  and  paid  the  amount  of  such  damage,  provided  it  shall  ap- 
pear that  such  occupation  was  the  cause  of  its  destruction." 

Your  committee  nave  been  unable  to  recognise  the  force  or  propriety 
of  the  distinction  which  makes  the  United  States  liable  for  reoL  pro- 
perty destroyed  by  the  enemy,  and  which  exempts  the  government 
from  liability  ior  personal  property  destroyed  under  the  same  circum- 
stances ;  they  are  unable  to  appreciate  the  justice  of  a  rule  which 
makes  the  government  liable  for  a  house  burned  by  the  enemy,  and 
exempts  it  from  liability  for  the  personal  property  burned  in  the  house. 
Your  committee  are  of  opinion  that  the  United  States  should  be  heW 
liable  to  reimburse  her  citizens,  whenever  private  property  has  beer 
(in  accordance  with  the  usages  of  civilized  warfare)  destroyed  by  f 
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public  enemy,  because  of  its  use  for  military  purposes  by  the  authority 
of  an  officer  or  agent  of  the  government. 

Your  committee  believe  that  the  facts,  to  which  they  will  now  very 
briefly  advert,  fully  establish  the  right  of  the  petitioners  to  relief, 
under  the  principle  here  laid  down. 

First.  In  reference  to  the  warehouse  at  Magruder's  Ferry,  it  ap- 
pears that  a  considerable  American  force  was  stationed  behind  this 
warehouse,  which,  being  filled  with  tobacco,  afforded  complete  protec- 
tion against  the  cannon  of  the  enemy,  and  that  a  battle  was  fought 
with  the  British  vessels,  which  continued  until  the  ammunition  of  our 
troops  was  exhausted,  and  they  were  consequently  obliged  to  retreat. 
It  is  clearly  proven  that  upon  the  retreat  of  the  American  forces,  the 
British  landed  and  burned  the  warehouse,  with  the  tobacco  of  the 
petitioner,  R.  Johnson,  and  others  therein  contained.  In  regard  to 
the  tobacco  destroyed  at  the  Nottingham' warehouse,  it  appear  that  this 
warehouse  was  for  a  considerable  time  the  depository  of  the  military 
stores  intended  for  the  use  of  the  militia  employed  in  the  defence  of 
this  exposed  section  of  Maryland,  and  that  upon  one  occasion  the 
tobacco  was  rolled,  by  the  directions  of  the  officer  in  command,  from 
this  house,  with  which  a  breastwork  was  formed,  from  behind  which 
the  enemy  were  fought  and  repulsed.  It  also  appears  that  when  the 
enemy  subsequently  landed  and  proceeded  to  Washington,  they  de- 
stroyed or  took  away  all  the  tobacco  deposited  in  this  warehouse  which 
belonged  to  the  petitioners,  Hodges  &  Lansdale,  and  others. 

Tour  committee  further  report  that  no  possible  doubt  can  exist  as 
to  the  quantity  of  the  tobacco  which  belonged  to  the  petitioners,  be- 
cause it  is  evidenced  by  tobacco  notes  now  in  their  possession,  or  de- 
posited in  the  State  Department,  which  designate  each  hogshead  and 
the  net  weight  of  its  contents.  There  a.e  many  precedents,  to  which 
your  committee  do  not  deem  it  necessary  to  refer,  where  the  govern- 
ment have  paid  for  personal  property  destroyed  under  similar  circum- 
stances. The  value  of  the  tobacco  is  also  established  by  satisfactory 
proof;  but  the  committee  have  deemed  it  better,  in  the  bill  which  they 
havo  prepared  for  the  relief  of  the  petitioners,  to  provide  that  the 
proper  accounting  officers  of  the  treasury  shall  ascertain,  Irom  such 

Cif  as  may  be  laid  before  them,  the  quantity  and  value  of  the  to- 
o  destroyed,  and  shall  pay  the  value  so  to  be  ascertained. 
There  being  no  distinction  in  principle  in  the  right  of  the  petitioners 
to  relief,  the  committee  have  reported  a  bill  for  their  joint  relief,  which 
they  confidently  recommend  to  the  favorable  consideration  of  the 
Senate. 


Nottingham,  August  28,  1828. 

Sir:  At  your  request  for  information  in  relation  to  the  tobacco 
(your  property)  taken  from  the  warehouses  at  Nottingham  by  the 
British  during  the  period  of  their  invasion,  I  have  to  state  that  a 
part  of  your  tobacco  was  used  by  my  order,  as  commanding  officer  at 
Nottingham,  for  the  purpose  of  erecting  a  breastwork  for  the  de^exi^ 
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of  the  place  ;  and,  to  the  exception  of  three  or  four  hogsheads,  I  am 
confident,  out  of  the  sale  I  made  to  you  of  105  hogsheads,  that  the 
remainder  was  carried  away  by  the  enemy.  I  also  recollect  that  Ben- 
jamin Oden,  esq.,  remarked  that  a  part  of  the  tobacco  thus  used  waa 

sold  by  him  to  you. 

With  due  respect,  yours,  very  truly, 

GEO.  W.  BISCOE. 

Charles  J.  Catlett,  Esq, 


DiSTRicrr  of  Columbia,  )  .      . . . 
WcLshington  county ,  J 


On  this  28th  day  of  August,  1828,  personally  appeared  George  W. 
Bisooe  before  me,  the  subscriber,  a  justice  of  the  peace  in  and  for  the 
county  aforesaid,  and  made  oath  on  the  Holy  Evangelist  of  Almighty 
God  that  the  facts  as  stated  in  the  above  and  foregoing  letter  are  cor- 
rect and  true,  to  the  best  of  his  knowledge  and  belief. 

JAMES  ORD,  J.  P. 


Graystown,  February  27,  1832. 

Sir:  I  have  been  requested  by  Mr.  Catlett  to  state  to  the  commit- 
tee over  which  you  preside  my  knowledge  and  opinion  of  the  destruc- 
tion of  the  tobacco  in  the  tobacco  warehouses  in  the  lower  counties  of 
Maryland  by  the  enemy  during  the  late  war  with  England.  I  have 
no  personal  knowledge  of  any  except  the  warehouse  and  its  contents 
at  Cedar  point,  in  Charles  county,  which  was  certainly  destroyed,  so 
for  as  we  can  judge  of  the  actions  of  men,  in  consequence  of  an  at- 
tack on  the  enemy  at  that  place  by  the  militia  under  the  command  of 
the  late  General  Stuart,  because  the  warehouse,  with  the  tobacco, 
afforded  protection  to  the  American  troops.  A  tobacco  warehouse, 
filled  with  tobacco,  is  believed  to  be  cannon-proof,  and  the  house  then 
full  afforded  complete  protection  to  a  portion  of  our  troops.  It  was 
burned  by  the  enemy  in  the  evening  of  the  day  of  the  engagement. 

I  have  no  knowledge  of  the  circumstances  attending  the  burning  of 
other  warehouses ;  but  from  their  situation,  the  complete  protection 
they  afforded  persons  covered  by  them,  and  the  generally  prevailing 
opinion  in  that  part  of  the  country  at  the  time,  I  have  no  doubt  that 
most  of  them  were  destroyed  to  deprive  our  troops  of  shelter  and 
protection. 

I  have  the  honor  to  remain,  verv  respectfully,  yours,  &c., 

B.  J.  SEMMES. 

Hon.  W.  C.  Whittlesey, 

Chairman  Committee  of  Claims,  Washington. 
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House  op  Representatives,  February  2T,  1832. 

Having  been  requested  by  Mr.  Catlett,  of  Maryland,  to  state  my 
knowledge  of  the  manner  of  the  destruction  of  the  tobacco  warehouse 
at  Cedar  Point,  on  the  Patuxent,  I  would  remark  that  during  the  late 
war,  I  think  in  the  summer  of  1814,  some  schooners  of  the  enemy 
were  anchored  oflF  the  warehouse  ;  that  s .  .le  of  the  crews  la*"  led  and 
were  in  the  act  of  taking  away  some  of  the  tobacco,  when  General 
Stuart,  the  commander  of  the  troops  in  the  vicinity,  ordered  them 
down,  and  commenced  an  attack  with  artillery  upon  the  enemy  at  the 
warehouse;  that  after  firing  several  shots  from  cannon,  &c.,  the 
warehouse  was  set  fire  to  by  the  enemy  and  levelled  to  the  ground, 
with  all  the  tobacco  then  in  the  house.  Had  the  attack  not  have  been 
made  by  the  American  troops,  it  is  believed  that  the  house  would  not 
have  been  fired,  as  above  and  below,  on  the  Potomac,  tobacco  ware- 
houses were  visited  by  the  enemy  and  not  destroyed.  Being  at  the 
time  acting  as  an  aid  to  the  general,  I  was  present  and  saw  the  at- 
tack and  firing  of  the  tobacco  warehouse. 

Yours,  &c., 

D.  JENIFER. 

The  CoMMiTTEB  OP  Claims. 


y 


Nottingham,  February  27,  1832. 

Dear  Sir:  The  statement  which  I  am  about  to  make,  if  necessary, 
lean  verify  on  oath.  I  now  do  so,  on  honor,  as  brigade  commander 
of  the  militia  of  Maryland  and  an  officer  holding  a  commission  of 
surveyor  and  inspector  of  the  revenue  under  the  general  government. 
You  request  information  on  the  subject  of  the  defence  of  Magruder's 
warehouses,  in  June,  1814,  by  a  detachment  of  militia  acting  under 
my  orders.  In  reply,  I  have  to  state,  that  the  captain  in  command 
reported  to  me  his  encounter  with  the  enemy  at  that  place  ;  he  stated 
that,  on  the  near  approach  of  the  British  barges  Tsaid  to  be)  under 
the  command  of  Commodore  Baine  and  Colonel  Malcomb,  of  Maine, 
he  posted  his  men  behind  the  warehouses,  situated  within  thirty  yards 
of  the  shore,  and  that  so  soon  as  his  fire  of  musketry  could  be  deemed 
effectual,  he  commenced  and  continued  to  do  so  for  an  hour  or  two, 
heing  under  cover  of  the  warehouses  ;  finally  his  ammunition  became 
expended,  and  he  was  compelled  to  retire;  the  enemy  then  landed 
and  set  fire  to  the  warehouses,  which  were  burned. 

I  am  aware  that  you  sustained  considerable  loss  in  tobacco  there^ 
and  elsewhere  on  the  Patuxent  river,  from  the  circumstance  of  your 
having  purchased  of  me  more  than  one  hundred  hogsheads,  which, 
with  the  exception  of  a  few,  say  (to  the  best  of  my  recollection)  four 
or  five  at  the  warehouses  here,  was  either  burned  in  Magruder's  ware- 
houses, at  the  period  above  stated,  or  was  carried  away  by  the  enemy, 
on  their  retreat  from  the  city  of  Washington,  to  the  shipping  at  t\i\^ 
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place.  At  one  period  I  used  the  tobacco  in  the  warehouses  here  for 
military  purposes ;  a  part  of  which  was,  I  recollect,  your  property, 
(having  sold  it  to  you.) 

Wishing  you  success  in  your  appeal  to  Congress,  I  remain,  truly, 
your  obedient  servant, 

GEO.  WASHINGTON  BISCOE, 

Charlbs  J.  Catlktt,  Esq. 


District  of  Columbia,  )  .      ., . 
Washington  county ,    j 


On  this  20th  day  of  December,  1833,  personally  appeared  before 
me,  the  subscriber,  a  justice  of  the  peace  in  and  for  said  county,  Jesse 
Selby,  and  makes  oath  on  the  Holy  Evangelist  of  Almighty  God,  that 
he  was  stationed  at  Magruder's  warehouse,  on  the  Patuxent  river,  in 
June,  1814,  in  a  company  of  Maryland  militia,  commanded  by  Cap- 
tain Joshua  Naylor  ;  and  that  the  said  warehouse,  he  verily  believes, 
was  burned  in  consequence  of  said  company  being  there,  and  the  said 
warehouse  affording  protection,  and  being  occupied  by  them.  This 
deponent  further  states  that  Captain  Naylor  died  in  the  year  1825. 

Sworn  before 

HENRY  WERTZ,  J.  P. 


District  of  Columbia,  )  ^^  ^.^ . 
Washington  county  y    ) 

On  this  20th  day  of  February,  1835,  before  me,  the  subscriber,  a 
justice  of  the  peace  in  and  for  said  county,  personally  appeared  James 
Baden,  and  made  oath  on  the  Holy  Evangely  of  Almighty  God,  that 
General  George  W.  Biscoe,  commanding  the  Maryland  militia,  on 
the  iTth  day  of  June,  1814,  (then  Major  Biscoe,)  ordered  the  tobacco 
to  be  rolled  out  of  the  warehouse  in  Nottingham,  in  Prince  George's 
<50unty,  Maryland,  and  a  large  breastwork  made  of  the  tobacco,  the 
cannon  planted  behind  it,  and  then  we  fired  on  the  British,  who 
manned  eleven  barges,  commanded  by  Commodore  Barry,  who  at 
that  time  retreated  ;  the  heads  were  out  of  many  hogsheads,  and  the 
tobacco  a  good  deal  torn  out.  The  British,  some  time  after,  took  the 
most  of  the  tobacco  from  that  warehouse,  and  they  kept  possession  of 
the  waters  of  the  Patuxent  river  as  high  as  Nottingham  from  that 
time  until  they  burned  the  Capitol. 

Captain  Naylor's  company  of  Maryland  militia  were  stationed  be- 
hind Magruder's  wareh^ouae,  and  as  soon  as  the  British  barges  came 
within  gunshot  commenced  firing  upon  them,  and  continued  until 
the  ammunition  was  expended.  They  then  retreated ;  and  the  enemy 
immediately  landed,  set  fire  to  the  warehouse,  and  burned  all  the  to- 
bacco  within  it     This  was  on  the  Itth  day  of  June,  1814,  as  above 
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stated,  which  day  we  prevented  them  from  coming  to  Nottingham, 
which  probahly  prevented  that  warehouse  from  sharing  the  same  fate. 
This  deponent  further  saith  that  he  was  inspector  at  Magruder's 
warehouse,  but  commanded  a  company  on  that  day  at  Nottingham. 
Charles  J.  Catlett  was  a  large  owner  of  tobacco,  and  a  very  heavy 
sufferer.  This  deponent  further  saith  that  he  was  appointed  inspector 
in  January,  1813,  at  Magruder's  warehouse.  Previous  to  his  ap- 
pointment, James  Naylor  was  the  inspector. 

JAMES  BADEN. 

Sworn  to  and  subscribed  before  me,  the  day  and  year  first  before 
written 

ROBERT  CLARKE,  J.  P. 


James  Baden  of  Prince  George's  county,  in  the  State  of  Maryland, 
states  that  General  George  W.  Biscoe  was  commanding  the  Maryland 
militia  on  the  17th  of  June,  1814,  (then  M^or  Biscoe,)  and  ordered 
the  militia  companies  to  roll  the  tobacco  out  of  the  warehouses  in  Not- 
tingham, and  made  barricades  and  fortifications  of  the  hogsheads  of 
tobacco  which  was  stored  in  said  warehouse,  and  ordered  also  the  can- 
non to  be  planted  behind  it ;  that  the  militia  then  fired  on  the  British 
who  manned  eleven  barges  commanded  by  Commodore  Barry,  who  at 
that  time  retreated.  That  the  British  afterwards  took  the  tobacco  out 
of  the  warehouse  and  that  which  had  been  rolled  out  and  used  as  a  for- 
tification, and  destroyed  and  carried  it  away.  That  the  British  kept 
possession  of  the  waters  of  the  Patuxent  river  as  high  as  Nottingham 
until  they  had  destroyed  the  Capitol.  That  Captain  Naylor' s  company 
of  Maryland  militia  were  stationed  behind  Magruder's  warehouse, 
which  was  taken  possession  of  by  the  militia  as  a  military  post,  by  order 
of  the  commanding  officer.  Major  Biscoe,  and  as  soon  as  the  barges 
came  within  gun-shot  the  militia  commenced  firing  upon  the  enemy, 
and  continued  to  do  so  until  their  ammunition  was  expended ;  that  they 
retreated,  and  the  British  forces  landed  immediately  and  took  posses- 
sion of  said  warehouse,  which  had  been  used  by  the  militia  as  a  work 
of  defence  and  protection,  and  burnt  the  warehouse  and  all  the  tobacco, 
numbering  several  hundred  hogsheads  of  tobacco,  belonging  to  inhab- 
itants of  the  neighborhood  and  merchants  abroad  who  purchased  tobacco 
on  speculation;  that  the  conflagrationof  this  warehouse  at  Magruder's 
took  place  on  the  17th  of  June,  1814 ;  that  witness  was  the  inspector  at 
Magruder's  warehouse,  but  commanded  a  company  at  Nottingham  ; 
that  witness  was  appointed  inspector  in  the  spring  of  1813  at  Magru- 
der's warehouse,  and  that  previous  to  his  appointment  James  Naylor 
was  the  inspector ;  that  he  oelieves  the  burning  of  the  warehouse  was 
in  consequence  of  its  having  been  occupied  by  the  militia  as  a  post  of 
military  defence  or  depot,  and  that  the  burning  and  carrying  away 
the  tobacco  at  Nottingnam  was  done  in  consequence  of  using  the  hogs- 
heads of  tobacco  as  a  fortification  and  protection  of  our  troops,  and 
thus  giving  to  tobacco  a  hostile  character ;  that  he  was  \iifti^^^\.OT 
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at  the  time  of  the  destruction  of  the  warehouse  at  Magruder's,  and 
has  been  inspector  of  tobacco  at  Nottingham  and  Magruder's  ware- 
houses for  18  years,  and  on  no  occasion  did  he  ever  deliver  tobacco  for 
shipment  where  notes  had  been  given  to  the  person  whose  tobacco  had 
been  inspected  without  the  delivery  up  of  the  notes,  as  he  made  himself 
responsible  for  every  hogshead  of  tobacco  as  soon  as  he  gave  his  notes 
for  the  inspection.  The  books  of  Ae  inspectors  were  destroyed  at  the 
time  of  the  burning  of  the  warehouses. 


State  of  Maryland,      I 
Prince  George  County.    )     ' 

On  this  26th  day  of  December,  in  the  year  1851,  personally  appears 
before  me,  one  of  the  State  of  Maryland  justices  of  the  peace  in  and 
for  Prince  George's  county  aforesaid,  James  Baden  of  said  county  and 
State,  and  made  oath  on  the  Holy  Evangely  of  Almighty  God  that 
the  aforegoing  statement  is  true  and  correct  to  the  best  of  his  know- 
ledge and  belief. 

Sworn  before  THOS.  M.  D.  BADEN,  J.  P. 


Statement  of  Austin  Cusickj  of  Charles  county ,  Maryland, 

In  June,  1814,  when  the  naval  forces  of  Great  Britain  ascended 
the  Patuxent  river,  the  tobacco  warehouse  at  Benedict,  Charles  county, 
Maryland,  contained  several  hundred  hogsheads  of  tobacco  belonging 
to  persons  in.  the  neighborhood  ;  with  the  view  to  the  protection  of 
the  property  in  that  village.  Captain  Carbery's  company  of  the 
United  States  service  had  been  ordered  to  repair  to  that  place  for  the . 
purpose  of  arresting  the-  hostile  aggressions  of  the  enemy.  As  a 
means  of  defence,  and  to  give  shelter  to  his  men  when  the  enemy 
opened  their  guns,  Captain  Carbery  ordered  his  men  to  roll  out  the 
tobacco  then  in  the  warehouse,  /ith  a  view  to  erecting  batteries.  A 
well  constructed  fortification  was  made,  and  was  used  as  such  by  the 
regulars.  When  the  enemy  reached  Benedict,  Captain  Barry  of  the 
royal  navy,  discovering  the  uses  for  which  this  tobacco  had  been  con- 
verted by  our  forces,  and  to  prevent  it  from  being  used  again  as  a 
military  position,  had  it  rolled  into  the  river  ;  some  of  it  was  destroyed, 
and  a  large  portion  was  carried  away.  I  was  present  myself,  and  be- 
held the  erection  of  the  batteries  and  the  destruction  of  the  tobacco, 
which  was  in  consequence  of  its  being  used  for  military  purposes. 

Vansvillb,  ) 

Prince  George* s  county j  Maryland,  \ 

Personally  appears  before  me,  a  justice  of  the  peace  of  the  State  of 
Maryland  in  and  for  said  county,  Austin  Cusick,  and  makes  oath  on 
the  Holy  Evangely  of  Almighty  God  that  the  foregoing  statement  is 
true  and  correct  to  the  best  of  his  knowledge  and  belief.  Sworn 
before 

November  24,  1849.  JOB,  G-  TKOMAS,  J.  P. 
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Washington,  April  9,  1850. 

The  undersigned  as  counsel  for  Messrs.  Hodges  and  Landsdale,  and 
William  Wilson  &  Son,  begs  leave  respectfully  to  submit  herewith, 
in  behalf  of  the  petitioners,  copies  certified  on  5th  April,  1850,  by 
Third  Auditor  of  Treasury,  to  be  correct  transcripts  of  the  testimony 
of  George  W.  Biscoe,  April  28,  1828 ;  B.  J.  Semmes,  February  27, 
1832  ;  Hon.  D.  Jenifer,  February  ^,  1832  ;  George  W.  Biscoe,  Feb- 
ruary 27,  1832  ;  Jesse  Selly,  December  20,  1833  ;  James  Badin,  Feb- 
ruary 20,  1835,  heretofore  produced  and  filed  at  the  settlement  made 
on  29th  September,  1841,  by*  report  No.  13280,  in  the  office  of  the 
Third  Auditor  of  the  Treasury  Department,  under  the  act  of  Con- 
gress approved  2d  July,  1836,  for  the  relief  of  Charles  J.  Catlet ; 
which  testimony  relates  to  the  destruction  of  the  tobacco  in  the  ware- 
houses at  these  places,  to  wit :  At  Nottingham,  and  Magruder's  on 
the  Patuxent  river,  and  Cedar  point  on  the  Potomac. 

By  this  evidence  it  is  proved,  first,  that  at  Nottingham  on  the  Pa- 
taxent,  under  the  orders  of  General,  then  Major  Bisco,  as  commander 
of  the  Maryland  militia,  part  of  the  tobacco  then  in  the  warehouse 
was  used  to  make  a  breastwork,  behind  which  he  planted  cannon,  and 
under  its  cover  fired  on  the  British  barges,  and  forced  them  to  retreat ; 
and  that  afker  this,  the  British  took  most  of  the  tobacco  from  this 
warehouse,  and  kept  possession  of  the  waters  of  the  river  at  this  place, 
until  the  burning  of  the  Capitol  at  Washington. — (See  the  deposition 
of  G.  W.  Biscoe  of  28th  November,  1828,  and  of  James  Baden,  of 
20th  February,  1835.) 

2.  That  at  warehouses  at  Magruder's  on  the  Patuxent  river.  Cap- 
tain Joshua  Naylor,  acting  under  General  Biscoe's  orders,  on  the  17th 
June,  1817,  stationed  his  troops  behind  the  warehouses,  thirty  yards 
from  the  shore,  and  as  soon  as  the  British  barges  came  within  gun 
shot,  he  opened  under  this  cover  a  fire  on  the  enemy,  and  continued 
it  for  an  hour  or  two  ;  and  that  as  soon  as  his  ammunition  being  ex- 
pended, he  ceased  his  fire  and  retreated.  The  British  landed  and  set 
fire  to  the  warehouses  and  burnt  them. — (See  deposition  of  Jesse  Selly, 
20th  December,  1833,  and  letter  of  General  G.  W.  Biscoe,  27th  Feb- 
ruary, 1832,  and  deposition  of  James   Badin,  20th  February,  1835.) 

3.  That  at  Cedar  point,  in  the  Potomac,  under  command  of  Gen- 
eral Stuart,  the  militia  were  ordered  to  the  warehouse,  which,  when 
filled  with  tobacco,  is  cannon  proof,  and  completely  protected  the 
troops  there,  to  make  an  attack  on  the  British  schooners  which 
were  anchored  off  the  warehouse ;  that  after  several,  cannon  shot 
were  fired,  the  enemy  set  fire  to  the  warehouse  and  levelled  it 
to  the  ground,  with  all  the  tobacco  then  in  the  house,  of  which 
the  Hon.  D.  Jenifer  says  he  was  an  eye-witness,  being  aid  to  General 
Stuart.— (See  letter  of  B.  J.  Semmes,  27th  February,  1832,  letter  of 
Hon.  D.  Jenifer,  27th  February,  1832.) 

This  evidence  shows  that  the  warehouses,  by  being  filled  with 
tobacco,  were  thereby  rendered  cannon-proof,  and  being  close  to  the 
water's  edge  aflforded  protection  and  cover  for  attack  oi\  the  enemy, 
and  caused  their  destruction  by  the  British. 

Messrs.  Hodges  and  Landsdale  have  the  original  tobacco  iio\.e% 
which  estAhlisb  their  claim,  and  Mosstb,  W.  Wilson  &  Sou  \iv?e 


/ 
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heretofore  had  their  notes  filed  in  the  Department  of  State,  and  they 
will  probably  be  found  with  the  testimony  and  claims  produced  and 
left  with  the  proceedings  of  the  commissioners  under  the  Treaty  of 
Ghent. 

Relief  and  indemnity  is  asked  by  petitioners  on  the  ground  that 
under  the  orders  of  military  officers  of  the  United  States  the  ware- 
houses, when  filled  with  tobacco,  and  the  tobacco  stored  in  them,  were 
both  used,  and  chiefly  the  tobacco,  because  of  its  being  cannon-proof, 
for  the  shelter  or  cover  of  the  American  troops  in  attacking  the  British 
vessels  when  within  gun-shot  of  the  covers,  and  because  in  consequence 
of  these  attacks,  under  such  cover,  tne  enemy  destroyed,  burnt,  and 
carried  off  the  tobacco. 

Such  destruction,  in  consequence  of  the  use  of  the  tobacco  by  United 
States  forces  under  order  of  officers  in  command,  brings  the  claim  of 
the  petitioners  witjiin  the  principles  which  have  been  always  acted  on, 
both  in  general  and  special  acts  of  Congress,  for  indemnity  to  citizens 
where  property  has  been  taken  or  destroyed  for  the  public  welfare 
and  protectioi;!. 

These  principles  have  been  recognized  in  reference  to  wagons,,  carts, 
horses,  &c.,  which  have  been  lost  or  destroyed  when  in  public  service, 
either  by  agreement  or  by  impressment,  as  will  be  evident  by  referring 
to  the  general  acts  of  4th  May,  1822,  chap.  48,  (3  Pet.  L.  United 
States,)  and  26th  May,  1842,  chap.  187,  (4  Pet.  L.  United  States,  p. 
70,)  relating  to  the  Seminole  war ;  to  the  acts  of  18th  June,  1837, 
chap.  5,  (5  Pet.  L.  United  States,  p.  142,)  14th  October,  1837,  chap. 
5,  (5  Pet.  L.  United  States,  p.  204,)  and  the  act  of  23d  August, 
1842,  chap.  185,  (5  Pet.  L.  United  States,  p.  511.)  They  have  been 
further  recognized  and  applied  to  indemnity  for  losses  and  damages 
to  houses  and  buildings  in  consequence  of  their  being  used  or  occupied 
under  order  of  an  officer  of  the  United  States  in  command,  by  the 
general  acts  passed  9th  April,  1816,  sec.  9,  (1st  sess.,  14th  Cong. ,  chap. 
40,  3  Pet.  L.  United  States,  p.  263,)  3d  March,  1817,  sec.  1,  (3  Pet. 
L.  United  States,  p  397,)  and  3d  March,  1825,  chap.  66,  (4  Pet.  L. 
United  States,  p.  123.) 

And,  among  many  other  special  acts,  I  beg  leave  to  refer  to  the 
following,  as  recognizing  the  same  principles  of  indemnity  for  losses 
and  danjages  incurred  for  the  public  safety. 

First.  The  claim  of  John  Addams,  of  Plattsburg,  New  York,  for 
damages  sustained  in  consequence  of  his  property  having  been  used  by 
United  States  forces,  was  paid  by  an  act  of  Congress,  passed  8th  May, 
1840,  (Ist  sess.,  26th  Cong  ,  6  Pet.  L.  United  States,  p.  799,)  a  report 
having  been  made  by  the  Hon.  EHsha  Whittlesey  in  1836,  (see  House 
report  No.  520,  2  vol.  1st  sess.,  24th  Cong.,)  in  favor  of  his  demand 
for  damage  to  his  land  by  a  fort  having  been  built  on  it,  to  his  meadow 
and  pasture  which  was  trodden  down,  and  to  his  buckwheat  destroyed. 
These  injuries  being  the  first,  fifth  and  sixth  items  of  his  account. 

Second.  The  claim  of  James  F.  Sothern  foi  the  value  of  his  tobacco, 
which  was  lost,  destroyed,  or  carried  away  at  his  houses  in  consequence 
of  his  premises  being  occupied  by  the  American  forces  under  order  of 
their  commanding  officer,  was  paid  by  act  of  Congress,  passed  3d 
March,  1849,   (see  chap.  180  Acts,   2d   sess.,   30th  Cong.,)  upon  a 
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favorable  report  made  by  Hon.  Eeverdy  Johnson,  (see  Senate  report 
No.  127,  2dses8.,  29tli  Cong.,  and  Senate  report  No.  57,  1st  sess., 
30th  Cong.,)  and  the  accounting  officers  werfe  directed  to  ascertain  and 
pay  the  then  value  of  his  tobacco. 

And  lastly,  in  the  claim  of  Charles  J.  Catlett,  before  mentioned, 
the  Congress  again  recognize  the  principles  of  the  acts  of  Congress, 
both  general  and  special,  which  requires  the  government  to  protect  its 
citizens  against  its  own  acts  and  their  consequences.  A  report  was 
made  in  this  case  by  the  Finance  Committee,  13th  January,  1835,  (see 
Senate  report  No.  55,  3d  vol.,  Senatp  Doc,  2d  sess.,  23d  Cong.,)  in 
which  it  was  recommended  that  indemnity  should  be  made  for  so  much 
of  the  claim  as  arose  from  damages  sustained  in  consequence  of  the 
acts  of  the  government,  or  its  officers,  at  the  warehouses  at  Magru- 
der's,  Nottingham,  and  Cedar  Point ;  and  a  bill  was  reported  lor  a 
settlement  by  the  accounting  officers,  '*on  just  and  equitable  prin- 
ciples"— the  only  difficulty  the  committee  felt,  being  to  determine 
whether  the  war  or  peace  price  should  govern  in  making  this  settle- 
ment. This  bill  was  amended,  and,  as  amended,  was  passed  and  ap- 
proved 2d  July,  1836,  and  directed  a  settlement  to  be  made  **upon 
the  principles  of  the  acts  of  9th  April,  1816,  and  3d  March,  1817." 

In  the  settlement  of  this  case  the  Third  Auditor  appears  to  have 
thought  that  a  case  was  not  made  by  the  proof  that  would  come  within 
the  principles  of  the  acts  of  1816  and  1817,  and  referred  it  to  the 
Second  Comptroller,  on  30th  December,  1836,  for  his  opinion,  (see 
House  report  No.  211,  3d  session  27th  Congress,  dated  22d  Febru- 
ary, 1843,  pages  7  to  10,)  -end  Second  Comptroller  concurred  with 
Third  Auditor.  Mr.  Catlett  then  obtained  from  Hon.  D.  Webster, 
on  27th  February,  1837,  a  letter  (i6.,  page  11)  to  the  Second  Comp- 
troller, stating  that  the  act  of  2d  July,  1836,  was  intended  as  a  posi- 
tive enactment  for  relief^  and  not  a  vain  exercise  of  lejjislative  power  ; 
and  in  September,  1841,  Mr.  Catlett  applied  to  the  President  of  the 
United  States,  under  whose  order  a  report  was  made  to  him  from  Third 
Auditor's  office,  on  20th  September,  1841,  in  relation  to  the  case ;  and  on 
2l8t  and  23d  September,  1841,  the  President  (see  t&.,  page  14,)  advised 
a  re-examination  of  the  case  by  the  Third  Auditor,  who  again  made 
a  report  to  the  Second  Comptroller  on  28th  September,  1841,  against 
the  allowance  of  any  part  of  the  claim.  On  28th  September,  1841, 
Mr.  Crittenden,  then  Attorney  General,  examined  the  case  under  order 
of  the  President,  and  again  expressed  his  opinion  that  Charles  J. 
Catlett  was,  under  the  act  of  2d  July,  1836,  entitled  to  relief  upon  the 
principles  of  the  acts  of  9th  April,  1816,  and  3d  March,  1817,  (t6., 
page  21,)  and  the  Second  Comptroller  thereon  ordered  a  settlement  to 
be  made  by  Third  Auditor,  which  was  accordingly  done  at  the  values 
of  the  period  of  the  war. 

I  would  also  call  the  attention  of  the  committee  to  the  fact  that  an 
inquiry  was  by  the  House  of  Representatives  ordered  to  be  made  in 
regard  to  the  expediency  of  passing  a  further  and  general  act  by  the 
Congress  for  indemnity  in  this  class  of  cases  ;  and  a  report  was  made 
hythe  committee  in  1828,  (see  House  Report  No.  90,  2d  vol.,  1st 
session  20th  Congress,)  and  that  it  was  judged  and  so  reported  to\ie 
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mo^t  advisable  that  each  case  rest  on  its  own  special  circumstances, 
because  of  their  great  variety. 

Upon  the  evidence  by  which  the  claim  of  Mr.  Catlett  was  settled, 
and  upon  the  principle  of  justice  on  which  the  government  has  uni- 
versally acted  in  protecting  its  citizens  from  its  own  acts  and  their 
consequences,  it  is  now  asked  that  the  accounting  officers  may  be  au- 
thorized and  directed  (from  the  evidence  now  on  file  in  the  records  of 
the  government,  and  such  other  evidence  as  may  be  produced)  to  as- 
certain the  quantity  and  the  then  value  of  the  tobacco  belonging  to 
Messrs.  Hodges  &  Lansdale,  and  Wm.  Wilson  &  Son,  at  the  ware- 
houses which  was  burnt,  destroyed  or  carried  away  by  the  British  or 
American  forces  in  1814,  in  consequence  of  the  use  and  occupation  of 
these  warehouses  for  attack  upon,  and  defence  from,  the  enemy,  and 
to  pay  the  value  so  ascertained  to  said  claimants,  their  successors  or 
assigns,  out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

All  of  which  I  beg  leave,  as  counsel  for  the  petitioners,  to  submit. 

JOHN  S.  McCULLOH. 

The  Honorable  The  Committeb  op  Claims 

Of  the  Senate. 


To  the  honorable  the  Committee  of  Claims  of  the  Senate: 

The  undersigned,  as  counsel  for  Messrs.  Hodges  &  Lansdale  and 
William  Wilson  &  Son,  beg  leave  respectfully  to  submit  herewith,  on 
behalf  of  the  petitioners,  copies  certified  on  5th  April,  1850,  by  Third 
Auditor  of  Treasury,  to  be  correct  transcripts  of  the  testimony  of 
George  W.  Biscoe,  28th  April,  1828 ;  B.  J.  Semmes,  27th  February, 
1832  ;  Hon.  D.  Jenifer,  27th  February,  1832  ;  George  W.  Biscoe, 
27th  February,  1832 ;  Jesse  Selby,  20th  December,  1833 ;  James 
Baden,  20th  February,  1835  ;  heretofore  produced  and  filed  at  the 
settlement  made  on  29th  September,  1841,  by  Report  No.  13280,  in 
the  office  of  the  Third  Auditor  of  the  Treasury  Department,  under 
the  act  of  Congress  approved  2d  July,  1836,  for  the  relief  of  Charles 
J.  Catlett,  which  testimony  relates  to  the  destruction  of  the  tobacco 
in  the  warehouses  at  three  places,  to  wit:  Nottingham,  at  Magruder's, 
on  the  Patuxent  river,  and  Cedar  Point,  on  the  Potomac. 

By  this  evidence  it  is  proved  that  under  the  orders  of  General  (then 
Major)  Biscoe,  as  commander  of  the  Maryland  militia,  part  of  the 
tobacco  then  in  the  warehouse  was  used  to  make  a  breastwork,  behind 
which  he  planted  cannon,  and  under  its  cover  fired  on  the  British 
barges,  and  forced  them  to  retreat ;  and  that  after  this  the  British 
took  most  of  the  tobacco  from  this  warehouse,  and  kept  possession  of 
the  waters  of  the  river  as  high  as  this  place  until  the  burning  of  the 
Capitol  at  Washington. 

That  at  warehouses  at  Magruder's,  on  the  Patuxent,'  First  Captain 
Joshua  Naylor,  acting  under  General  Biscoe's  orders,  on  the  17th  June, 
1614,  stationed  his  troops  behind  the  warehouses,  thirty  yards  from 
^the  shore,  and  as  soon  as  the  British  barges  came  within  sight  he 
opened  under  this  cover  a  fire  on  the  enemy,  and  continued  it  for  an 
hour  or  two ;  and  that  as  soon  as  his  ammunition  was  expended  he 
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ceased  bis  fire  and  retreated,  and  the  Britisli  landed  and  set  fire  to  the 
warehoases  and  burned  tbem. 

Tbat  at  Cedar  Point,  on  tbe  Potomac,  tbe  militia,  under  command 
of  General  Stewart,  were  ordered  to  the  warehouses,  (which,  when 
filled  with  tobacco,  are  cannon  proof,  and  completely  protected  the 
troops,)  there  to  make  an  attack  on  the  British  scl^ooners  which  were 
anchored  off  the  warehouse ;  that  after  several  cannon  shot  fired  tlie 
enemy  set  fire  to  the  warehouse  and  leveled  it  to  the  ground,  with  all 
the  tobacco  then  in  the  house,  of  which  the  honorable  D.  Jenifer  says 
he  was  an  eye-witness,  being  aid  to  General  Stewart. 

This  evidence  shows  that  the  warehouses,  by  being  filled  with  to- 
bacco, were  thereby  rendered  cannon-proof,  and,  being  close  to  the 
water's  edge,  afforded  protection  and  cover  for  attack  on  the  enemy, 
and  caused  their  destruction  by  the  British. 

Messrs.  Hodges  and  Lansdale  have  the  original  tobacco  notes  which 
establish  their  claim,  and  Messrs.  William  Wilson  &  Son  have  here- 
tofore had  their  notes  filed  in  the  Department  of  State,  and  they  will 
probably  be  found  with  the  testimony  and  claims  produced  and  left 
with  the  proceedings  of  the  commissioners  under  the  treaty  of  Ghent. 

Belief  and  indemnity  is  asked  by  the  petitioners,  on  the  ground 
that  under  the  prders  of  military  oflScers  of  the  United  States  the 
warehouses,  when  filled  with  tobacco,  and  the  tobacco  stored  in  them, 
were  both  used^  and  chiefly  the  tobacco,  because  of  its  being  cannon- 
proof,  for  the  shelter  or  cover  of  the  American  troops  in  attacking  the 
British  vessels  when  within  gun-shot  of  the  covers,  and  because,  in 
consequence  of  thes^  attacks  under  such  cover,  the  enemy  destroyed, 
burnt  and  carried  off  the  tobacco. 

Such  destruction,  in  consequence  of  the  use  of  the  tobacco  by  us, 
under  order  of  officers  in  command,  brings  the  claim  of  the  petitioners 
within  the  principles  which  have  been  always  acted  on,  both  in  gen- 
eral and  special  acts  of  Congress  for  indemnity  to  citizens,  where 
property  has  been  taken  or  destroyed  for  the  public  welfare  and 
protection. 

These  principles  have  been  recognized  in  reference  to  wagons,  carts, 
horses,  &c.,  which  have  been  lent  or  destroyed  when  in  public  service, 
either  by  agreement  or  by  impressment,  as  will  be  evident  by  refer- 
ring to  the  general  acts  of  May  4, 1822,  c.  48,  (3  Pet.,  Laws  U.  S.) 
and  May  26, 1824,  c.  187,  (4  Pet.,  Laws  U.  8.,  p.  70,)  relating  to  the 
Seminole  war,  the  acts  of  June  18, 1837,  c.  5,  (5  Pet.,  Laws  XL  S.,  p. 
142,)  October  14, 1837,  c.  5,  (5  Pet.,  Laws  U.  8.,  p.  204,)  and  the  act 
of  August  23, 1842,  c.  185,  (5  Pet.,  Laws  U.  S.,  p.  511.)  They  have 
been  further  recognized  and  applied  to  indemnity  for  losses  and  dam- 
ages to  houses  and  buildings  in  consequence  of  their  being  used  or 
occupied  under  order  of  an  officer  of  the  United  States  in  command,  by 
the  general  acts  passed  April  9, 1816,  sec.  9,  (Ist  session  14th  Congress, 
c.  40,  3  Pet.,  Laws  U.S., p.  263,)  March3, 1817,sec.  1,  (3Pet.,  Laws 
U.  8.,  p.  397,)  and  March  3,  1825,  c.  66  (4  Pet.,  Laws  U.  S.,  p.  123.') 

And  among  many  other  special  acts,  we  beg  leave  to  refer  to  the  > 
following  as  recognizing  the  same  principles  of  indemnity  for  losses 
and  damages  incurred  for  the  public  safety. 

First.     The  claim  of  John  Addams  was  paid  by  an  aot  o{  Congt^^^^ 
Bl  Bep,  44 4 
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?as8ed  May  8,  1840,  (Ist  sess.  26th  Congress,  6  Pet.,  Laws  U.  S.,  p. 
99,)  a  report  having  been  made  by  the  Hon.  Elisha  Whittlesey,  in  1836, 
(see  House  Report,  No.  520,  2d  vol. ,  Ist  sess.  24th  Congress,)  in  favor  of 
his  demand  for  damages  to  his  land,  by  a  fort  having  been  built  on  it, 
to  his  meadow  and  pasture  which  was  trodden  down,  and  to  his  buck- 
wheat destroyed.  The  injuries  being  the  1st,  5th  and  6th  items  of 
his  account. 

Second.  The  clain  of  James  F.  Sotheron,  for  the  value  of  his  to- 
bacco, which  was  lost,  destroyed  or  carried  away  at  his  houses  in  con- 
sequence of  his  premises  being  occupied  by  the  American  forces  under 
order  of  the  commanding  officer,  was  paid  by  act  of  Congress,  passed 
and  approved  on  March  3, 1849,  (see  c.  180,  act  2d  sess.  30th  Congress,) 
upon  a  favorable  report  made  by  Hon.  Reverdy  Johnson,  (see  Senate 
Report,  No.  127,  2d  sess.  29th  Congress,  and  Senate  Report,  No.  5l^ 
Ist  sess.,  30th  Congress,)  and  the  accounting  oflBcers  were  directed  to 
ascertain  and  pay  the  then  value  of  his  tobacco. 

Third,  and  lastly.  In  the  claim  of  Charles  J.  Catlett,  before  men- 
tioned, the  Congress  again  recognize  the  principle  of  the  acts  of  Con- 
gress, both  general  and  special,  which  requires  the  government  to 
protect  its  citizen  against  its  own  acts  and  their  consequences,  A  re- 
port was  made  in  this  case  by  the  Finance  Committee  January  13, 
1835,  (see  Senate  Report  No.  55,  3d  vol.  Senate  documents,  2d  session, 
23d  Congress,)  in  which  it  was  recommended  that  indemnity  should  be 
made  for  so  much  of  the  claim  as  arose  from  damages  sustained  in 
consequence  of  the  acts  of  the  government  or  its  officers  at  the  ware- 
houses at  Magruder's,  Nottingham,  and  Cedar  Point,  and  a  bill  was 
reported  for  a  settlement  by  the  accounting  officers  *'on  just  and  equi- 
table principles;"  the  only  difficulty  the  committee  felt  being  to  deter- 
mine whether  the  war  or  peace  price  should  govern  in  making  this 
settlement.  This  bill  was  amended,  and  as  amended  was  passed  and 
approved  July  2,  1836,  and  directed  a  settlement  to  be  made  ''upon 
the  principles  of  the  acts  of  April  9,  1816,  and  March  3,  1817." 

In  the  settlement  of  this  case  the  Third  Auditor  appears  to  have 
thought  that  a  case  was  not  made  by  the  proof  that  would  come  within 
the  principles  of  the  acts  of  1816  and  1817,  and  referred  it  to  the 
Second  Comptroller  on  the  30th  December,  1836,  for  his  opinion,  (see 
House  Report,  No.  211,  3d  sess.  27th  Cong.,  dated  February  22,  1843, 
pages  7  to  10,)  and  Second  Comptroller  concurred  with  Third  Audi- 
tor. Mr.  Catlett  then  obtained  I'rom  the  Hon.  D.  Webster,  on  the 
27th  February,  1837,  a  letter  (t6. ,  page  11,)  to  the  Second  Comptroller 
fltating  that  the  act  of  2d  July,  1836,  was  intended  as  a  positive  en- 
actment for  relief  and  not  a  vain  exercise  of  legislative  power ;  and  in 
September,  1841,  Mr.  Catlett  applied  to  the  President  of  the  United 
States,  under  whose  order  a  report  was  made  to  him  from  Third  Au- 
flitor's  office,  on  the  20th  September,  1841,  in  relation  to  the  case, 
ftnd  on  the  21st  and  23d  of  September,  1841,  the  President  (see  page, 
fb.  14)  ordered  a  re-examination  of  the  case  by  the  Third  Auditor, 
who  again  made  a  report  to  the  Second  Comptroller,  on  28th  Septetn- 
ber,  1841,  against  the  allowance  of  any  part  of  the  claim.  On  28th 
September,  1841,  Mr.  Crittenden,  then  Attorney  General,  examined 
lie  case  under  order  of  the  President,  and  again  exnressed  his  opin- 
2on  that  Charles  J.  Catlett  was,  undei  \\l^  Wi\.  ol  "la  5\i!ii  ,\*^S%  en- 
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tied  to  relief  upon  the  principles  of  the  acts  of  9th  April,  1816,  and 
i  March,  1817,  (t6.,  p.  21,)  and  the  Second  Comptroller  thereon  or- 
ered  a  settlement  to  he  made  by  the  Third  Auditor,  which  was  ac- 
)rdingly  done  at  the  values  of  the  period  of  the  war. 

We  would  also  call  the  attention  of  the  committee  to  the  fact,  that 
iquiry  was,  by  the  House  of  Representatives,  ordered  to  be  made  in 
egard  to  the  expediency  of  passing  a  further  general  act  by  the  Con- 
ress  for  indemnity  in  this  class  of  cases,  and  a  report  was  made  by 
tie  committee  in  1828,  (see  House  reports.  No.  90,  2d  vol.,  1st  session, 
0th  Congress,)  and  that  it  was  judged,  and  so  reported  to  be  most 
dvisable,  that  each  case  rest  on  its  own  special  circumstances ,  because 
f  their  great  variety. 

Upon  the  evidence  by  which  the  claim  of  Mr.  Catlett  was  settled, 
nd  upon  the  principle  of  justice  on  which  the  government  has  uni- 
)rmly  acted  in  protecting  its  citizens  from  its  own  acts  and  their 
Dnsequences,  it  is  now  asked  that  the  accounting  officers  may  be  au- 
iorized  and  directed  (from  the  evidence  now  on  file  in  the  records  of 
ie  government,  and  such  other  evidence  as  may  be  produced)  to 
scertain  and  estimate  the  quantity  and  the  then  value  of  the  tobacco 
elonging  to  Messrs.  Hodges  &  Lansdale  and  William  Wilson  &  Son, 
I  the  Maryland  warehouses,  which  was  burnt  and  destroyed,  or  car- 
ted away,  by  the  British  or  American  forces,  in  1814,  in  consequence 
f  the  use  and  occupation  of  those  warehouses  for  attack  upon,  and 
efence  from,  the  enemy,  and  to  pay  the  value  so  ascertained  to  said 
laimants,  their  successors  or  assigns,  out  of  any  money  in  the  trea- 
ary  not  otherwise  appropriated. 

AH  of  which  we  beg  leave,  as  counsel  for  the  petitioners,  most 
BspectfuUy  to  submit. 

JAMES  M.  BUCHANAN. 
JOHN  S.  McCULLOH. 


Vo  the  Senate  and  House  of  Representatives  of  the  United  States  in 

Congress  assembled: 

The  petition  of  Hodges  &  Lansdale,  late  of  the  city  of  Baltimore* 
ind  State  of  Maryland,  respectfully  states : 

That  your  petitioners,  in  the  year  eighteen  hundred  and  fourteen, 
had  a  considerable  quantity  of  tobacco,  which  was  bought  by  them 
Irom  time  to  time,  and  was  deposited  in  the  public  warehouses  known 
asMagruder's  and  Nottingham,  in  Prince  George's  county,  as  Hunt- 
ing creek  and  Lower  Marlboro',  in  Calvert  county,  and  Benedict,  in 
Charles  county,  on  the  Patuxent  river. 

That  in  1814  the  flotilla  of  Commodore  Barney,  under  military 
the  orders,  occupied  the  waters  of  the  Patuxent  river,  in  order  to  aver 
threatened  attack  of  the  British  forces  on  Washington  city  ;  that  your 
petitioners  are  informed  and  state,  that  the  British  forces  attacked  the 
warehouses,  and  burnt,  destroved,  and  took  away  the  tobacco  that  was 
in  them,  in  consequence  of  tne  military  occupation  by  the  American 
troops  of  the  waters  of  the  Patuxent,  and  in  consequence  of  the  use  by 
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the  American  troops  of  the  tobacco  and  the  warehoases  as  means  of 
means  of  military  defence,  and  for  attack  on  the  British  forces,  the 
tobacco  contained  in  the  warehouses  being  proof  against  cannon  shot. 
For  the  tobacco  so  used  for  military  purposes,  and  which  was  taken 
and  destroyed  by  the  British  forces,  your  petitioners  have  never  been 
remunerated  by  the  United  States,  and  the^  ask  that  the  matter  of 
this  petition  may  be  referred  to  the  appropriate  committee,  to  report 
upon  such  evidence  as  your  petitioners  may  be  able  to  furnish,  in 
order  that  they  may  be  relieved. 

HODGES  &  LANSDALE, 
By  BENJ.  M.  HODGES,  the  survivor. 


State  op  Maryland, 
Baltimore  city.       ) 

On  this  twenty-ninth  day  of  December,  eighteen  hundred  and  forty- 
nine,  appears  before  the  subscriber,  a  justice  of  the  peace  of  the  State 
of  Maryland  in  and  for  Baltimore  city,  Benjamin  M.  Hodges,  aforesaid, 
and  makes  oath  in  due  form  of  law  that,  to  the  best  of  his  knowledge, 
information,  and  belief,  the  matters  above  stated  are  true. 

JOHN  J.  SNYDER, 


34th  Conoribs,  )  HOUSE  OF  EEPRESENTATIVES.  (     Report 
id  Session.      \  )    No.  45. 


RINALDO     JOHNSON    AND    ANN    E.    JOHNSON  —  LEGAL 

REPRESENTATIVES  OF. 

[To  acoompany  bill  8.  No.  255.] 


January  9;  1857. 


Mr.  Tatlor,  from  the  Committee  of  Claims^  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  Senate  hUl  No,  255| 
for  the  relief  of  the  legal  representatives  of  JSinaldo  Johnson  and  Ann 
E,  Johnson  J  with  the  accompanying  papers  y  have  had  the  same  under 
consideration,  and  now  report: 

The  petitioners,  for  whose  relief  the  bill  in  question  was  framed, 
set  forth,  substantially^  that  a  large  quantity  of  tobacco  belonging  to 
those  whose  representatives  they  are,  and  which  was  stored  in  certain 
warehouses  at  Magruder's  Ferry,  in  the  State  of  Maryland,  was  de- 
stroyed by  the  British  forces  during  their  invasion  of  Maryland,  in  the 
war  of  1812,  because  those  employed  by  the  government  of  the  United 
States  in  the  military  defence  of  the  country  availed  themselves  of 
the  warehouse  in  which  it  was  contained  as  a  shelter  from  the  fire 
of  the  enemy  ;  and  that  in  consequence  of  this,  the  government  of  the 
United  States  is  bound  to  make  good  their  loss.  The  claim  of  the 
petitioners,  then,  is  one  for  compensation  for  property  destroyed  in 
war  by  the  public  enemy  ;  and  the  question  whether  there  is  any 
principle  either  of  public  law  or  national  policy  which  obliges  or  re- 
quires a  government  to  make  the  compensation  asked  for,  is  presented 
fcr  decision. 

The  first  thing  that  strikes  one  who  enters  upon  such  an  inquiry, 
is  the  fact  that  there  is  nothing  to  be  found  in  the  works  of  writers 
upon  the  public  law  of  nations  which  is  calculated  to  throw  any  light 
upon  the  subject,  or  to  aid  in  arriving  at  a  proper  conclusion  upon  it. 
Wars  have  been  carried  on  in  every  age  of  the  world,  and  every  ques- 
tion which  can  grow  up  between  contending  states,  either  as  to  the 
mode  of  carrying  it  on,  or  as  to  the  rights  and  obligations  to  which 
its  existence  or  its  conduct  might  give  rise  between  oelli^erent  pow- 
ers, has  been ''again  and  again  ^iscussed  by  the  most  eminent  states- 
men and  distinguished  jurists  with  all  the  ability  and  penetration 
that  their  nature  and  importance  demand ;  but  so  far  as  we  have  been 
able  to  discover,  there  has  been  no  instance,  in  any  age  or  nation^  in 
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which  there  has  been  a  reference  by  any  writer,  of  greater  or  less  au- 
thority, to  the  existence  of  such  a  right,  on  the  part  of  the  citizen, 
upon  a  state,  as  that  involved  in  the  petitioners'  claim.  And  this 
would  seem  to  be  precisely  what  should  have  been  expected  from  the 
principles  of  public  law,  as  universally  recognized  among  all  civilized 
nations  from  the  earliest  times  to  the  present  day. 

A  war,  whether  offensive  or  defensive,  is  re^rarded  as  undertaken  by 
the  sovereign  power  for  the  common  good,  and  all  the  citizens  of  a 
country  are  considered  as  parties  to  the  war,  and  equally  interested 
in  it.  Whenever  war  exists,  it  has  been  the  invariable  practice  of 
states  to  consider  the  property  of  all  the  individuals  of  a  nation  as  the 
property  of  the  nation  ;  and,  as  a  necessary  consequence  of  this,  it  has 
always  been  held  that  the  existence  of  war  gave  the  sovereign  the 
right  to  take  the  persons  and  confiscate  the  property  of  the  enemy 
wherever  found.  This  may  seem  the  doctrine  of  a  barbarous  age,  and 
be  thought  in  conflict  with  the  plainest  dictates  of  justice.  But  it  is, 
nevertheless,  the  doctrine  which  has  been  everywhere  received  in 
modern  times  throughout  Europe,  and  which  has  not  only  been  re- 
cognized by  our  own  diplomatists  and  statesmen,  but  has  been  re- 
peatedly sanctioned  by  unanimous  decisions  of  our  Supreme  Court  in 
cases  brought  before  them  for  their  adjudication. 

From  the  nature  of  war,  it  is  impossible  that  it  should  be  carried 
on  between  two  nations  without  giving  rise  to  the  destruction  of  pri- 
vate property.  In  some  of  the  wars  of  modern  Europe  whole  pro- 
vinces were  laid  wapte  with  fire  and  sword,  and  multitudes  of  peace- 
ful citizens  were  reduced  to  beggary  by  the  wanton  and  unprovoked 
destruction  of  their  property  ;  whilst  in  others  the  populations  of  vil- 
lages, towns,  and  cities  were  subjected  to  forced  contributions  of 
money  or  supplies  by  the  invading  forces ;  but  history  presents  no 
instance  in  which  the  invaded  states  gave  any  indemnity  to  the  suf- 
ferers. When  the  laws  and  usages  of  war  are  violated  by  a  bel- 
ligerent, it  is  an  admitted  principle  of  the  law  of  nations  that  the 
other  party  to  the  war  has  a  right  to  claim  an  indemnity.  Such 
clnims  have  sometimes  been  recognized  by  treaty ;  and  there  may 
have  been  instances  in  which  one  nation  has  exacted  from  another  the 
value  of  the  property  of  its  citizens  which  had  been  destroyed  in  vio- 
lation of  the  rules  of  legitimate  warfare,  and  paid  it  over  to  the  suf- 
ferers. When,  however,  no  such  indemnity  has  been  obtained,  no 
European  state  has  ever  made  any  compensation  out  of  its  own  coffers 
to  its  citizens  for  the  losses  incurred  by  them  in  war  from  the  destruc- 
tion of  their  property  by  the  enemy. 

Nor  is  this  to  be  wondered  at.  It  is  now  the  practice  of  all  nations 
to  capture  the  private  property  of  non-combatant  enemies,  wherever 
found  upon  the  high  seas,  and  to  condemn  it  as  lawful  prize  of  war 
in  favor  of  the  captors.  In  the  wars  of  the  latter  part  of  the  last 
century,  and  in  the  early  part  of  this,  hundreds  of  millions  in  value 
of  the  property  of  peaceful  citizens  engaged  in  useful  traflBc,  and  who 
had  no  connexion,  immediate  or  remote,  with  the  wars  going  on, 
were  captured  upon  the  ocean  and  converted  to  the  enemy's  use,  and 
yet  no  compensation  of  any  kind  was  ever  made  to  those  who  were 
subjected  to  these  losses  by  the  different  European  powers.     **  To  the 
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victor  belongs  the  spoils,"  was  the  maxim  of  the  ancient  law  of  na- 
tions, and  the  maxim  applied  to  captures  made  on  the  land  as  well  as 
to  those  on  the  sea  until  very  recently  ;  and  when  the  pr.actice  whiclr 
gave  rise  to  the  maxim  was  abrogated  in  later  times,  first,  by  positive 
treaty  stipulations  between  particular  states,  and  then  by  so  univer< 
sal  a  consent  among  civilized  nations  that  this  partial  abrogation  be^ 
came  part  and  parcel  of  the  public  law,  it  did  not  follow,  because  a 
state  denied  the  general  right  to  capture  private  property  on  land, 
and  make  it  prize  of  war,  that  it  therefore  imposed  upon  itself  an  ob- 
ligation to  indemnify  the  citizen  whose  property  was  captured  and 
carried  away  or  destroyed  by  a  public   enemy  in  violation  of  the  ac- 
knowledged laws  of  war. 

In  absolute  governments  no  disposition  to  indemnify  subjects  whose 
property  had  been  destroyed  or  carried  away  by  the  enemy,  whilst 
engaged  in  war,  would  at  any  tinie  be  likely  to  exist ;  nor  does  it 
seem  possible  that  any  notion  that  it  would  be  proper  to  do  so  would 
ever  originate  even  in  republics,  when  they  are  surrounded  by  pow- 
erful neighbors  with  whom  they  had  been  before  embroiled,  and  upon 
whose  moderation,  justice,  and  good  faith  there  could  be  no  firm  reli- 
ance. If  a  nation  has  such  neighbors,  she  is  perpetually  in  danger  of 
being  involved  in  war.  No  wisdom  or  forbearance  on  her  part  can 
exempt  her  from  it.  It  may  at  any  time  be  forced  on  her  by  the  lust 
of  dominion,  or  even  by  the  caprice  of  monarchs  ;  and  when  that  is 
the  case,  and  the  nation  is  obliged  to  take  up  arms  in  self-defence, 
and  wage  perhaps  a  long  and  expensive  war,  which  has  tasked  all 
her  resources  to  their  very  uttermost,  it  is  inconceivable  that  any 
people,  on  coming  out  of  such  a  contest,  should  attempt  to  impose 
still  further  burdens  on  themselves  to  repair  the  particular  injuries 
which  had  fallen  upon  individuals  in  the  course  of  its  prosecution.  A 
just  war  is  always  the  result  of  necessity  ;  and  when  the  evils  that 
inevitably  follow  in  its  train  fall  upon  particular  individuals,  it  has 
hitherto  been  the  judgment  of  the  world  that,  like  the  ordinary  dis- 
pensations of  providence  upon  mankind,  they  should  be  borne  by 
those  upon  whom  they  have  fallen. 

Notwithstanding  the  importance  of  the  subject,  and  the  interest 
which  suflferers  from  the  ravages  of  war  must  have  excited  in  every 
country  that  has  been  subjected  to  its  horrors,  we  are  not  aware  that 
it  ever  received  the  serious  attention  of  the  legislative  department  of 
any  government  until  it  was  brought  to  the  notice  of  the  Congress  of 
the  United  States  by  the  suflferers  in  the  war  of  1812  upon  the  north- 
ern frontier  soon  after  that  war  was  brought  to  a  close. 

The  position  of  the  United  States  at  that  time  was  peculiarly  favor- 
able to  the  fair  consideration  of  the  whole  matter,  whilst  the  situation 
of  the  claimants  themselves  was  such  as  to  enlist  in  their  behalf  the 
warmest  sympathy  of  all  those  who  were  required  to  decide  upon  their 
claims.  We  had  but  a  single  neighbor  upon  the  North  American 
continent  with  whom  it  was  possible  we  could  have  a  contest,  and 
with  that  neighbor  we  had  just  concluded  a  treaty  of  peace  under  cir- 
cumstances which  justified  the  belief  that  there  was  very  little  likeli- 
hood that  the  peaceful  relations  then  established  with  her  would  ever 
again  be  diBiurbed;  so  that  there  was  no  room  for  the  appie\ieusvoxi 


4  RIITALDO   JOHirSOK    AND  ANN   B.    JOHNSON. 

that  if  anything  were  paid  to-day  it  was  probable  more  would  have 
to  be  paid  to-morrow. 

After  the  fullest  discussion,  the  act  entitled  '^  An  act  to  authorise 
the  payment  lor  property  lost,  captured,  or  destroyed  by  the  enemy 
whi^  in  the  military  service  of  the  United  States,  and  for  other  pur- 
poses," approved  on  the  9th  of  April,  1816,  was  passed  by  Con- 
gress.    This  act  provided  for  making  compensation — 

First. — To  particular  classes  of  persons  for  certain  kinds  of  movea- 
ble property — as,  for  instance  : 

1.  To  volunteers  or  draughted  militia  men,  whether  of  cavalry, 
mounted  riflemen,  or  infantry,  who  have  sustained  damage  by  the 
loss  of  their  horses  '^killed  in  battle;"  or  which  had  died  '*  in  conse- 
quence of  wounds  therein  received;"  or  *'  in  consequence  of  failure  on 
the  part  of  the  United  States  to  supply  such  horses  with  sufficient  for- 
age while  in  the  military  service  of  the  United  States;"  or  **  in  con- 
sequence of  the  owner  being  dismounted,  or  separated  and  detached 
from  the  same  by  order  of  the  commanding  officer,  or  in  consequence 
of  the  rider  being  killed  or  wounded  in  battle  ;" 

2.  To  persons  who  acted  in  the  military  service  of  the  United  States 
as  volunteers  or  draughted  militia  men,  and  had  furnished  themselves 
with  arms  and  military  accoutrements,  and  had  '^  sustained  damage 
by  the  capture  or  destruction  of  the  same,  without  any  fault  or  negli- 
gence of"  theirs; 

3.  To  those  who  had  ''sustained  damage  by  the  loss,  capture,  or 
destruction  by  the  enemy  of  any  horse,  mule,  ox,  wagou,  cart,  boat, 
sleigh,  or  harness,  while  such  property  was  in  the  military  service  oi 
the  United  States,  either  by  impressment  or  contract,  except  in  cases 
where  the  risk  to  which  the  property  would  be  exposed  was  agreed  tc 
be  incurred  by  the  owner,  if  it  should  appear  that  such  loss,  capture, 
or  destruction  was  without  any  fault  or  negligence  on  the  part  of  the 
owner,"  or  who  had  sustained  damage  by  the  death  of  any  such 
horse  in  consequence  of  failure  on  the  part  of  the  United  States  to 
furnish  the  same  with  sufficient  forage  while  in  the  service  ;"     And, 

4.  To  those  whose  property  had  been  impressed  or  taken  by  public 
authority  **for  the  use  and  subsistence  of  the  army,"  and  had  '^  been 
destroyed,  lost,  or  consumed  :"     And, 

Second. — To  the  owners  of  houses  or  buildings  who  had  sustained 
damage  by  their  destruction  by  the  enemy,  *'  while  the  same  were  oc- 
cupied as  places  of  military  deposite,  under  the  authority  of  an  officei 
or  agent  of  the  United  States,"  if  it  appeared  "  that  such  occupation 
was  the  cause  of  their  destruction." 

The  slightest  examination  of  this  act  will  at  once  make  it  appareni 
that  it  was  the  intention  of  the  national  legislature  to  limit  the  com- 
pensation for  property  ''captured,  lost,  or  destroyed  while  in  the  mili- 
tary service  of  the  United  States  :" 

1st.  To  the  arms  and  accoutrements  required  for  the  equipment  of 
the  volunteers  and  militia  men,  and  to  their  horses,  when  thej 
served  as  mounted  men  ;  to  the  animals,  vehicles,  and  other  means  oi 
transportation  actually  employed  to  facilitate  the  movement  of  troops; 
and  to  the  provisions  and  other  supplies  necessary  to  their  support. 
And — 
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2d.  To  such  buildings  as  were,  at  the  time  of  their  destruction, 
actaallj  occupied  by  the  military  forces  of  the  United  States  in  such  a 
manner  as  to  impress  upon  them  a  public  character,  and  justify  an 
enemy  in  considering  them  as  making  a  part  of  the  military  defences 
of  the  country. 

The  act  provided  for  the  appointment  of  a  commissioner  to  decide 
upon  all  cases  arising  under  it,  subject  to  such  rules  and  regulations  as 
the  President  should  prescribe  ;  and  limited  the  presentation  of  such 
claims,  and  the  authority  of  the  commissioner  to  decide  them,  to  two 
years  from  the  passage  of  the  act.  The  adjudications  of  the  commis- 
sioner upon  the  claims  submitted  to  him,  whether  in  favor  of,  or  ad- 
verse to,  the  claim  of  the  applicant,  were  directed  to  be  entered  by  his 
clerk  in  a  book  to  be  provided  for  the  purpose ;  and  it  was  declared 
that  when  the  adjudication  was  in  favor  of  the  claimant,  he  should  be 
entitled,  upon  the  production  of  a  copy  of  the  adjudication  duly  certi- 
fied by  the  clerk  of  the  commissioner,  "to  payment  of  the  amount 
thereof  at  the  treasury  of  the  United  States." 

Very  soon  after  the  passage  of  the  act,  the  commissioner  provided 
for  was  appointed,  and  entered  upon  the  discharge  of  the  duties  im- 
posed on  nim.  On  the  7th  of  September  following,  the  Secretary  of 
War  informed  the  commissioner  that  the  President  hagi  "been  pleased 
to  direct  that  the  occupation  of  houses  and  buildings  for  the  military 
force  of  the  United  States"  was  embraced  in  the  ninth  section  of  the 
act — the  section  providing  for  the  payment  of  damages  sustained  by 
the  destruction  of  houses  or  buildings  by  the  enemy.  This  was  a 
liberal  and  fair  interpretation  of  the  act.  But  it  was  not  long,  how- 
ever, after  the  commissioner  began  the  investigation  of  particular 
claims,  before  it  was  discovered  that  he  was  disposed  to  give  a  very  loose 
and  large  interpretation  to  the  act;  and,  in  consequence,  as  soon  as 
this  disposition  had  manifested  itself,  his  proceedings  were  subjected 
to  the  Executive  scrutiny. 

On  the  2l8t  of  October  he  was  informed,  through  the  Secretary  of 
War,  that  the  act  did  "not  embrace  the  case  of  officers  of  the  regular 
army,  and  that  the  property  which  a  regular  officer  may  have  taken 
with  him  in  the  service,  or  which  he  may  have  been  required  by  law 
to  keep,  is  not  comprehended  by  the  terms  "impressed  or  by  con- 
tract ;"  that  the  provisions  as  to  the  loss  of  horses  or  other  animals 
only  extended  "to  losses  resulting  from  the  acts  of  the  enemy,  or  from 
the  failure  of  the  government  to  supply  the  necessary  forage  ;"  that 
the  provisions  of  the  act  relating  to  the  destruction  of  houses  or 
buildings  only  extended  "  to  cases  of  destruction  of  property  by  the 
enemy,  which  are  justifiable  by  the  laws  of  civilized  warfare  J"  and 
that  "the  occupation  of  houses  or  buildings  as  places  of  military 
deposite  or  by  an  armed  force,  must  be  continued  up  to  the  time  of  the 
destruction  ;"  and  "that  the  occupation  of  houses  or  buildings  by  an 
armed  force,  for  a  night,  upon  a  march,"  was  not  within  the  mean- 
ing of  the  act,  "unless  in  the  immediate  presence  of  an  enemy;" 
and  that  the  act  did  "  not  extend  to  the  case  of  consequential  injury 
resulting  from  the  destruction  of  houses  or  buildings  ;"  and  that  no 
compensation  could,  "therefore,  be  allowed  for  the  destruction  of 
houses  or  huildings  not  occupied  as  a  military  deposite,  or  \)7  ^  td5X\- 
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tary  force."  On  the  let  of  November  he  was  informed,  through  the 
War  Department,  that  the  provisions  of  the  act  would  '*  not  justify 
the  payment  of  claims  for  partial  injuries  to  oxen  or  horses/'  and 
was  requested«to  suspend  all  decisions  relating  to  claims  for  the 
destruction  of  houses  or  buildings.  And  on  the  6th  of  December, 
immediately  after  the  meeting  of  Congress,  the  President,  by  mes- 
sage, informed  the  two  houses  that  the  portion  of  the  act  (the  ninth 
section)  relating  to  the  destruction  of  houses  or  buildings  "by  the 
enemy,  while  the  same  were  occupied  as  a  military  deposite  under  the 
authority  of  an  oflBcer  or  agent  of  the  United  States,"  having  received 
a  construction  "  giving  it  a  scope  of  great  and  uncertain  extent,"  he 
had  thought  proper  that  proceedings  relative  to  claims  under  that 
part  of  the  act  should  be  suspended  *^  until  Congress  should  have  an 
opportunity  of  defining  more  precisely  the  cases  contemplated  by 
them."  The  President  then  recommended  the  subject  to  their  con- 
sideration, and  observed  that  'Hhey  would  have  an  opportunity,  at 
the  same  time,  of  considering  how  far  other  provisions  of  the  act" 
might  be  rendered  "  more  clear  and  precise  in  their  import." 

The  House  of  Bepresentatives,  on  the  day  the  message  was  sent 
to  them,  adopted  a  resolution  calling  for  all  the  proceedings  of  the 
commissioner.  These  proceedings  were  transmitted  to  the  House, 
by  the  President,  on  the  21st  day  of  December,  after  he  had  instructed 
the  commissioner  to  make  no  final  decisions  upon  any  of  the  claims 
before  him,  or  that  might  be  exhibited  under  the  act,  but  to  limit  his 
action  to  preparing  and  arranging  all  such  cases  for  decision  when  it 
should  be  deemed  proper.  Congress  then  proceeded  to  consider  the 
whole  subject,  and  the  act  entitled  "An  act  to  amend  the  act  'author- 
izing the  payment  for  property  lost,  captured,  or  destroyed  by  the 
enemy,  while  in  the  military  service  of^  the  United  States,  and  for 
other  purposes,'  passed  the  ninth  of  April,  one  thousand  eight  hun- 
dred and  sixteen,"  approved  March  3,  1817,  was  the  result  of  their 
deliberations. 

This  act  declared  that  the  ninth  section  of  the  act  of  1816  should  be 
construed  "to  extend  only  to  houses  or  other  buildings  occupied  by  an 
order  of  an  oflBcer  or  agent  of  the  United  States,  as  a  place  of  deposite 
for  military  or  naval  stores,  or  as  barracks  for  the  military  forces  of 
the  United  States,"  and  thus  not  only  excluded  all  consequential  dam- 
ages rtsulting  from  the  destruction  of  a  house  or  building,  within  the 
true  intent  and  meaning  of  the  act — such  as  that  growing  out  of  the 
loss  of  movable  property  contained  in  it  at  the  time  of  the  destruction, 
or  of  the  loss  of  other  buildings  not  occupied  by  authority  of  the  United 
States,  fired  at  the  same  time  by  the  enemy — but  had  the  eflfect  of  re- 
straining the  act  to  the  single  case  of  the  occupation  of  houses  or  build- 
ings by  the  military  force  of  the  United  States  "as  barracks,"  in  oppo- 
sition to  the  broader  construction  of  the  act  given  by  the  President  on 
the  7th  of  September,  1816,  through  the  War  Department.  But  this 
was  not  all.  To  prevent  any  undue  extension  of  the  provisions  of  the 
original  and  of  the  amendatory  act,  the  power  of  deciding  in  the  last 
resort  was  entirely  taken  away  from  the  commissioner  by  the  fifth  sec- 
tion of  the  act,  which  provided  that  all  claims  allowed  by  the  com- 
missioner should  be  reviewed  by  the  Secretary  of  War. 
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The  claims  presented  to  the  commissioner  under  these  acts  had  not 
all  been  acted  on  when  his  authority  was  terminated  by  the  limitation 
of  time  contained  in  the  act  of  1816  ;  and  by  an  act  of  Congress  ap- 
proved on  the  20th  of  April,  1818,  all  the  claims  then  remaining  in 
the  office  of  the  commissioner,  and  not  acted  on  finally  by  him  **  before 
the  9th  of  April,  1818,"  were  transferred  to  the  office  of  the  Third  Au- 
ditor of  the  Treasury  Department,  and  the  Auditor  authorized  to  adju- 
dig^te  upon  them,  subject  to  the  same  ''rules,  regulations,  and  restric- 
tions" as  had  been  before  prescribed  to  the  commissioner. 

The  action  of  the  Third  Auditor  did  not,  it  seems,  give  satisfaction 
to  the  numerous  claimants  under  the  acts  in  question.  They  con- 
tinued to  direct  the  attention  of  Congress  to  the  subject,  until  at  last 
a  select  committee  was  raised  in  the  House  of  Bepresentatives,  with 
instructions  to  inquire  what  further  legislative  provisions  were  ''  fit 
and  necessary  to  carry  into  effect  the  provisions  of  the  act  of  Congress 
passed  March  3,  1817,  entitled  ''  An  act  to  amend  the  act  authorizing 
the  payment  for  property  lost,  captured,  or  destroyed  by  the  enemy 
while  in  the  military  service  of  the  United  States,  and  for  other  pur- 
poses, approved  April  9,  1816."  This  committee  made  their  report 
to  the  House  on  the  6th  of  April,  1824.  The  report  was  elaborate 
and  eloquent.  It  displayed  in  the  warmest  language  the  merits  of  the 
sufferers  upon  our  northern  frontiers,  on  the  borders  of  the  Chesa- 
peake and  in  Louisiana,  and  awakened  in  the  highest  degree  the 
sympathies  of  members  by  picturing  in  the  liveliest  colors  the  scenes 
of  horror  and  dismay  which  everywhere  attend  upon  the  footsteps  of 
war;  and  by  holding  up  for  their  contemplation  the  distress  and 
wretchedness  of  the  claimants,  who  in  some  instances  were  men,  it 
was  said,  who  had  been  bereft  of  their  last  worldly  effects  by  the  rav- 
ages of  the  enemy  —and  in  others  were  widows  and  orphans  of  those 
who  had  fallen  victims  of  this  cruel  invasion,  and  who  had  been  left 
actually  without  a  shelter  for  their  heads,  and  without  the  means  of 
subsistence. 

This  committee  asserted  that  it  was  the  duty  of  every  government, 
and,  of  course,  perfectly  equitable,  and  even  strictly  just,  to  relieve, 
as  far  as  possible,  those  who  had  been  injured  or  ruined  by  the  stroke 
of  the  public  enemy ;  and  that  it  was  peculiarly  incumbent  upon  a 
republic  like  ours — the  principle  and  base  of  whose  political  existence 
was  that  the  burdens  and  benefits  of  its  operations  should  be  equally 
borne  or  enjoyed — to  adopt  a  policy  on  this  subject  which  would  have  the 
effect  of  apportioning  the  losses  incident  to  war  among  all  the  mem- 
bers of  the  community.  And  this,  they  intimated,  was  the  intention 
of  Congress  in  its  previous  legislation.  It  was  said  to  have  been  well 
known,  before  and  at  the  time  of  passing  the  law  referred  to,  that  the 
inhabitants  of  the  Niagara  frontier,  in  the  State  of  New  York,  and 
others  residing  on  the  margin  of  the  Chesapeake,  who  had  suffered 
ruinous  losses  in  the  destruction  of  their  property  by  the  enemy,  were 
urging  their  claims  for  an  indemnification  upon  Congress ;  and  that 
but  little  doubt  existed  with  the  committee  that  Congress  contem- 
plated by  the  law  to  extend  relief  to  those  unfortunate  sufferers ; 
that  whatever  doubt  has  since  been  created  of  the  design  of  Congress 
in  this  respect,  none  was  at  that  time  entertained  by  t\ie  c\a\m^\i\A\ 
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that  as  soon  as  effect  was  given  to  the  law,  by  the  appointment  of  a 
commissioner,  almost  every  claim  of  this  nature  was  immediately  pre- 
sented to  him  for  adjudication ;  that  the  commissioner,  whose  local 
situation  qualified  him  to  judge  of  the  object  of  the  law,  after  a  faith- 
ful and  laborious  investigation  of  the  cases  arising  from  the  destruc- 
tion of  the  enemy,  decided  that  they  were  generally  embraced  within 
its  provisions ;  but  that,  while  the  commissioner  was  proceeding,  in 
pursuance  of  this  opinion,  to  examine  and  adjudge  upon  the  indiv^j^ual 
claims,  and  after  the  allowance  and  payment  of  some  of  them,  his 
progress  was  unexpectedly  arrested  by  an  order  of  the  President  of 
the  United  States  to  suspend  further  adjudications  upon  them. 

The  whole  subject  then  came  up  for  consideration  before  Congress, 
supported  by  an  able  report  in  favor  of  the  pretensions  of  those  of  Uie 
claimants  who  believed  that  compensation  ought  to  be  made  to  the 
owners  of  all  of  the  property  destroyed  l»y  the  enemy  in  the  war  of 
1812.  C!ongress,  however,  did  not  approve  the  views  of  the  commit- 
tee. The  whole  matter  was  repeatedly  brought  up  in  the  House,  and 
after  undergoing  discussion  in  a  debate  distinguished  for  the  ability 
and  statesmanship  displayed  in  it  by  many  eminent  persons  who  still 
live  in  the  memories  of  the  American  people,  and  which  was  continued 
through  eight  whole  days,  (in  December,  1824,  and  January,  1826,) 
the  act  entitled ''An  act  further  to  amend  the  act  authorizing  pay- 
ment for  property  lost,  captured,  or  destroyed  by  the  enemy  while  in 
the  military  service  of  the  United  States,  and  for  other  purposes,"  was 
passed  by  both  houses,  and  was  approved  and  became  a  law  on  the 
3d  of  March,  1825. 

This  act  (4  Statutes  at  Large,  123)  provided  that  any  person  having 
a  claim  for  a  building  destroyed  by  the  enemy,  under  the  9th  section 
of  the  act  of  1816,  and  of  the  act  of  1817  amending  it,  which  had  been 
presented  to  the  commissioner  appointed  under  the  act  of  1816,  ''at 
any  time  before  the  10th  day  of  April,  1818,  and  which  was  not  paid 
under  said  acts,  nor  finally  rejected"  by  the  commissioner,  might, 
within  nine  months,  present  it  to  the  Third  Auditor  of  the  Treasury 
for  examination  and  adjustment ;  and  then  authorize  the  Auditor  "to 
assess  the  damages  and  certify  the  amount  for  payment"  only  if  the 
buildiug,  for  which  damages  were  claimed,  had  been  "  at  the  time 
of  its  destruction  occupied,  by  order  of  any  agent  or  oflScer  of  the 
United  States,  as  a  place  of  deposite  for  military  or  naval  stores, 
or  as  barracks  for  the  military  forces  of  the  United  States." 
And  thus  it  is  seen  that  the  Congress  of  the  United  States  has, 
at  only  three  periods  when  the  subject  has  been  brought  before  it 
and  considered  as  a  great  public  question,  determined  that  it  would 
make  no  compensation  to  individuals  for  the  property  of  which  they 
have  been  deprived  by  the  violence  of  war,  unless  for  those  claims  of 
moveables  which  are  essential  to  the  equipment  of  the  soldier,  or  were 
indispensable  to  the  movement  of  troops  or  for  their  support,  and 
which  were  lost,  captured,  or  destroyed  whilst  actually  in  the  mili- 
tary service  of  the  United  States  ;  and  for  houses  or  other  buildings 
which  had  been  taken  possession  of  and  occupied  for  military  purposes 
by  the  authority  of  the  United  States,  and  which  were  thus  occupied 
at  the  very  time  they  were  destroyed. 
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And  this  determination,  in  the  view  of  your  committee,  was  right, 
both  in  what  it  awarded  and  in  what  it  refused. 

The  government  of  the  United  States  is,  by  the  Constitution,  in- 
yested  with  the  power  to  declare  and  carry  on  or  wage  war,  and,  as 
an  incident  to  that  power,  it  has  the  undoubted  right  to  take  the  pro- 
perty of  its  citizens  which  may  at  any  time  be  discovered  to  be  indis- 
pensable to  the  success  of  its  military  operations,  wherever  it  is  found. 
All  such  property,  however,  is  taken  for  the  public  use.  The  owner 
is  deprived  of  it,  if  it  be  consumed  or  destroyed  before  this  use  ceases, 
by  the  act  of  the  government ;  and  in  such  an  event,  under  the  public 
law  of  nations,  the  obligation  of  the  government  to  indemnify  the 
citizen  or  subject  has  always  been  regarded  as  complete.  With  us, 
however,  the  citizen  is  not  left  dependent  upon  the  principle  of  the 
public  law  of  nations.  The  obligation  is  recognized  in  the  funda- 
mental law  of  the  nation,  and  the  government  is  bound  to  pay  its 
yalue  to  the  owner  under  that  clause  in  article  6  of  the  amend- 
ments to  the  Constitution,  which  declares  that  private  property  shall 
not  be  ''taken  for  public  use  without  just  compensation."  This  is 
the  principle  of  the  acts  of  1816,  1817,  and  1825,  relating  to  this 
nibject.  Buildings  destroyed  by  the  enemy  while  actually  occupied 
for  military  purposes  by  authority  of  the  United  States,  and  the  arms 
and  accoutrements  of  the  volunteers  and  militiamen ;  the  animals  and 
vehicles,  and  other  means  of  transportation  employed  in  facilitating 
the  movements  of  troops ;  and  the  provisions  and  other  supplies  im- 
pressed for  the  use  of  the  army,  are  all  embraced  in  it. 

But  it  is  otherwise  with  all  other  property,  whether  it  consists  of 
houses  or  other  buildings,  not  actually  occupied  by  the  public  autho- 
rity for  military  purposes,  or  of  moveables,  such  as  household  furni- 
ture, gathered  crops,  or  merchandise,  even  if  these  were  contained  in 
buUdings  actually  occupied  for  military  purposes  by  authority  of  the 
United  States  at  the  time  of  their  destruction,  and  were  destroyed  in 
them.  We  know  it  has  been  said  by  some  that  they  were  unable  to 
recognize  the  force  or  propriety  of  the  distinction  which  makes  the 
government  liable  for  real  property  destroyed  by  the  enemy,  and 
exempts  it  from  liability  for  the  moveable  property  destroyed  in  it — 
which  makes  it  pay  for  a  house  burned  by  the  enemy,  and  refuses  to 

Eay  for  the  personal  property  burned  in  the  house.     Your  committee 
ave  no  such  difficulty. 

The  distinction  is  obvious  and  necessary.  A  house  capnot  be  car- 
ried oflF  at  will.  Personal  property,  on  the  other  hand,  under  the 
control  of  the  owner,  is  susceptible  of  removal.  It  is  in  his  power  to 
carry  it  where  he  pleases ;  and  when  the  district  of  country  where  it 
exists  becomes  exposed  to  the  incursions  of  an  enemy,  or  the  spot 
where  it  is  deposited  is  occupied  by  a  military  force,  or  for  military 
purposes,  and  therefore  is  liable  to  become  the  scene  of  combat,  it  is 
not  only  his  right,  but  it  is  his  duty,  to  remove  it  from  the  place  of 
danger.  When  a  nation  is  engaged  in  war,  it  is  universally  conceded 
that  every  citizen  is  required  to  do  all  in  his  power  to  injure  the 
public  enemy.  But  it  is  just  as  true  that  it  is  also  required  of  him 
to  do  all  in  his  power  to  prevent  injury  being  done  to  his  own  country. 
The  loss  of  ^e  property  of  its  citizenB  ia  an  injury  done  to  t\ie  eoMti- 
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try.  If  one  has  it  in  hig  power  to  rescue  the  property  of  his  fellow 
citizen  from  impending  destruction  and  fails  to  do  so,  he  violates  a 
great  duty  which  he  owes  to  his  country.  If  his  own  property  is 
exposed  to  peril  from  the  operations  of  war,  and  he  fails  to  employ 
the  means  at  his  disposal  to  remove  it  beyond  the  reach  of  danger^  he 
not  only  violates  a  great  public  duty  which  he  owes  to  the  whole 
country,  but  he  violates  a  duty  he  owes  to  himself;  and  if  it  is  de- 
stroyed in  the  exposed  situation  where  he  left  it,  it  is  the  result  of  his 
own  want  of  proper  care  and  exertion,  and  he  can  have  no  right  to 
be  indemnified  against  the  consequences  of  his  own  negligence. 

In  the  opinion  of  your  committee,  there  is  not  only  no  principle  of 
law  or  equity  which  requires  that  payment  should  be  made  to  the 
sufferers  for  such  losses,  but  it  seems  to  them  that  their  payment  is 
forbidden  by  the  best  interests  of  the  country^  and  the  dictates  of  a 
wise  policy. 

Peace  is  essential  to  the  progress  and  prosperity  of  nations. 
During  its  continuance  their  material  resources  are  developed.  The 
intercourse  between  them  growing  out  of  the  necessities  of  trade,  the 
appetite  for  foreign  travel,  and  the  desire  to  find  new  scenes  for  ob- 
servation and  new  opportunities  for  intellectual  improvement,  favors 
the  diffusion  of  knowledge,  advancement  in  all  the  useful  arts  of  life, 
and  the  spread  of  those  inventions  which  have  done  so  much  to  aug- 
ment the  productions  of  the  earth  or  of  labor,  which  contribute  to 
the  sustenance  or  comfort  of  mankind.  In  the  present  age  of  the 
world  wars,  even  on  the  part  of  monarchical  governments,  can 
scarcely  be  engaged  in  unless  favored  by  popular  sentiment;  and 
hence  sound  policy  requires  that  no  measure  should  ever  be  adopted 
by  any  nation  which  would  be  likely  to  promote  the  growth  of  such 
a  sentiment. 

.  If  this  rule  be  an  important  one  for  monarchies,  how  much  more 
important  must  it  be  in  a  government  like  ours,  in  which  war  is  the 
esult  of  the  popular  will  alone.  Nothing  disposes  communities  to 
peace  so  much  as  the  apprehension  of  loss  by  war.  If  it  is  the 
ettled  principle  of  a  people  that  no  compensation  whatever  shall  be 
made  to  those  who  suffer  from  its  ravages,  there  will  be  no  war, 
when  that  question  depends  upon  the  will  of  the  people,  as  long  as  it 
can  be  avoided  with  honor.  The  influence  of  this  apprehension  is 
universal ;  and  yet  its  strength  and  effects  are  not  always  visible  to 
the  common  observer.  The  history  of  the  world  in  our  day,  however, 
when  regarded  with  a  view  to  those  objects,  will  make  it  su£Sciently 
apparent.  The  causes  for  a  war  between  some  of  the  great  maritime 
powers  have,  at  different  times  within  the  last  twenty  years,  been  far 
greater  than  those  which  recently  embroiled  Russia  with  England 
and  France  ;  and  yet  there  was  no  war.  And  why  was  this  ?  Mil- 
lions of  property,  if  there  had  been  war  between  them,  would  have 
been  exposed  to  capture  on  the  ocean  ;  and  for  such  captures  no  one 
has  ever  even  pretended  that  the  owners  could  have  any  claim  for 
compensation.  The  great  and  immediate  evils  of  war  would,  as  a 
matter  of  course,  in  a  maritime  country,  have  fallen  upon  commerce. 
And,  therefore,  whenever  there  was  the  slightest  reason  to  believe 
that  the  peaceful  relations  of  these  nations  were  about  to  be  endan- 
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gered,  the  commercial  classes  took  the  alarm.  These  classes  exist  in 
all  civilized  communities,  and  wherever  there  is  the  most  wealth,  and 
men  are  accumulated  in  the  greatest  masses,  there  they  are  the  most 
powerful.  Their  voices  are  not  only  listened  to  with  respect  by  those 
wha  are  dependent  on  them,  or  are  engaged  as  their  co- workers  in 
the  multifarious  operations  of  trade,  but  tliey  are  loud  and  potential 
enough  to  penetrate  the  council  chambers  of  ])rinces,  aud  command 
their  attention  and  obedience. 

But  this  is  not  all.  An  adherence  to  the  rule  spoken  of  is  beneficial 
in  its  tendencies  during  the  existence  of  war  itself.  The  great  object 
of  belligerents  is  to  weaken  and  overcome  their  enemy ;  and  as  in 
modern  times  money  is  the  sinew  of  war,  if  it  were  the  practice  of  a 
government  to  pay  to  its  citizens  the  value  of  their  property  destroyed 
by  an  invading  force,  it  would  at  once  become  the  interest  of  the 
enemy  to  penetrate  the  country  at  every  assailable  point,  and  to  lay 
it  waste  with  fire  and  sword.  Every  act  of  dastardly  and  secret  ra- 
pine, and  of  wanton  and  barbarous  destruction  of  private  property, 
would  tend  as  much  to  the  exhaustion  of  the  resources  of  the  State  as 
the  bold  and  open  blows  struck  in  honorable  warfare  at  the  men  em- 
bodied and  in  military  array  to  fight  her  battles.  War  would,  under 
such  a  state  of  things^  soon  lose  everything  of  a  noble  and  lofty 
character :  ru£Sans,  pilferers,  and  thieves  would  be  its  fit  instruments, 
and  it  would  become  a  game  of  wanton  outrage  and  of  barbarous  vio- 
lence and  destruction. 

If  this  be  certain,  and  a  refusal  to  pay  for  property  destroyed  by 
the  enemy  is  calculated  to  diminish  the  evils  of  a  foreign  invasion,  it 
is  also  certain  that  such  a  refusal  will  have  a  direct  tendency  to  pro- 
mote the  making  of  a  vigorous  defence  against  it.  If  every  citizen 
knows  that  he  has  nothing  to  hope  for  from  the  State  by  way  of  in- 
demnity for  losses  iDflicted  on  him  by  the  public  enemy,  and  that 
when  the  country  is  invaded  he  must  look  to  the  repulse  of  the  invad- 
ing force  or  to  its  forbearance  for  the  safety  of  his  property,  there  can 
be  no  doubt  as  to  the  result.  The  private  interest  of  the  citizen  will 
coincide  with  his  public  duty.  He  would  fight,  if  need  be,  with  the 
invading  enemy  in  defence  of  the  country ;  and  as  every  blow  he 
struck  would  be  for  the  protection  of  his  own  property  also,  the  coun- 
try would  be  assured  that  he  would  do  in  her  cause  all  that  he  had 
the  courage  and  capacity  to  do  for  himself. 

There  is  nothing  in  the  circumstances  of  this  case  which  entitles 
the  claim  made  by  the  petitioners  to  any  peculiar  favor.  The  country 
on  the  borders  of  the  Chesapeake  had  been  the  seat  of  war  for  more 
than  a  year  before  the  destruction  of  the  tobacco  in  question.  The 
inhabitants  along  the  bay  and  upon  all  the  rivers  falling  into  it  were 
aware  that  the  enemy  had  been  for  a  long  while  engaged  in  making 
predatory  incursions  into  the  more  exposed  neighborhoods  for  the 
purpose  of  destroying  the  property  of  the  population,  and  that  a 
great  deal  of  valuable  property  of  difierent  kinds  belonging  to  indi- 
viduals had  been  already  burned  or  carried  off.  It  was  generally 
believed  that  private  property  within  reach  of  the  enemy  was  every- 
where in  danger.  Tobacco,  especially,  from  its  value,  was  thought  to 
be  exposed  to  capture;  and  8ucb,  indeed,  was  the  apprehen&iOTi  e\i- 
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tertained  for  its  safety  in  the  portion  of  country  where  this  tobacco 
was  destroyed,  that  a  deputation  was  sent  to  the  then  governor  of 
Maryland  to  inform  him  of  the  importance  of  extending  protection 
to  that  part  of  the  country,  because  of  the  quantity  of  tobacco  be- 
longing to  the  planters  which  was  there  exposed  to  the  enemy.  The 
public  opinion  then  was  that  private  property  in  that  section  of  coun- 
try would  be  subject  to  capture  wherever  found,  unless  protected  by  a 
sufficient  force.  In  consequence  of  this,  and  at  the  urgent  solicita- 
tion of  a  portion  of  the  people,  extraordinary  means  were  employed 
by  the  government  to  extend  protection  to  the  exposed  property  ;  and 
because  those  means  were  not  successful,  and  the  property  was  de- 
stroyed in  spite  of  the  efforts  made  to  defend  it,  it  is  gravely  pretended 
that  the  government  is  responsible  for  the  value  of  the  property  de- 
stroyed, because  the  presence  of  the  forces  employed  to  protect  it  was 
the  sole  cause  of  its  destruction  ! 

Your  committee  believe  that  it  is  not  pretended  that  the  warehouse 
at  Magruder's  Ferry,  in  which  the  tobacco  for  which  the  claim  is 
made  was  contained,  was,  at  the  time  of  its  destruction,  occupied  as  a 
place  of  deposit  for  military  or  naval  stores,  or  as  barracks  for  the 
military  forces  of  the  United  States.  One  of  the  witnesses,  (James 
Baden,)  whose  deposition  is  submitted  in  support  of  the  claim,  says: 
"  That  on  the  17th  of  June,  1814,  the  warehouse  in  Prince  George's, 
called  Magruder's  warehouse,  having  been  occupied  a  short  time  pre- 
vious by  the  American  forces,  was  burnt."  Another  witness,  (G.  W. 
Biscoe,)  says  that  a  company  of  militia^  acting  under  his  orders  as 
major  of  the  ITth  regiment  of  Maryland  militia,  '^  was  posted  at  Ma- 

fruder's  warehouse ./w  its  protection  and  defence^  and  when  the  British 
arges  ascended  the  river  on  or  about  the  17th  of  June,  1814,  so  soon 
as  they  were  discovered  by  Captain  Joshua  Nailor  (the  captain  in  com- 
mand) to  be  in  reach  of  his  fire,  he  commenced  firing  upon  them  from 
behind  the  said  warehouses,  and  continued  to  do  so  until  his  ammu- 
nition was  expended — the  enemy  immediately  landed,  and  the  militia 
retreated.  The  enemy  then  burned  the  warehouses,  with  all  the 
tobacco  contained  therein."  James  Baden,  (the  same  witness  just 
before  referred  to,)  in  another  deposition,  makes  the  same  statement, 
in  substance,  as  Mr.  Biscoe  as  to  the  burning  of  the  warehouses  at 
Magruder's  Ferry,  and  then  says:  *^  This  was  on  the  17th  of  June, 
1814,  on  which  day  we  prevented  them  (the  British)  from  coming 
to  Nottingham,  which  probably  prevented  that  warehouse  from  shar- 
ing the  same  fate." 

From  these  statements  it  is  perfectly  clear  that  the  presence  of  the 
military  forces  had  nothing  to  do  in  exciting  the  enemy  to  destroy  the 
warehouses  in  question  with  the  property  contained  in  them.  The 
public  expectation  was  that  they  would  be  attacked  and  destroyed. 
It  was  not  the  design  or  purpose  of  the  government  to  make  that 
point  a  military  position  with  a  view  to  the  defence  of  the  country, 
but  the  forces  there  at  that  time  were  posted  there  simply  to  defend 
the  property  from  the  expected  attack.  It  is  true  there  is  a  witness 
(Jesse  Selby)  who  states  that  he  **  verily  believes  the  warehouses  were 
Durned  in  consequence  of  said  company  (the  company  of  militia)  being 
there^  and  the  said  warehouses  affording  protection  and  being  occupied 
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hj  them."  This  might  have  heen  the  conviction  of  the  witness^  bat 
certainly  it  is  not  one  that  can  be  shared  in  by  any  person  of  ordinary 
intelligence,  who  reads  the  history  of  that  day  and  remembers  the 
baccaneering  and  predatory  character  of  the  enemy  upon  every  coast 
and  every  frontier. 

The  historian  of  Maryland  (and  we  use  his  very  words)  says : 
''Admiral  Cockburn  appeared  in  the  Chesapeake  in  March,  1813,  with 
foar  ships-of-the-Iine  and  five  frigates,  and  immediately  began  a  series 
of  disgraceful  outrages  against  the  property  and  persons  of  the  un- 
armed citizens.  Even  the  women  and  children  did  not  escape  the 
cruelty  of  these  monsters.  French  town,  Havre  de  Grace,  Frederick- 
town,  on  the  Eastern  Shore,  and  Georgetown  were  burned." 
"Wherever  a  body  of  militia  was  collected,  the  chivalrous  Cockburn 
held  aloof."  And  again,  after  mentioning  that  Cockburn  threatened 
Annapolis  and  Baltimore,  but  did  not  attack  them  because  they  were 
prepared  for  a  vigorous  defence,  he  says:  "He,"  Cockburn,  ''preferred 
'a  more  safe  and  profitable  though  more  inglorious  warfare ;  and  pri- 
vate residences  and  the  smaller  bay  craft  were  plundered  and  con- 
sumed. So  extensive  was  the  destruction  that  at  night  the  shores  and 
waters  of  the  bay  were  lit  up  by  the  continuous  conflagration."  All 
property,  of  whatever  kind,  was  in  danger  at  any  point  within  the 
enemy's  reach  ;  and  not  only  is  it  clear  that  the  property  in  question 
would  have  been  destroyed  if  there  had  been  no  military  force  to  at- 
tempt its  defence,  but  it  is  more  than  probable  that  the  presence  and 
efforts  of  the  militia,  on  that  very  day,  prevented  the  destruction  of 
other  warehouses  at  Nottingham,  which  the  enemy  were  then  pre- 
vented from  reaching. 

Under  the  circumstances  existing  at  the  time  of  the  destruction  of 
the  tobacco,  which  is  the  subject  of  the  claim  made  by  petitioners,  it 
was  the  undoubted  duty  of  the  owners  of  every  species  of  valuable  prop- 
erty to  remove  it  beyond  the  reach  of  the  marauding  enemy.  Any 
one  who  tailed  to  remove  it  would  seem  to  have  neglected  to  do  that 
for  the  preservation  of  his  property  which  ordinary  prudence  required 
of  every  one.  But  when,  as  in  the  present  instance,  there  was  not 
only  a  failure  to  remove  property,  but  the  owners  of  it  accumulated  it 
in  warehouses  at  points  accessible  by  water,  in  such  quantities  as  to 
excite  the  cupidity  of  plunderers,  or  to  facilitate  the  work  of  those  who 
aimed  at  its  destruction,  it  cannot  be  doubted  that  its  loss  must  be 
chiefly  attributable  to  their  own  misconduct. 

From  all  this  it  is  the  belief  of  your  committee  that  there  is  no  founda- 
tion whatever  for  the  claim  of  petitioners,  unless  upon  the  broad  ground 
that  a  State  is  bound  to  make  compensation  to  its  citizens  for  all 
the  losses  which  may  be  sustained  by  them  in  war ;  but,  if  that 
principle  is  to  be  recognized,  why  legislate  for  one  case,  or  even  for 
one  class  of  persons?  If  any  loss  is  to  be  paid,  all  losses  ought  to  be 
paid.  There  are  millions  upon  millions  of  losses  that  were  incurred 
by  others  of  our  citizens  during  that  war  that  were  as  ruinous  and 
hard  to  be  borne  as  those  of  the  claimants,  or  of  the  class  to  which 
they  belong.  What  class,  what  individual  is  there  that  does  not 
suffer  from  the  effects  of  war?  To  use  the  language  of  one  of  tho 
^nent  persons  who  took  part  in  the  debate  on  this  subject  in  1%^^^ 
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to  which  we  have  already  referred,  this  principle  ''runs  out  into  con- 
sequences beyond  our  utmost  sight."  ''Consider  what  may  not  be  said 
to  be  either  the  direct  or  indirect  consequences  of  war.  The  scholar  is 
driven  by  it  from  his  books  and  flies  to  arms  ;  the  husbandman  leaves 
his  plough  in  the  furrow  ;  all  classes  of  the  community  are  thrown  into 
a  state  of  greater  or  less  derangement.  All  these  are  the  effects  of  war, 
and  the  act  of  government  is  its  immediate  cause.  An  embargo,  for  in- 
stance, is  laid  ;  the  merchant's  obligations  come  upon  him  while  his 
capital  lies  unemployed  and  his  ships  are  rotting  at  the  wharves. 
The  farmer  loses  his  foreign  market,  and  his  crops  are  rotting  in  his 
barn ;  the  injury  is  everywhere.  You  can  never  indemnify  all  who 
suffer,  and  why  must  one  small  class  be  preferred  before  all  their 
brethren  in  calamity?"  And  what  would  be  the  result  of  the  recog- 
nition of  such  a  principle?  Would  not  the  apprehension  of  the 
pecuniary  burdens  which  would  inevitably  be  thrown  upon  a  nation 
by  war  impel  it  to  submit  to  injustice  and  indignity  rather  than  to 
provoke  a  contest  by  resisting  them  ?  And  if,  at  last,  it  should  be 
driven  into  war,  would  it  not,  in  all  probability,  be  subjected  to  its 
greatest  horrors,  as  its  known  policy  would  tempt  the  enemy  to  burn 
and  waste  the  property  of  its  citizens,  with  a  view  to  exhaust  its  re- 
sources and  destroy  its  strength? 

Claims  of  this  character  were  pressed  upon  Congress  at  a  time  when 
the  echoes  awakened  by  the  enemy's  cannon  had  scarcely  ceased  their 
reverberations  along  the  shores  and  among  the  hills  of  every  frontier 
of  our  widely  extended  country.  Congress  took  them  into  considera- 
tion at  a  time  when  the  very  atmosphere  it  breathed  was  scarcely 
freed  from  the  smoke  which  had  ascended  from  the  burning  property 
of  the  sufferers  ;  the  sad  survivors  of  many  a  scene  of  blood  and  ra- 

Eine,  caused  by  the  excesses  of  a  lawless  and  inhuman  enemy,  were 
efore  it,  and  the  destitution  and  wretchedness  with  which  they  had 
been  overwhelmed  appealed  to  all  eyes;  and  Congress  itself,  when  de- 
ciding upon  the  claims,  sat  within  sight  of  blackened  ruins  that  bore 
mute  but  eloquent  testimony  to  the  terrible  devastations  of  war  ;  and 
yet  the  claims  were  rejected.  And  why  was  this?  Were  not  those 
who  preceded  us  in  these  halls  men  possessed  of  the  ordinary  sympa- 
thies of  our  nature?  Had  they  not  sensibilities  to  be  awakened  by  the 
distresses  of  their  fellow-citizens,  and  hearts  that  prompted  them 
to  give  them  all  the  relief  rightfully  in  their  power?  Beyo.d  all 
doubt  they  had  ;  and  the  claims  were  rejected,  not  because  they  did 
not  feel  for  the  sufferers,  but  because  they  believed  that  the  public 
good  requires  that  no  relief  should  be  given  unless  in  those  cases 
where  the  suffering  has  been  directly  occasioned  by  the  act  of  the 
government,  in  using  private  property  for  military  purposes. 

Whenever  the  question  involved  in  such  claims  has  attracted  the 
public  attention,  and  it  has  been  decided  as  one  connected  with  the 
public  policy  of  the  country,  the  decision  of  the  first  Congress  has 
always  been  affirmed.  That  it  has  its  foundation  in  reason  and  sound 
policy  your  committee  do  not  doubt ;  and  they  have  no  hesitation  in 
saying  that,  in  their  view,  it  would  be  unjust  to  the  great  mass  of  the 
sufferers  in  the  war  of  1812,  to  whom  relief  has  been  three  times  re- 
fused by  Congress,  after  full  consideration,  to  pass  acts  for  the  relief 
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rticular  claimants,  who,  owing  to  their  situation  in  the  neigh- 
)od  of  the  seat  of  government,  may  sometimes,  in  an  unguarded 
ant,  obtain  from  Congress,  by  importunity,  what  it  has  again 
igain  seen  fit  to  deny  to  their  brethren  in  misfortune  from  a  sense 
stice. 

e  historian  of  the  Decline  and  Fall  of  the  Boman  Empire,  in  re- 
ig  to  the  fact  of  the  unbelief  of  the  Jews,  the  cotemporaries  of 
s  and  Joshua,  who  ^'  had  beheld  with  careless  indifference  the 
amazing  miracles,"  whilst  the  faith  of  their  remote  descendants 
1  become  strong  in  proportion  as  the  favor  and  protection  of  Heaven 
kvithdrawn,''  observes  that  '*  that  singular  people,  in  contradiction 
1  the  known  prinoiples  of  the  human  mind,  seems  to  have  yielded 
*onger  and  more  ready  assent  to  the  traditions  of  their  remote 
stors  than  to  the  evidence  of  their  own  senses."  And  now  your 
nittee  feel  tempted,  under  the  circumstances  of  this  case,  to  in- 
),  if  claims  of  the  kind  under  consideration  are  recognized  and 
upon  representations  and  proofs  such  as  those  now  before  ns, 
'  years  after  they  had  been  presented  and  refused,  whether  it  can- 
with  quite  as  much  propriety  be  said  that  the  charity  of  the 
(rican  people,  through  their  representatives  in  Congress,  is  more 
y  excited  by  the  vague  fancies  growing  out  of  the  frequent 
titions  of  the  almost  forgotten  tales  of  past  calamity  than  by  the 
al  presence  of  real  suffering? 

.  conclusion,  your  committee  beg  leave  to  say :  that  they  believe 
be  the  settled  policy  of  the  government  of  the  United  States  to 
e  no  compensation  to  its  citizens  for  property  captured  or  de- 
^ed  in  war  by  the  enemy,  unless  the  property  captured  or  de- 
rod  was  in  the  military  service  of  the  country  ;  that  the  compen- 
n  made  at  any  time  shall  be  limited,  1st,  to  such  buildings  as 
)  at  the  time  of  their  destruction  actually  occupied  by  the  mili- 
forces  of  the  United  States  in  such  a  manner  as  to  impress  upon 
1  a  public  character,  and  justify  an  enemy  in  considering  them  as 
ing  a  part  of  the  military  defences  of  the  country  ;  and  2d,  to  the 
8  and  accoutrements  required  for  the  equipment  of  the  volunteers 
militia  men,  and  to  their  horses  when  they  served  as  mounted 
;  to  the  animals,  vehicles  and  other  means  of  transportation  ac- 
ly  employed  to  facilitate  the  movement  of  troops,  and  to  the  provi- 
8  and  other  supplies  necessary  to  their  support;  and  that  no  move- 
property  of  any  other  kind  whatever  shall  be  paid  for,  even  if  de- 
fed  in  buildings  for  which  compensation  would  be  made  ;  that,  in 
r  opinion,  this  policy  is  wise  in  itself,  and  ought  not  to  be  departed 
i  in  the  slightest  degree  ;  and  that,  for  the  reasons  assigned,  they 
most  respectfully  submit  a  recommendation  that  the  bill  referred 
lem  do  not  pass. 
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In  thb  Senate  of  the  Ukitbd  States,  May  2,  1856, 
Mr.  Wade  made  the  following  report. 

[To  aocompany  bill  S.  278.] 

TTie  Committee  of  Claims,  to  whom  were  re/erred  the  petition  of  the 
widow  of  Binaldo  Johnson^  and  the  petition  of  Hodges  and  Lansdale, 
providing  indemnity  for  tobacco  destroyed  by  the  British^  in  1814, 
have  given  the  subject  a  thorough  investigationy  and  now  report : 

That  Commodore  Barney,  in  1814,  commanded  the  United  States 
flotilla  designed  hy  the  American  ffovernment  to  protect  the  Chesa- 
peake hay  and  its  trihutaries  from  the  naval  force  of  the  enemy  ;  that 
to  prevent  the  capture  of  the  vessels  under  his  command,  he  was  com- 

Jelled  to  abandon  the  Chesapeake^  and  was  induced  to  sail  up  the 
^atuxent  river,  one  of  its  tributaries^  with  the  hope  that  the  British 
would  be  unable,  or  at  least  unwilling,  to  follow  with  their  larger 
vessels.  This  expectation  of  the  commodore  was  not  realized  ;  he 
was  pursued  by  the  enemy,  and  was  nltimately  compelled  to  blow  up 
hifl  vessels  to  prevent  their  capture. 

It  is  well  known  to  the  Senate  that  from  this  period  the  Patuxent 
river  was  permanently  occupied  by  the  naval  forces  of  the  enemy,  and 
became  the  point  from  which  various  military  expeditions  were  or- 
dered against  the  surrounding  country,  terminating  with  the  capture 
of  Washington  and  the  burning  of  the  Capitol.  Gteneral  Winder 
was  placed  in  command  of  this  military  division ;  the  militia  was 
called  out  to  resist  the  landing  of  the  British  forces,  and  for  a  consid- 
erable period  were  successful  in  several  instances  in  preventing  the 
landing  and  in  all  instances  in  driving  the  enemy  back  to  their  vessels. 

It  appears,  from  the  evidence,  that  two  public  warehouses  had  been 
erected  many  years  before  this  period  upon  the  margin  of  the  Patux- 
ent, for  the  inspection  and  deposite  of  the  tobacco  grown  by  the  citi- 
zens of  Prince  George's  county — one  at  the  village  of  Nottingham, 
the  other  at  Magruder's  Ferry;  that  these  houses  were  in  1814  filled 
with  hogsheads  of  tobacco,  the  property  of  the  planters  of  that  county, 
or  of  merchants  who  had  purchased  it  for  shipment ;  and  that  the 
tobacco  for  which  remuneration  is  now  claimed  by  the  petitioner,  R. 
Johnson,  had  been  deposited  in  the  warehouse  at  Magruder's  Ferry, 
and  that  the  tobacco  for  which  payment  is  asked  by  Hodges  and  Lans- 
dale  was  deposited  in  the  warehouse  at  Nottingham.  The  evidence 
conclusively  establishes  the  fact  that  the  warehouse  at  Magruder's 
Ferry  was  burned  by  the  British,  with  all  the  tobacco  it  contained, 
and  that  all  the  tobacco  in  the  warehouse  at  Nottingham  was  either 
taken  away  or  burned  by  the  enemy. 

In  investigating  the  right  of  the  petitioners  to  indemnity  from  the 
federal  government,  your  committee  at  once  perceive  that  the  peti- 
tioners could  never  have  claimed  indemnity  under  the  general  laws  of 
1816  and  181T,  because  the  relief  designed  to  be  afforded  by  those  acta 
expressly  and  exclusively  applied  to  injuries  to  real  property.  The  act 
of  1816  provides  '^that  any  person  who,  in  the  time  aforesaid,  has 
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irastained  dunages  by  the  destruction  of  his  or  her  Jumae  or  building 
by  the  enemy,  while  the  same  was  occupied  as  a  military  deposite 
under  the  authority  of  an  officer  or  agent  of  the  United  States,  shall 
be  allowed  and  paid  the  amount  of  such  damage,  provided  it  shall 
appear  that  such  occupation  was  the  cause  of  its  destruction." 

Your  committee  have  been  unable  to  recognise  the  force  or  propriety 
of  the  distinction  which  makes  the  United  States  liable  for  reed  pro- 
periy  destroyed  by  the  enemy,  and  which  exempts  the  government 
from  liability  for  personal  property  destroyed  under  the  same  circum- 
stAnces;  they  are  unable  to  appreciate  the  justice  of  a  rule  which 
makes  the  government  liable  for  a  house  burned  by  the  enemy,  and 
exempts  it  from  liability  for  the  personal  property  burned  in  the 
house. 

Your  committee  are  of  opinion  that  the  United  States  should  be 
held  liable  to  reimburse  her  citizens,  whenever  private  property  has 
been  (in  accordance  with  the  usages  of  civilized  warfare)  destroyed 
by  a  public  enemy,  because  of  its  tise  for  military  purposes  by  the  au- 
thority of  an  officer  or  agent  of  the  government. 

Your  committee  believe  that  the  facts,  to  which  they  will  now  very 
briefly  advert,  fully  establish  the  right  of  the  petitioners  to  relief, 
under  the  principle  here  laid  down. 

First.  In  reference  to  the  warehouse  at  Magruder's  Ferry,  it  ap- 
pears that  a  considerable  American  force  was  stationed  behind  this 
warehouse,  which  being  filled  with  tobacco,  afi^orded  complete  protec- 
tion against  the  cannon  of  the  enemy,  and  that  a  battle  was  fought 
with  the  British  vessels,  which  continued  until  the  ammunition  of  our 
troops  was  exhausted,  and  they  were  consequently  obliged  to  retreat. 
It  is  clearly  proven  that  upon  the  retreat  of  the  American  force,  the 
British  landed  and  burned  the  warehouse,  with  the  tobacco  of  the  pe- 
titioner, R.  Johnson,  and  others  therein  contained.  In  regard  to  the 
tobacco  destroyed  at  the  Nottingham  warehouse,  it  appears  that  this 
warehouse  was  for  a  considerable  lime  the  depository  of  the  military 
stores  intended  for  the  use  of  the  militia  employed  in  the  defence  of 
this  exposed  section  of  Maryland,  and  that  upon  one  occasion  the 
tobacco  was  rolled,  by  the  directions  of  the  officer  in  command,  from 
this  house,  with  which  a  breastwork  was  formed,  from  behind  which 
tiie  enemy  were  fought  and  repulsed.  It  also  appears  that  when  the 
enemy  subsequently  landed  and  proceeded  to  Washington,  they  de- 
stroyed or  took  away  all  the  tobacco  deposited  in  this  warehouse  which 
belonged  to  the  petitioners,  Hodges  &  Lansdale,  and  others. 

Your  committee  further  report  that  no  possible  doubt  can  exist  as 
to  the  quantity  of  the  tobacco  which  belonged  to  the  petitioners,  be- 
cause it  is  evidenced  by  tobacco  notes  now  in  their  possession,  or  de- 
posited in  the  State  Department,  which  designate  each  hogshead  and 
the  net  weight  of  its  contents.  There  are  many  precedents,  to  whick 
your  committee  do  not  deem  it  necessary  to  refer,  where  the  govern- 
ment have  paid  for  personal  property  destroyed  under  similar  circuin- 
Btanoes.  The  value  of  the  tobacco  is  also  established  by  satisfactory 
proof,  but  the  committee  have  deemed  it  better,  in  the  bill  which  they 
We  prepared  for  the  relief  of  the  petitioners,  to  provide  that  ttift 

proper  accounting  o&cera  of  the  treasury  shall  ascertain,  from  6V\!(^ 
ff.  Bep.  45 2 
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proof  as  may  be  laid  before  them,  the  quantity  and  value  of  the  to- 
bacco destroyed,  and  shall  pay  the  value  so  to  be  ascertained. 

There  being  no  distinction  in  principle  in  the  right  of  the  petitioners 
to  relief,  the  committee  have  reported  a  bill  for  their  joint  relief,  which 
they  confidently  recommend  to  the  favorable  consideration  of  the 
Senate. 


In  the  Senate  of  the  United  States — April  18,  1856, 
Mr.  Wade  made  the  following  report. 

[To  accompany  bill  S.  255.] 

The  Committee  of  Claims,  to  whom  was  re/erred  the  petition  of  the  ad- 
ministrator of  Binaldo  Johnson  and  of  Ann  E,  Johnson,  liave  had 
the  same  under  consideration,  and  now  report : 

The  petition  seeks  to  obtain  indemnity  for  a  quantity  of  tobacco 
said  to  have  been  taken  and  destroyed  by  the  British  during  their  in- 
vasion of  Maryland,  in  the  year  1814.  The  facts  and  principles  in- 
volved in  the  several  cases  being  identical,  it  was  deemed  proper  to 
consider  them  together.  These  and  similar  claims  have  been  fre- 
quently urged  upon  the  attention  of  Congress,  and  numerous  reports 
have  been  made,  in  both  houses,  in  which  the  principles,  both  of  law 
and  equity,  involved  in  them,  have  been  elaborately  discussed. 

During  the  last  Congress,  a  bill  was  reported  and  passed  the  Senate, 
for  the  payment  of  the  claims  of  these  petitioners.  The  report  accom- 
panying the  bill  contains  the  following  statement  of  the  case,  which 
is  adopted  as  a  part  of  this  report : 

Commodore  Barney,  in  1814,  commanded  the  United  States  flotilla 
designed  by  the  American  government  to  protect  the  Chesapeake  bay 
and  its  tributaries  from  the  naval  force  of  the  enemy  ;  that  to  prevent 
the  capture  of  the  vessels  under  his  command,  he  was  compelled  to 
abandon  the  Chesapeake,  and  was  induced  to  sail  up  the  ratuxent 
river,  one  of  its  tributaries,  with  the  hope  that  the  British  would  be 
unable,  or  at  least  unwilling,  to  follow  with  their  larger  vessels.  This 
expectation  of  the  commodore  was  not  realized ;  he  was  pursued  by 
the  enemy,  and  was  ultimately  compelled  to  blow  up  his  vessels  to 
prevent  their  capture. 

It  is  well  known  to  the  Senate,  that  from  this  period  the  Patuxent 
river  was  permanently  occupied  by  the  naval  forces  of  the  enemy,  and 
became  the  point  from  which  various  military  expeditions  were  ordered 
against  the  surrounding  country,  terminating  with  the  capture  ot 
Washington,  and  the  burning  of  the  Capitol.  General  Winder  was 
placed  in  command  of  this  military  division  ;  the  militia  was  called 
out  to  resist  the  landing  of  the  British  forces,  and  for  a  considerable 
period  were  successful  in  several  instances  in  preventing  the  landing, 
and  in  all  instances  in  driving  the  enemy  back  to  their  vessels. 

It  appears,  from  the  evidence,  that  two  public  warehouses  had  been 
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erected,  many  years  before  this  period,  upon  the  margin  of  the  Patuxent, 
for  the  inspection  and  deposite  of  the  tobacco  grown  by  the  citizens  of 
Prince  George's  county — one  at  the  village  of  Nottingham,  the  other 
at  Magruder's  Ferry  ;  that  these  houses  were  in  1814  filled  with  hogs- 
heads of  tobacco,  the  property  of  the  planters  of  that  county,  or  of 
merchants  who  had  purchased  it  for  shipment ;  and  that  the  tobacco 
for  which  remuneration  is  now  claimed  by  the  petitioner,  B.  Johnson, 
had  been  deposited  in  the  warehouse  at  Magruder's  Ferry.  The  evi- 
dence conclusively  establishes  the  fact  that  the  warehouse  at  Magru- 
der's Ferry  was  burned  by  the  British,  with  all  the  tobacco  it  contained. 

In  investigating  the  right  of  the  petitioners  to  indemnity  from  the 
federal  government,  your  committee  at  once  perceive  that  the  peti- 
tioners could  never  have  claimed  indemnity  under  the  general  laws  of 
1816  and  181T,  because  the  relief  designed  to  be  afibrded  by  those  acts 
eocpressly  and  exdusivdy  applied  to  injuries  to  real  property.  The  act 
of  1816  provides  *'that  any  person  who,  in  the  time  aforesaid,  has 
sustained  damages  by  the  destruction  of  his  or  her  house  or  building 
by  the  enemy,  while  the  same  was  occupied  a  sa  military  deposite  under 
the  authority  of  an  officer  or  agent  of  the  United  States,  shall  be  al- 
lowed and  paid  the  amount  of  such  damage,  provided  it  shall  appear 
that  such  occupation  was  the  cause  of  its  destruction." 

Your  committee  have  been  unable  to  recognise  the  force  or  propriety 
of  the  distinction  which  makes  the  United  States  liable  for  real  pro- 
periy  destroyed  by  the  enemy,  and  which  exempts  the  government 
from  liability  for  personal  property  destroyed  under  the  same  circum- 
stances ;  they  are  unable  to  appreciate  the  justice  of  a  rule  which 
makes  the  government  liable  for  a  house  burned  by  the  enemy,  and 
exempts  it  from  liability  for  the  personal  property  burned  in  the  house. 

Your  committee  are  of  opinion  that  the  United  States  should  be 
held  liable  to  reimburse  her  citizens,  whenever  private  property  has 
been  (in  accordance  with  the  usages  of  civilized  warfare)  destroyed 
by  a  public  enemy  because  of  its  use  for  military  purposes  by  the  au- 
thority of  an  officer  or  agent  of  the  government. 

Your  committee  believe  that  the  facts,  to  which  they  will  now  very 
briefly  advert,  fully  establish  the  right  of  the  petitioners  to  relief, 
under  the  principle  here  laid  down. 

First.  In  reference  to  the  warehouse  at  Magruder's  Ferry,  it  ap- 
pears that  a  considerable  American  force  was  stationed  behind  this 
warehouse,  which,  being  filled  with  tobacco,  afibrded  complete  pro- 
tection against  the  cannon  of  the  enemy,  and  that  a  battle  was  fought 
with  the  British  vessels,  which  continued  until  the  ammunition  of  our 
troops  was  exhausted,  and  they  were  consequently  obliged  to  retreat. 
It  is  clearly  proven  that  upon  the  retreat  of  the  American  force,  the 
British  landed  and  burned  the  warehouse,  with  the  tobacco  of  the  pe- 
titioner, B.  Johnson,  and  others  therein  contained. 

Your  committee  further  report  that  no  possible  doubt  can  exist  as  to 
the  quantity  of  the  tobacco  which  belonged  to  the  petitioners,  because 
it  is  evidenced  by  tobacco  notes  now  in  their  possession,  or  deposited 
in  the  State  Department,  which  designate  each  hogshead  and  the  net 
weight  of  its  contents.  There  are  many  precedents,  to  which.  70WX 
committee  do  not  deem  it  necessary  to  reieTy  where  the  goveiivmwiV 
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have  paid  for  personal  property  destroyed  under  similar  oircnmstances. 
The  value  of  the  tobacco  is  also  established  by  satisfactory  proof,  but 
the  committee  have  deemed  it  better,  in  the  bill  which  they  nave  pre- 
pared for  the  relief  of  the  petitioners,  to  provide  that  the  proper  ac- 
counting officers  of  the  treasury  shall  ascertain,  from  such  proof  as 
may  be  laid  before  them,  the  quantity  and  value  of  the  tobacco  de- 
stroyed, and  shall  pay  the  value  so  to  be  ascertained. 

There  being  no  distinction  in  principle  in  the  right  of  the  petitioner 
to  relief,  the  committee  have  reported  a  bill  for  his  relief,  which  they 
confidently  recommend  to  the  favorable  consideration  of  the  Senate. 


In  thb  Senate  op  the  United  States — May  2,  1856. 

Mr.  Wade,  from  the  Committee  of  Claims,  submitted  a  report,  (No. 
151.)  accompanied  by  the  following  bill;  which  was  read  and 
passed  to  a  second  reading  : 

A  BILL  for  the  relief  of  William  G.  Ridgely. 

Bt  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  proper  accounting 
officers  of  the  treasury  shall  audit  the  claim  of  William  G.  Ridgely, 
for  tobacco  destroyed  by  the  British  in  eighteen  hundred  and  fourteen, 
at  the  warehouses  at  Nottingham  and  Magruder's  Ferry,  in  Prince 
George's  county,  and  at  Benedict's,  in  Charles  county,  Maryland,  and 
from  such  proof  as  may  be  exhibited  to  them,  within  six  months  after 
the  passage  of  this  act,  ascertain  the  quantity  and  value  of  his 
tobacco  so  destroyed ;  and  that  the  amount  so  ascertained  shall  be 
paid,  nut  of  any  money  in  the  treasury  not  otherwise  appropriated^  to 
the  said  William  G.  Kidgely. 


In  the  Senate  of  thb  United  States — AprU  18, 1856. 

Mr.  Wade,  from  the  Committee  of  Claims,  submitted  a  report,  (No. 
137,)  accompanied  by  the  following  bill ;  which  was  read  and 
passed  to  a  second  reading  : 

A  BILL  for  the  relief  of  the  legal  representatives  of  Rin&Ido  Johnson  and  of  Ann  E.  John- 
son, deceased. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreseniatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  proper  ac* 
counting  o£Soers  of  the  treasury  shall  audit  the  claims  of  the  legal 
representatives  of  Binaldo  Johnson  and  of  Ann  E.  Johnson,  for 
tooacco  destroyed  by  the  British  in  eighteen  hundred  and  fourteen, 
at  the  warehouse  at  Magruder's  Ferry,  in  Prince  Q^K)rge's  county, 
Maryland,  and  from  such  competent  proof  as  may  be  exhibited  to 
ihem,  within  six  months  after  the  passage  of  this  act,  asoertain  the 
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qiiantity  and  value  of  their  tobacco  so  destroyed  ;  and  that  the  amount 
so  ascertained  shall  be  paid,  out  of  any  money  in  the  treasury  not 
otherwise  appropriated,  to  the  legal  representatives  of  Binaldo  John- 
son and  of  Ann  E.  Johnson,  deceased. 


SiATS  OF  Marylakp,  PHnce  George* s  county^  to  wU : 

Personally  appeared  James  Baden,  of  the  county  aforesaid,  before 
the  subscriber,  one  of  the  State  of  Maryland's  justices  of  the  peace  for 
Prince  George's  county  aforesaid,  and  being  sworn  on  the  Holy  Evan- 
gely  of  Almighty  God,  deposeth  and  saith :  That  he  was  a  quali- 
fied inspector  of  tobacco  for  Magruder's  warehouse,  in  Prince  George's 
county  aforesaid,  on  the  Patuxent  river,  for  the  years  1813, 1814,  and 
1815 ;  and  in  March,  1813,  when  he  took  possession  of  said  warehouse, 
Binaldo  Johnson,  senior,  a  lar^e  planter  in  Prince  George's  county, 
had  stored  in  said  warehouse  sixty-eight  hogsheads  of  tobacco,  all  of 
which  belonged  to  said  Binaldo  Johnson,  senior.  This  deponent  is 
enabled  to  speak  positively  of  the  number  of  hogsheads  from  an  exam- 
ination of  a  paper  now  in  his  possession,  and  a  copy  of  which  is  here- 
with filed,  marked  A,  which  shows  the  condition  of  the  warehouse 
and  the  amount  of  tobacco  stored  in  said  warehouse,  and  to  whom  the 
tcbaoco  belonged.  This  deponent  further  states,  that  each  hogshead 
averaged  at  least  one  thousand  pounds  ;  that  the  tobacco  thus  stored 
by  the  said  Johnson  was  destroyed  when  the  warehouses  at  Magru- 
der's  were  burned  by  the  naval  forces  of  Great  Britain  in  June,  1814. 
This  deponent  further  states,  that  the  inspection  books  of  said  ware- 
house were  burned  when  the  British  destroyed  the  aforesaid  ware- 
houses, which  had  been  used  by  the  militia  as  a  work  of  defence  and 
fortification,  they  being  the  only  houses  located  on  the  shore  of  the 
river,  and  which  furnished  an  entrenchment  behind  which  our  troops 
obtained  protection  ;  and  in  consequence  of  their  use  and  occupation 
by  troops  as  a  military  post  or  depot,  I  believe,  may  be  ascribed  its 
destruction  by  the  enemy,  for  as  soon  as  the  troops  were  forced  to 
retreat  from  the  warehouses,  in  consequence  of  superior  numbers  and 
ordnance  of  the  enemy,  they  carried  and  conflagrated  said  warehouses 
and  their  contents.  This  deponent  further  states,  that  the  warehouses 
as  aforesaid  were  occupied  by  our  troops  from  the  extreme  necessity  of 
the  case  ;  at  this  assailable  point  there  were  no  other  means  to  which 
our  troops  could  resort  for  protection  or  occupation,  but  the  said  ware- 
houses. These  were  the  only  defences  then  available,  and  hence  the 
necessity  of  occupation,  and  planting  our  artillery  in  such  a  manner 
so  as  to  render  it  effective,  and  to  cover  our  troops  from  the  fire  of  the 
enemy.  Captain  Naylor,  who  commanded  the  company,  died  several 
years  ago,  as  well  as  other  officers. 

fiwora  before  me,  this  13th  day  of  April,  in  the  year  1850. 

CLEMENT  B.  CONNECH, 
Justice  qf  tie  jPeaoe  in  and  far  Prince  Oeorge'a  omnti/,  Md* 
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For  the  character  and  standing  of  Mr.  Baden,  who  made  the  afore- 
going affidavit,  I  beg  to  refer  to  the  Hon.  Mr.  Pratt,  Senator  from 
the  State  of  Maryland. 

M.  C.  YOUNG, 
Attorney  for  Claimants, 
April,  1850. 


Extract  of  tobacco  stored  by  Rinaldo  Johnson^  senior^  late  of  Prince 
George* s  county ,  Maryland,  in  the  xoarehovses  at  Magrvder*Sy  in  said 
county,  and  which  was  burned  by  the  British  during  the  war  of  1812. 
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NoTTiNQHAM,  August  28,  1828. 

Sir  :  At  your  request  for  information  relative  to  the  tobacco  (your 

property)  taken  from  the  warehouses  at  Nottingham  by  the  British 

during  the  period  of  their  invasion,  I  have  to  state  that  a  part  of  your 

tobacco  was  used  by  my  order,  as  commanding  officer  at  Nottingham, 

for  the  purpose  of  erecting  a  breastwoik  fox  tk^  defence  of  the  place; 
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and  to  the  exception  of  three  or  four  hogsheads^  I  am  confident^  out 
of  the  sale  I  made  to  you  of  one  hundred  and  five  hogsheads,  that  the 
remainder  was  carried  away  by  the  enemy.  I  also  recollect  that 
Benjamin  Oden,  esq.,  remarked  that  a  part  of  the  tobacco  thus  used 
was  sold  by  him  to  you. 

With  due  respect,  yours,  very  truly, 

GEO.  W.  BISCOE. 
Chas.  J.  Callett,  Esq. 


DiBTRicT  OF  Columbia,       )  .       .. 
County  of  Washington,  \  ^^  ^*^ ' 


On  this  28th  day  of  August,  1828,  personally  appeared  Greorge  W. 
Biscoe  before  me,  the  subscriber,  a  justice  of  the  peace  in«and  for  the 
county  aforesaid,  and  made  oath  on  the  Holy  Evangely  of  Almighty 
Grod  that  the  facts  as  stated  in  the  above  and  foregoing  letter  are  cor- 
rect and  true,  to  the  best  of  his  knowledge  and  belief. 

JAMES  OKD,  Justice  ofiU  Peace. 


Georgetown,  February  27,  1832. 

Sir  :  I  have  been  requested  by  Mr.  Callett  to  state  to  the  committee 
over  which  you  preside  my  knowledge  and  opinion  of  the  destruction 
of  the  tobacco  in  the  tobacco  warehouses  in  the  lower  counties  of 
Maryland  by  the  enemy  during  the  late  war  with  England. 

I  have  no  personal  knowledge  of  any  except  the  warehouse  and  its 
contents  at  Cedar  Point,  in  Charles  county,  which  was  certainly  de- 
stroyed, so  far  as  we  could  judge  of  the  actions  of  men,  in  consequence 
of  an  attack  on  the  enemy  at  that  place  by  the  militia  under  the  com- 
mand of  the  late  General  Stuart,  because  the  warehouse  with  the 
tobacco  afforded  protection  to  the  American  troops.  A  tobacco  ware- 
house filled  with  tobacco  is  believed  to  be  cannon-proof,  and  the  house 
then  full  afforded  complete  protection  to  a  portion  of  our  troops.  It 
was  burned  by  the  enemy  in  the  evening  of  the  day  of  the  engagement. 
I  have  no  knowledge  of  the  circumstances  attending  the  burning  of 
other  warehouses,  but,  from  their  situation,  the  complete  protection 
they  afforded  to  persons  covered  by  them,  and  the  generally  prevailing 
opinion  in  that  part  of  the  country  at  the  time,  I  have  no  doubt  that 
most  of  them  were  destroyed  to  deprive  our  troops  of  shelter  and  pro- 
tection. 

I  have  the  honor  to  remain,  very  respectfully,  yours,  &c., 

B.  G.  SEMMES. 

Hon.  W.  C.  Whittlbsey, 

Chairman  of  Com.  of  Claims y  Ho,  of  Reps,  j  Washington, 


February  27  1832. 

Having  been  requested  by  Mr.  Callett,  of  Maryland,  to  state  my 
knowledge  of  tb^  manner  of  the  deatruction  of  the  tobacco  waieYiowa^ 


24  RINALDO  JOHNflOJf    AlTD   AITN   £.   JOJINSOIT. 

at  Cedar  Point,  on  the  Patuxent,  I  would  remark  that  during  the  late 
war,  I  think  in  the  summer  of  1814,  some  schooners  of  the  enemy 
were  anchored  off  the  warehouse  ;  that  some  of  the  crew  landed,  and 
were  in  the  act  of  taking  away  some  of  the  tobacco,  when  General 
Stuart,  the  commander  of  the  troops  in  the  vicinity,  ordered  them 
down,  and  commenced  an  attack  with  artillery  upon  the  enemy  at  the 
warehouse;  that  after  firing  several  shots  from  cannon,  &c.,  the  ware- 
house was  set  fire  to  by  the  enemy  and  levelled  to  the  ground^  with 
all  the  tobacco  then  in  the  house.  Had  the  attack  not  have  been  made 
by  the  American  troops,  it  is  believed  that  the  house  would  not  have 
been  fired,  as  aborc  and  below  on  the  Potomac  tobacco  warehouses 
were  visited  by  the  enemy  and  not  destroyed.  Being  at  the  time 
acting  as  an^aid  to  the  general ,  I  was  present  and  saw  the  attack  and 
firing  of  the  tobacco  warehouse. 

D.  JENIFER. 

COMMITTEB  OF  CLAIMS, 

House  of  BepreaenicUives. 


NoTTmonAM,  February  27,  1832. 

Dbar  Sir  :  The  statement  which  I  am  about  to  make,  if  necessary,  I 
can  verify  on  oath.  I  now  do  so  on  honor,  as  brigade  commander  of  the 
militia  of  Maryland,  and  an  officer  holding  a  commission  of  surveyor 
and  inspector  of  the  revenue  under  the  general  government.  In  the 
request  for  information  on  the  subject  of  the  defence  of  Magruder's 
warehouses,  in  June,  1814,  by  a  detachment  of  militia  acting  under 
my  orders,  in  reply,  I  have  to  state  that  the  captain  in  command  re- 
ported to  me  his  rencounter  with  the  enemy  at  that  place  ;  he  stated 
that  on  the  near  approach  of  the  British  barges,  (said  to  be)  under 
the  command  of  Commodore  Barney  and  Colonel  Malcomb,  of  marines, 
he  posted  his  men  behind  the  warehouses,  situated  within  thirty  yards 
of  the  shore,  and  that  so  soon  as  his  fire  of  musketry  could  be  deemed 
effectual  he  commenced,  and  continued  to  do  so  for  an  hour  or  two, 
being  under  cover  of  the  warehouses  ;  finally,  his  ammunition  became 
expended,  and  he  was  compelled  to  retire ;  the  enemy  then  landed, 
and  set  fire  to  the  warehouses,  which  were  burned. 

I  am  aware  that  you  sustained  considerable  loss  in  tobacco  there  and 
elsewhere  on  the  Patuxent,  river  from  the  circumstance  of  your  having 
purchased  of  me  more  than  one  hundred  hogsheads,  which,  with  the 
exception  of  a  few,  say  (to  the  best  of  my  recollection)  four  or  five,  in 
the  warehouses  here,  were  either  burned  in  Magruder*s  warehouses,  at 
the  period  above  stated,  or  was  carried  away  by  the  enemy  on  their 
retreat  from  the  city  of  Washington  to  the  shipping  at  this  place.  At 
one  period  I  used  the  tobacco  in  the  warehouses  here  for  military  pur- 
poses, a  part  of  which  I  recollect  was  your  property,  having  sold  it  to 
you. 

Wishing  you  success  in  your  appeal  to  Congress,  I  remain,  truly 
your  obedient  servant, 

GEO.  WASHINGTON  BISCOE. 

Charles  J.  Calleti,  Esq. 
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Washinoton  CJounty,     |  .      .. 
Duftrict  of  Columbia,  I  ^^  ^^ ' 


On  this  20th  day  of  Decemher,  1833,  personally  appeared  before 
me,  the  subscriber,  a  justice  of  the  peace  in  and  for  said  county^  Jesse 
Belby ,  and  makes  oath  on  tlie  Holy  Evangely  of  Almighty  God,  that  he 
was  stationed  at  Magruder's  warehouse,  on  the  Patuxent  river,  in 
June,  1814,  in  a  company  of  Maryland  militia,  commanded  by  Cap* 
tain  Joshua  Naylor,  and  that  the  said  warehouse,  he  verily  believes, 
waR  burned  in  consequence  of  the  said  company  being  there,  and  the 
said  warehouse  affording  protection,  and  being  occupied  by  them. 
This  deponent  further  states,  that  Captain  Naylor  died  in  the  year 
1825. 

fiwom  before 

HENRY  WERTZ,  Juatiee  of  the  Peace, 


District  op  Columbia,  ) .      .. . 
Washington  county,  ] 


On  this  20th  day  of  February,  1835,  before  me,  the  subscriber, 
a  Justice  of  the  peace  in  and  for  said  county,  personally  appeared 
James  Badin,  and  makes  oath  on  the  Holy  Evangely  of  Almighty  God, 
that  General  George  W.  Biscoe,  commanding  the  Maryland  militia, 
on  the  17th  day  of  June,  1814,  (then  Major  Biscoe,)  ordered  the 
tobacco  to  be  rolled  out  of  the  warehouse  in  Nottingham,  Prince 
George's  county,  Maryland,  and  a  large  breastwork  made  of  the  tobacco, 
the  cannon  planted  behind  it,  and  then  we  fired  on  the  British,  who 
manned  eleven  barges,  commanded  by  Commodore  Barry,  who,  at 
that  time,  retreated;  the  heads  were  out  of  many  hogsheads,  and  the 
tobacco  a  good  deal  torn  out.  The  British,  some  time  after,  took  the 
most  of  the  tobacco  from  the  warehouse,  and  they  kept  possession  of 
the  waters  of  the  Patuxent  river  as  high  as  Nottingham  from  that 
time  until  they  burned  the  Capitol.  Captain  Naylor's  company  of 
Maryland  militia  were  stationed  behind  Magruder's  warehouse,  and 
as  soon  as  the  British  barges  came  within  gun-shot  commenced  firing 
upon  them,  and  continued  until  the  ammunition  was  expended  ;  they 
then  retreated,  and  the  enemy  immediately  landed,  and  set  fire  to  the 
warehouse  and  burned  all  the  tobacco  within  it.  This  was  on  the 
17th  day  of  June,  1814,  as  above  stated,  which  day  we  prevented  them 
from  coming  to  Nottingham,  which,  probably,  prevented  that  ware- 
house from  sharing  the  same  fate.  This  deponent  further  saith,  that 
he  was  inspector  at  Magruder's  warehouse,  but  commanded  a  com- 
pany on  that  day  at  Nottingham.  Charles  J.  Cailett  was  a  large 
owner  of  tobacco,  and  a  very  heavy  sufferer.  This  deponent  further 
saith,  that  he  was  appointed  inspector  in  January,  1813,  at  Magru- 
der's warehouse.  Previous  to  his  appointment,  James  Naylor  was 
the  inspector. 

JAMES  BADEN. 

Sworn  to  and  subscribed  before  me,  the  day  and  year  first  above 
written. 

ROBERT  CLARKE,  Jvstice  of  iht  Peace. 
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The  memorialists  claim  compensation  for  a  quantity  of  tobacco,  said 
to  have  been  stored  in  the  tobacco  warehouse  at  Magruder's,  in  Prince 
George's  county,  Maryland,  and  destroyed  by  the  British  in  June, 
1814,  in  consequence  of  said  premises  having  been  used  as  a  military 
post. 

James  Baden  deposes  that  he  was  a  qualified  inspector  of  tobacco 
for  Magruder's  warehouse  in  1813,  1814,  and  1815,  and  that  when  he 
took  possession  of  said  warehouse  in  March,  1813,  Rinaldo  Johnson, 
senior,  had  stored  in  said  warehouse  sixty-eight  hogsheads  of  tobacco, 
averaging  1,000  pounds  each.  That  the  tobacco  thus  stored  by  said 
Johnson  was  destroyed  by  the  British  naval  forces  in  June,  1814, 
when  the  Maryland  warehouses  at  Magruder's  were  burned  by  them. 
He  further  states  that  the  said  warehouses  had  been  used  by  the  militia 
as  a  work  of  defence  and  protection,  being  the  only  houses  located  on 
that  shore  of  the  river,  and  in  consequence  of  their  use  and  occupation, 
he  believes,  they  were  destroyed.  He  says  these  buildings  were  so 
occupied  from  the  necessity  of  the  case,  and  as  soon  as  the  troops  were 
forced  to  retreat  they  were  burned.  He  says  Captain  Naylor,  who 
commanded  the  troops,  died  some  years  ago,  as  well  as  other  officers. 

Mr.  Baden  also  testifies,  in  a  separate  deposition,  that  Mrs.  Rinaldo 
Johnson  had  in  the  warehouse,  at  the  time  it  was  burned,  eighty  hogs- 
heads of  tobacco.  He  also  testifies  that  tobacco  was  worth,  after  the 
war,  from  |12  to  $15  per  hundred. 

General  George  W.  Biscoe  testifies  that  a  company  of  militia 
acting  under  his  orders,  as  major  of  the  ITth  regiment,  were  posted 
at  Magruder's  warehouse  for  its  defence;  and  when  the  British 
barges  ascended  the  river,  on  or  about  the  ITth  June,  1814,  so  soon  as 
Captain  Naylor  (in  command)  deemed  them  to  be  in  reach  of  his  fire, 
commenced  firing  upon  them  from  behind  said  warehouses,  and  con- 
tinued to  do  so  until  his  ammunition  was  exhausted.  The  enemy 
immediately  landed  and  the  militia  retreated.  The  enemy  then 
burned  the  warehouses,  with  all  their  contents.  He  always  under- 
stood that  Mr.  Einaldo  Johnson  and  his  wife,  Ann  E.  Johnson,  had  a 
large  quantity  of  tobacco  in  the  warehouses  at  the  time  of  the  destruc- 
tion. 

Eeference  is  also  made  to  the  case  of  Charles  J.  Callett,  as  in  point, 
([contained  iuKeportNo.  211,  H.  K.,  3d  session  27th  Congress,  which 
is  annexed.) 


State  of  Maryland,    ).      .. 
Prince  Oeorge*8  county,  j  ^  *^  • 


On  this  2Tth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-nine,  James  Baden  personally  appeared  be- 
fore me,  the  undersigned,  a  justice  of  the  peace  within  and  for  the 
county  aforesaid,  and  made  oath  on  the  Holy  Evangelists  of  Almighty 
God,  that  in  the  month  of  June,  (17th,  1814,)  one  thousand  eight 
hundred  and  fourteen,  the  warehouse  in  Prince  George's  county, 
called  Magruder's  warehouse,  having  been  occupied  a  short  time  pre- 
vions-hjr  the  American  forces,  was  burned  by  the  British,  and  that 
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Mrs.  Binaldo  Johnson  had  in  the  warehouse  at  the  lime  it  was  burned 
eighty  hogsheads  of  tobacco  ;  and  that  the  burning  of  said  warehouse 
was  in  consequence  of  such  previous  military  occupation  by  the  Ameri- 
can forces  aforesaid. 

JAS.  BADEN,  Inspector. 

Subscribed  and  sworn  to  before  me,  this  27thday  of  January,  1849. 

JAMES  H.  KAWLINGS, 
Justice  of  the  Peace. 


Maryland,  Prince  George's  county ^  ss: 

I  hereby  certify  that  James  H.  Eawlings,  gentleman,  before  whom 
the  within  and  aforegoing  affidavit  appears  to  have  been  made,  was, 
on  the  day  of  the  date  thereof,  and  still  is,  one  of  the  State  of  Mary- 
land's justices  of  the  peace  in  and  for  said  county,  duly  commissioned 
and  sworn. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
r  -,  affixed  the  seal  of  Prince  George's  county  court,  this  19th  day 
^^•^•-1  of  February,  A.  D.  1849. 

JNO.  B.  BEOOKE, 
Clerk  of  Prince  George's  County  Court. 


No.  115.— (See  No.  31  also.) 

Additional  documents  on  file  in  the  case  of  the  representatives  of 
Ann  E.  Johnson : 

1.  Deposition  of  James  Baden. 

2.  Tobacco  notes  from  State  Department. 

3.  Letter  from  George  W.  Biscoe. 

4.  Copy  of  letter  from  General  Winder. 

5.  Copy  of  letter  from  General  Bowie. 


Flotilla,  July  8,  1814. 

My  Dear  General  :  I  have  thought  proper  to  send  forward  the 
information  I  received  from  Major  Biscoe,  and  to  point  out  the  neces- 
sity of  having  some  troops  stationed  here  to  act  with  the  flotilla  ;  at 
the  same  time  to  inform  the  government  of  the  impropriety  of  draw- 
ing the  militia  from  this  vicinity  across  the  river  for  the  defence  of 
Calvert  county.  I  will  thank  you  to  have  the  despatch  forwarded  by 
some  trusty  person  ;  and  am  yours,  &c., 

JOSHUA  BARNEY. 

February  20,  1850. 

The  above  letter  was  written  at  the  time  when  the  United  States 
flotilla,  commanded  by  Commodore  Joshua  Barney,  were  anchored 
at  the  port  of  Nottin^ham^  Prince  George's  county,  Maryland. 

G.  W.  BISCOE. 
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The  original  letter,  in  the  handwriting  of  Commodore  Barney,  i$ 
filed  with  the  House  committee,  in  the  case  of  George  Armstrong. 


No.  31. 


Li8t  of  papers  filed  in  the  case  of  T.  Johnson,  administrator  ol 
Einahlo  Johnson: 

1.  Memorial. 

2.  Inspector's  letter,  (Cornicle.) 

3.  Certificate  of  Inspector  Baden. 

4.  Supplemental  report  of  Committee  on  Public  Expenditures,  8d 
session  29th  Congress. 

5.  Affidavit  of  J.  H.  Rawlinojs. 

6.  AflSdavit  of  George  W.  Biscoe,  major  17th  regiment. 

Second  Session. 

7.  Amendatory  memorial. 

8.  Affidavit  of  Jesse  Selby. 

9.  Letter  of  Third  Auditor. 
10.  Letter  of  administration. 


Nottingham,  February  1,  1849. 

Dear  Sir  :  Tour  letter  bearing  date  January  23d  is  at  hand  and 
its  contents  observed.  I  renewed  my  memorial  to  Congress  the  present 
session  for  my  tobacco  claim,  the  merits  of  which,  in  my  opinion,  will 
test  the  success  of  others  claiming  indemnity  for  the  loss  of  that 
species  of  property.  I  am  advised  by  one  member  of  Congress,  Gen- 
eral Chapman,  to  permit  him  to  withhold  my  application  until  the 
board  of  commissioners  are  appointed  by  Congress,  whose  duty  it  will 
be  to  decide  on  all  matters  connected  with  the  loss  of  private  property 
and  claims  against  the  United  States.  I  have  done  so,  believing  it 
will  be  much  to  my  interest  to  delay,  as  the  case  would  be  referred  to 
the  same  persons  in  committee  as  reported  unfavorably  the  last  session. 
I  am  confined  by  indisposition  pretty  much  to  the  house,  and  have 
not  had  a  chance  to  see  Captain  Baden,  who  gave  his  deposition  in 
regard  to  my  claim,  which  accompanies  my  papers,  now  on  file  at 
Washington.  I  will  confer  with  him  on  the  subject-matter  of  your 
letter.  The  inspectors'  books  at  Magruder's  warehouse  were  burnt 
with  the  house  by  the  enemy,  and  I  am  sure  Captain  Baden  cannot 
recollect  the  number  of  hogsheads  or  weights  of  Mr.  Johnson's  to- 
bacco, and  much  do  I  regret  it,  as  my  feelings  are  alive  to  the  well- 
doing of  the  family  of  a  departed  friend,  for  whom  I  had  the  highest 
regard.  1  this  moment  examined  the  definitive  list,  and  find  that  T.  R. 
Johnson  made  a  deposite  of  54  tobacco  notes  in  the  office  of  the  board 
of  commissioners,  acting  under  the  Ghent  treaty,  in  the  name  of  Ann 
E.  Johnson — independent  of  80  hogsheads  of  tobacco,  and  sundry  plate 
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valued  at  |500,  as  per  memorial  of  the  late  Governor  Joseph  Kent. 
Present  my  kindest  regards  to  W.  T.  Maddox,  esq. 

Very  trnly  and  respectfully,  your  obedient  servant, 

GEO.  W.  BISCOE. 

6bo.  F.  Maddoz,  Esq. 


NoTTiNQHAM,  August  18,  1814. 

Sir:  As  soon  as  you  may  find  yourself  justified  in  discharging  the 
militia,  you  will  oblige  me  by  directing  the  sergeant  and  his  party  of 
the  regulars,  with  the  eighteen-pounder,  to  proceed  to  Upper  Marl- 
borough and  await  orders.  • 

WM.  H.  WINDER, 

Brigadier  General,  do. 
Major  Washington  Bibcoe. 


The  above  order,  in  the  handwriting  of  General  Winder,  is  filed 
with  the  House  committee,  in  the  case  of  George  Armstrong. 


March  5,  1850. 
I  certify  that  the  above  is  in  the  handwriting  of  my  father,  Wm. 
H.  Winder. 

CHAS.  H.  WINDER. 


Treasury  Department, 
Third  Auditor's  Office,  November  30,  1850. 

Sir  :  The  Secretary  of  the  Treasury  has  referred  to  this  oflSce  your 
letter  to  him  of  the  2Tth  instant,  applying  for  a  certified  copy  of  a 
deposition  of  James  Selby,  relative  to  the  destruction  by  the  British^ 
in  1814,  of  tobacco  in  Magruder's  warehouse,  and  has  directed  that 
the  copy  should  be  furnished  to  you.  I  have  therefore  caused  one  to 
be  made,  and  herewith  transmit  the  same.  The  christian  name  of 
the  deponent  appears  to  be  Jesse,  not  James. 
Respectfully,  your  obedient  servant, 

JNO.  S.  GALLAHER, 

AudOor^ 
Mr.  C.  Young,  Esq., 

Washington,  D.  O. 


Martlanb,  PWnoe  George's  County,  to  wit: 

The  State  of  Maryland  to  Thomas  Rinaldo  Johnson,  of  Prince 
George's  county,  greeting : 

Whereas  Rinaldo  Johmson,  late  of  said  county,  deceased,  died  in- 
teptate,  as  it  is  said^  we  do  therefore  give  and  grant  unto  you  t\i^  «^\^ 
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Thomas  Einaldo  Johnson,  full  power  and  authority  to  administer  all 
and  singular  the  goods,  chattels,  and  credits  of  the  said  deceased, 
lying  and  heing  within  the  State,  not  already  administered,  and  to 
demand,  collect,  and  levy,  and  in  a  legal  manner  require  and  receive 
all  manner  of  dehts  due  and  owing  to  the  said  deceased ;  and  well 
and  faithfully  to  dispose  of  the  same,  and  out  of  the  goods,  chattels, 
and  credits  of  the  said  deceased  you  are  well  and  truly  to  pay  the  dehts 
due  hy  the  said  deceased,  so  far  as  the  same  will  extend,  you  having  first 
taken  your  oath  well  and  truly  to  administer  the  same,  and  to  make  or 
cause  to  he  made  a  true  and  perfect  inventory  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said  deceased,  together  with  a  list 
of  debts,  sperate  and  desperate,  which  may  come  to  your  hands,  pos- 
session, or  knowledge,  appraised  in 'money,  as  also  to  render  a  true 
and  just  account  of  your  administration,  and  to  exhibit  both  to  the 
register  of  the  orphans'  court  of  Prince  Greorge's  county ;  which  inven- 
tory you  are  to  return  on  or  before  the  4th  day  of  February  now  next 
•ensuing,  and  an  account  within  twelve  calendar  months  ;  and  lastly, 
we  do  hereby  appoint  you,  the  said  Thomas  Binaldo  Johnson,  admin- 
istrator de  bonis  non  of  the  said  deceased. 

Given  at  Upper  Marlborough  town  this  4th  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven. 
Test :  JAMES  HAKPER, 

Register  of  Wills  for  Prince  Oeorge*s  Co, 


State  of  Maryland,     \  .       .. 
Prince  George  s  county,  ) 

On  this  18th  day  of  March,  A.  D.  eighteen  hundred  and  fifty, 
personally  appeared  Captain  James  Baden  before  me,  the  subscriber, 
a  justice  of  the  peace  in  and  for  Prince  George's  county,  and  State 
aforesaid,  and  makes  oath  on  the  Holy  Evangely  of  Almighty  God, 
that  directly  after  the  war  tobacco  was  worth  from  10  to  15  dollars 
per  hundred,  and  sold  for  that  price  per  hundred  pounds. 

Sworn  before—  JAMES  H.  BAWLING, 

Justice  of  the  Peace, 


State  of  Maryland,     )     . 
Prince  Oeorge*8  county,  \ 


I  hereby  certify  that  it  appears  from  the  record  and  proceedings 
now  on  file  in  my  office,  that  Captain  James  Baden,  the  above  depo- 
nent, was  inspector  of  tobacco  at  Magruder's  warehouse,  in  and  for 
said  county,  in  the  years  1813  and  1814. 

And  I  hereby  further  certify  that  James  H.  Bawling,  gentleman, 
before  whom  the  aforegoing  affidavit  was  made,  was  on  the  day  of  the 
date  thereof,  and  still  is,  one  of  the  said  State's  justices  of  the  peace, 
in  and  for  said  county,  duly  commissioned  and  sworn. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
^  -|  affixed  the  seal  of  Prince  George's  county  court,  this  fourth 
^  '    '-I  day  of  June,  eighteen  hundred  and  fifty. 

JOHN  B.  BBOOKE, 
Clerk  of  Prince  George's  County  Court. 
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To  (he  honordble  the  Senate  and  House  of  Representatives  of  the  United 

States : 

9 

The  amendatory  memorial  of  the  undersigned,  and  on  behalf  of 
Mrs.  Sally  Ann  Nuttrill,  administratrix  of  Ann  E.  Johnson,  respect- 
fully showeth  that  your  petitioners  heretofore  presented  their  claim 
for  relief  to  your  honorable  body  at  the  last  session  of  Congress. 
Since  then  it  has  been  intimated  to  the  undersigned  that  doubts  as 
to  the  validity  of  the  claim  might  be  raised  on  account  of  the  long 
period  which  has  elapsed  since  the  loss  occurred  and  the  presentation 
of  his  and  her  late  memorial.  The  undersigned  can  easily  remove 
such  an  impression,  if  it  exist.  By  reference  to  the  records  in  the 
Department  of  State,  it  can  be  seen  that  the  late  Hon.  Joseph  Kent 
fil€Ki,  many  years  since,  under  the  act  of  2d  March,  1827,  among 
others,  a  claim  for  the  tobacco  for  which  your  memorialist  now  claims 
remuneration.  Such  claims  were  not  then  allowed,  but  of  late  years 
they  have  been  by  Congress ;  your  memorialist,  on  learning  this  latter 
fact,  immediately  after  he  could  with  propriety  do  so,  for  his  letters 
of  administration  were  granted  in  1847,  as  appears  by  certificate  an- 
nexed, and  as  soon  as  he  could  obtain  the  testimony  which  he  could 
consider  efficient,  he  then  presented  his  claim.  There  being  some 
difficulty  as  to  the  proper  ownership  of  the  tobacco,  which  is  yet  un- 
settled, between  the  estates  of  Mrs.  Ann  E.  Johnson  and  Rinaldo 
Johnson,  hence  it  is  that  the  claims  of  both  have  been  presented 
together.  If  Congress  should  take  favorable  action  on  the  claim,  it 
cannot  be  doubted  but  that  the  proper  department,  which  may  be 
authorized  to  settle  it,  will  direct  the  payment  to  those  who  may  be 
justly  entitled  to  receive  what  Congress  may  allow. 

In  addition  to  former  papers  heretofore  filed  in  support  of  this 
claim,  the  undersigned  accompanies  this  with  a  copy  of  the  deposition 
of  Jesse  Selby,  now  on  file  in  the  Third  Auditor's  office,  and  his 
letters  of  administration  on  the  estate  of  Rinaldo  Johnson. 

All  which  is  respectfully  submitted. 

THOS.  RINALDO  JOHNSON, 
Administrator  of  Rincddo  Johnson,  and 
Agent  for  Mrs.  Sally  Ann  Nuttrill, 

Administratrix  of  Ann  E.  Johnson, 


United  States  OF  America,  )     .. 
District  of  Columbia,       \ 

On  this  seventh  day  of  December,  personally  appears  before  the  sub- 
scriber, a  justice  of  the  peace  in  and  for  the  county  aforesaid,  Thos. 
Rinaldo  Johnson,  and  makes  oath  that  the  facts  as  stated  by  him  in 
the  memorial  aforesaid,  as  to  the  presentation  of  the  original  thereof 
to  Congress,  are  true,  and  he,  the  said  Thos.  Rinaldo  Johnson,  makes 
oath  that  to  the  best  of  his  belief  the  other  facts  stated  by  him  are 
true  as  set  forth  above. 

Sworn  to  and  subscribed  before — 

JOHND.  CLAEK,  J.  P. 
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UNITED  STATES  OF  AMERICA. 
Dbpaetmbnt  op  State. 

To  all  to  whom  these  presents  shall  oome^  greeting : 

I  certify  that  the  papers  hereunto  annexed  are  true  copies,  tran- 
scribed from  and  carefully  collated  with  the  original  papers  on  file  ia 
this  department. 

In  testimony  whereof,  I,  John  M.  Clayton,  Secretary  of  State  of 
the  United  States,  have  hereunto  subscribed  my  name  and  caused  the 
seal  of  the  Department  of  State  to  be  aiExed. 

Done  at  the  city  of  Washington,  this  first  day  of  April,  A.  D. 
r  -|  1850,  and  of  the  Independence  of  the  United  States  of  America 
L  •    •J  the  seventy-fourth. 

J.  M.  CLAYTON. 


Patuxent  River, 
Magruder*s  Warehousej  August  15,  1810. 

Beceived  of  Einaldo  Johnson  eight  hogsheads  crop    tobacco,  as 
under  noted,  deliverable  to  the  bearer  on  demand. 

R.  J.— 169 1,023—110 913 

170 1,121—107 1,014 

171 1,009—109 900 

172 1,134—100 1,034 

174 1,058—107 951 

175 1,006—110 896 

177 985— 10.. ..9 876 

179 1,025—102 923 

JAMES  NAYLOR. 


Patuxent  River, 
Magruder's  Warehouse,  March  21,  1810. 

Received  of  Rinaldo  Johnson  one  hogshead  crop  tobacco,  as  under 
noted,  deliverable  to  the  bearer  on  demand. 

R.  J.— 11 806—106 700 

JAMES  NAYLOR. 


October  21,  1810. 

Mr.  Bunell  will  be  as  good  as  to  inform  Mr.  Johnson  that  there  is 
left  three  hogsheads  of  second  tobacco  on  my  books,  for  which  be  did 
not  give  notes*  for  the  other  evening  ;  he  can  have  them  at  any  time 
he  will  send  down. 

JAMES  NAYLOR. 

*  Thoiie  notes  were  never  received  by  me,  nor  by  any  olher  person  for  me,  and  are  coonted 
in  the  number  of  fifty-four  hogsheads. 

T.  R.  JOHNSON. 
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Patuxbnt  Eivbr, 
Magruder's  Warehouse^  June  7,  181Q. 

Received  of  Rinaldo  Johnson  three  hogsheads  crop  tobacco^  as  un- 
der noted,  deliverable  to  the  bearer  on  demand. 

B.  J._84 1,088—106 982 

85 1,212—108 1,104 

86 1,190—102 1,088 

JAMES  NAYLOR. 


Patuxbnt  River, 
Magruder'8  Warehovse^  August  16,  1810. 

Received  of  Rinaldo  Johnson  four  hogsheads  second  tobacco,  as 
under  noted,  deliverable  to  the  bearer  on  demand. 

R.  J.— 105 918—103 815 

106 1,081—110... 971 

107 1,000—  98 902 

108 1,104—107 997 

JAMES  NAYLOR. 


Patuxbnt  River, 
Magruder's  Warehouse,  September  28,  1810. 

Received  of  Rinaldo  Johnson  six  hogsheads  second  tobacco,  as  un- 
der noted,  deliverable  to  the  bearer  on  demand. 

R.  J.— 172 1,087—102 985 

173 1,243—  98 1,145 

174 1,156—104 1,052 

175 1,225—106 1,119 

176 1,256—106 1,150 

177 1,188—102 1,086 

JAMES  NAYLOR. 


Patuxbnt  River, 
Magruder's  Warehouse,  March  24,  1810. 

Received  of  Rinaldo  Johnson  one  hogshead  second  tobacco,  as  un- 
der noted,  deliverable  to  the  bearer  on  demand. 

R.  J.-.12 844—107 737 

JAMES  NAYLOR. 


Patuxbnt  River, 
Magruder's  Warehouse,  March  21,  1810. 

Received  of  Rinaldo  Johnson  one  hogshead  crop  tobacco,  as  under 
noted,  deliverable  to  the  bearer  on  demand. 

R.  J.— 6 862—  96 766 

JAMES  ISAYLO^, 
JK  Bep.  45 3 
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Patuxknt  Rivbb, 
Magruder'a  Warehouse,  June  6,  1810. 

Received  of  Binaldo  Johnson  four  hogsheads  second  tobacco,  as 
nnder  noted,  deliverable  to  the  bearer  on  demand. 

R.  J.— 50 1,069—108 961 

52 1.058—108 950 

53 1,092—106 986 

64 1,086—110 975 

JAMES  NAYLOR. 


Patuxeht  RrvKR, 
Magruder'a  Warehouse,  September  28,  1810. 

Received  of  Rinaldo  Johnson  four  hogsheads  crop  tobaooo,  as  un- 
der noted,  deliverable  to*the  bearer  on  demand. 

R.  J.— 277 1,225—100 1,125 

278 1,276—102 1,173 

279 1,280—106 1,174 

280 1,208—104 1,104 

JAMES  NAYLOR. 


Patuxent  River, 
Magruder'a  Warehouse,  August  13,  1810. 

Received  of  Rinaldo  Johnson  two  hogsheads  second  tobacco,  as 
under  noted,  deliverable  to  the  bearer  on  demand. 

R.  J.— 98 1,027—106 921 

99 1,097—102 995 

JAMES  NAYLOR. 


Patuxent  River, 
Magruder*8  WareJuruse,  August  16,  1810. 

Beceived  of  Rinaldo  Johnson  four  hogsheads  second  tobacco,  as 
tinder  noted,  deliverable  to  the  bearer  on  demand. 

B.  J.— 101 975—106... 869 

102 1,100—110 990 

103 1,009—109 900 

104 ;....  1,044—111 933 

JAMES  NAYLOR. 


Patuxent  River, 
Magruder'a  Warehouse,  August  17,  1810. 

Received  of  Rinaldo  Johnson  nine  hogsheads  second  tobacco,  as 
nnder  noted,  deliverable  to  the  bearer  on  demand. 

R.  J — 109 962—103 859 

no 1,088—113 875 
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B.  J.— Ill 964—102 862 

112 1,125—  96 1,029 

113 1,180—110 1,070 

114 1,131—108 1,023 

115 1,150—101 1,049 

116 1,125—100 1,025 

117 1,093—103 990 

JAMES  NAYLOB. 


Patuxbnt  Bivbr, 
Magruder'a  Warehouse,  March  21^  1810. 

Beceived  of  Binaldo  Johnson  two  hogsheads  second  tohacco,  as 
under  noted,  deliverable  to  the  bearer  on  demand. 

B.  J.— 2 942—102 840 

3 837—100 737 

JAMES  NAYLOB. 


Patuxbnt  Bivbr, 
Magruder'a  Warehouse,  March  24,  1810. 

Beceived  of  Binaldo  Johnson  one  hogshead  second  tobacco,  as  un- 
der noted,  deliverable  to  the  bearer  on  demand. 

B.  J.— 8 906—103 803 

JAMES  NAYLOB. 


Patuxbnt  BrvER, 
Magruder*8  Warehouse,  March  24,  1810. 

Beceived  of  Binaldo  Johnson  one  hogshead  second  tobacco,  as  un- 
der noted,  deliverable  to  the  bearer  on  demand. 

B.  J.— 10 968—106 862 

JAMES  NAYLOB. 


AprU,  1850. 

The  tobacco  notes  recited  within  are  on  file  in  the  Department  of 
State,  with  the  petition  of  Joseph  Kent,  late  a  senator  of  the  United 
States,  and  administrator  of  Binaldo  Johnson,  upon  a  claim  for  said 
estate,  under  the  convention  of  July  12,  1822. 

Under  that  convention  nothing  was  allowed  for  tobacco  destroyed 
by  the  British.     For  this  statement  reference  is  respectfully  made  to 

the  Department  of  State. 

^  M.  0.  YOUNG, 

AUomeyfor  Claimants. 
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In  thb  Sbnatb  of  thb  Dioted  Stat]». 

Mr.  Clay,*  from  the  Committee  of  Claims,  submitted  a  report,  (No.  — ,) 
aooompanied  by  the  following  bill ;  which  was  read  and  passed  to  a 
second  reading. 

A  BILXi  for  the  relief  of  Hodgee  &  Lamdale,  and  the  legal  repreeentativee  of  Rinaldo 

Johnaoo,  deceaaed. 

Be  it  enacted  by  the  Senate  and  House  of  ItepresentcUivea  of  the  Umted 
States  of  America  in  Congress  assembled^  That  the  proper  accounting 
officers  of  the  treasury  shall  audit  the  claims  of  Hodges  &  Lans- 
dale^  and  of  the  representatives  of  Binaldo  Johnson,  for  tobacco  de- 
stroyed by  the  British  in  eighteen  hundred  and  fourteen,  at  the  ware- 
houses at  Nottingham  ana  Mapruder's  Ferry,  in  Prince  George's 
county,  Maryland,  and  from  such  proof  as  may  be  exhibited  to  them 
within  six  months  after  the  passage  of  this  act,  ascertain  the  quantity 
and  value  of  their  tobacco  so  destroyed,  and  that  the  amount  so  ascer- 
tained shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise 
appropriated  to  tne  said  Hodges  &  Lansdale,  and  the  legal  represent- 
atives of  Binaldo  Johnson,  deceased. 


In  thb  Senate  of  the  United  Statib. 

Mr. ,  from  the  Committee  of  Claims,  submitted  a  report,  (No. 

— ,)  accompanied  by  the  following  bill ;  which  was  read  and  passed 
to  a  second  reading. 

A  BILL  for  the  relief  of  the  legal  representatiTea  of  Rinaldo  Johnson  and  Ann  E.  Jobntony 

deceafed. 

Be  it  enacted  by  the  Senate  and  Howe  of  Representatives  of  the.  United 
States  of  America  in  Congress  assembled,  That  the  proper  accounting 
officers  of  the  treasury  shall  audit  the  claims  of  the  legal  representa- 
tives of  Binaldo  Johnson,  and  of  Ann  E.  Johnson,  for  tobacco  de- 
stroyed by  the  British  in  eighteen  hundred  and  fourteen,  at  the  ware- 
house at  Magruder's  Ferry,  in  Prince  George's  county,  Maryland,  and 
from  such  competent  proof  as  may  be  exhibited  to  them  within  six 
months  after  the  passage  of  this  act,  ascertain  the  quantity  and  value 
of  their  tobacco  so  destroyed,  and  that  the  amount  so  ascertained 
shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated, to  the  said  legal  representatives  of  Binaldo  Johnson^  and  of 
Ann  E.  Johnson,  deceased. 
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In  teeb  Senate  op  the  United  States,  JprU  16, 1852. 

Mr.  Pratt  made  the  following  report,  (to  accompany  bill  S.  No.  366.) 

2'Ae  Gammittee  of  ClairM,  to  tohom  were  referred  the  petition  of  the 
widow  of  Binaldo  JohnsoUj  and  the  petition  of  Hodges  <t  Lanadaie^ 
providing  indemnity  for  tobacco  destroyed  by  the  British  in  1814,  have 
given  the  subject  a  thorough  iuvestigaiion,  and  now  report : 

That  Ciommodore  Barney,  in  1814,  commanded  the  United  States 
flotilla  designed  by  the  American  government  to  protect  the  Chesa- 
peake bay  and  its  tributaries  from  the  naval  force  of  the  enemy;  that, 
to  prevent  the  capture  of  the  vessels  under  his  command,  he  was  com- 
pelled to  abandon  the  Chesapeake,  and  was  induced  to  sail  up  the 
Patuxent  river,  one  of  its  tributaries,  with  the  hope  that  the  British 
would  be  unable,  or  at  least  unwilling,  to  follow  with  their  larger 
vessels.  This  expectation  of  the  commodore  was  not  realized ;  he 
was  pursued  by  the  enemy,  and  was  ultimately  compelled  to  blow  up 
his  vessels  to  prevent  their  capture. 

It  is  well  known  to  the  Senate  that  from  this  period  the  Patuxent 
river  was  permanently  occupied  by  the  naval  forces  of  the  enemy,  and 
became  the  point  from  which  various  military  expeditions  were 
ordered  against  the  surrounding  country,  terminating «  with  the 
capture  of  Washington  and  the  burning  of  the  Capitol.  General 
Winder  was  placed  in  command  of  this  military  division ;  the  militia 
was  called  out  to  resist  the  landing  of  the  British  forces,  and  for  a 
considerable  period  were  successful  in  seweral  instances  in  preventing 
the  landing,  and  in  all  instances  in  driving  the  enemy  back  to  their 
vessels. 

It  appears,  from  the  evidence,  that  two  public  warehouses  had  been 
erected  many  years  before  this  period,  upon  the  margin  of  the  Patux- 
ent, for  the  inspection  and  deposite  ot*  the  tobacco  grown  by  the  citi- 
zens of  Prince  George's  county — one  at  the  village  of  Nottingham, 
the  other  at  Magruder's  Ferry;  that  these  houses  were,  in  1814,  filled 
with  hogsheads  of  tobacco,  the  property  of  the  planters  of  that  county, 
or  of  merchants  who  had  purchased  it  for  shipment;  and  that  the  to- 
bacco for  which  remuneration  is  now  claimed  by  the  petitioner,  R. 
Johnson,  had  been  deposited  in  the  warehouse  at  Magruder's  Ferry; 
and  that  the  tobacco  for  which  payment  is  asked  by  Hodges  &  Lans- 
dale,  was  deposited  in  the  warehouse  at  Nottinghem.  The  evidence 
conclusively  establishes  the  fact  that  the  warehouse  at  Magruder's 
Ferry  was  burned  by  the  British,  with  all  the  tobacco  it  contained  ; 
and  that  all  the  tobacco  in  the  warehouse  at  Nottingham  was  either 
taken  away  or  burned  by  the  enemy. 

In  investigating  the  right  of  the  petitioners  to  indemnity  from  the 
federal  government,  your  committee  at  once  perceive  that  the  peti- 
tioners could  never  have  claimed  indemnity  under  the  general  laws  of 
1816  aud  1817,  because  the  relief  designed  to  be  afforded  by  those 
acts  expressly  and  exclusively  applied  to  injuries  to  real  property,  T\\fc 
act  of  1816  provides  ^'tbat  any  person  who,  in  the  time  afoTe»a\dL,\iwa 
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sustained  damages  by  the  destruction  of  his  or  her  hottse  or  building 
by  the  enemy,  while  the  same  was  occupied  as  a  military  deposite 
under  the  authority  of  an  officer  or  agent  of  the  United  States,  shall 
be  allowed  and  paid  the  amount  of  such  damage,  provided  it  shall 
appear  that  such  occupation  was  the  cause  of  its  destruction." 

Your  committee  have  been  unable  to  recognize  the  force  or  propriety 
of  the  distinction  which  makes  the  United  States  liable  for  real  pro- 
perty destroyed  by  the  enemy,  and  which  exempts  the  government 
from  liability  for  personal  property  destroyed  under  the  same  circum- 
stances ;  they  are  unable  to  appreciate  the  justice  of  a  rule  which 
makes  the  government  liable  for  a  house  burned  by  the  enemy,  and 
exempts  it  from  liability  for  the  personal  property  burned  in  the 
house. 

Your  committee  are  of  opinion  that  the  United  States  should  be  held 
liable  to  reimburse  her  citizens  whenever  private  property  has  been 
(in  accordance  with  the  usages  of  civilized  warfare)  destroyed  by  a 
public  enemy,  becatise  of  its  use  for  military  purposes  by  the  authority 
of  an  officer  or  agent  of  the  government. 

Your  committee  believe  that  the  facts,  to  which  they  will  now  very 
briefly  advert,  fully  establish  the  right  of  the  petitioners  to  relief, 
under  the  principle  here  laid  down. 

First.  In  reference  to  the  warehouse  at  Magruder's  Ferry,  it  ap- 
pears that  a  considerable  American  force  was  stationed  behind  this 
warehouse,  which,  being  filled  with  tobacco,  afforded  complete  pro- 
tection against  the  cannon  of  the  enemy,  and  that  a  battle  was  fought 
with  the  British  vessels,  which  continued  until  the  ammunition  of 
our  troops  was  exhausted,  and  they  were  consequently  obliged  to  re- 
treat. It  is  clearly  proven  that  upon  the  retreat  of  the  Amt  rican 
force,  the  British  landed  and  burned  the  warehouse,  with  the  tobacco 
of  the  petitioner,  R.  Johnson,  and  others,  therein  contained.  In 
regard  to  the  tobacco  destroyed  at  the  Nottingham  warehouse,  it 
appears  that  this  warehouse  was  for  a  considerable  time  the  deposi- 
tory of  the  military  stores  intended  for  the  use  of  the  militia  employed 
in  the  defence  of  this  exposed  section  of  Maryland,  and  that  upon  one 
occasion  the  tobacco  was  rolled,  by  the  directions  of  the  officer  in 
command,  from  this  house,  with  which  a  breastwork  was  formed, 
from  behind  which  the  enemy  were  fought  and  repulsed.  It  also 
appears  that  when  the  enemy  subsequently  landed  and  proceeded  to 
Washington,  they  destroyed  or  took  away  all  the  tobacco  deposited  in 
this  warehouse  which  belonged  to  the  petitioners,  Hodges  &  Lans- 
dale,  and  others. 

Your  committee  further  report  that  no  possible  doubt  can  exist  as  to 
the  quantity  of  the  tobacco  which  belonged  to  the  petitioners,  because 
it  is  evidenced  by  tobacco  notes  now  in  their  possession,  or  deposited 
in  the  State  Department,  which  designate  each  hogshead  and  the  net 
weight  of  its  contents.  There  are  many  precedents,  to  which  your 
committee  do  not  deem  it  necessary  to  refer,  where  the  government 
have  paid  for  personal  property  destroyed  under  similar  circumstances. 
The  value  of  the  tobacco  is  also  established  by  satisfactory  proof,  but 
the  committee  have  deemed  it  better,  in  the  bill  which  they  have  pre- 
pared  for  the  relief  of  the  petitioiiexa,  to  ^lo^ldft  that  the  proper 
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acoonnting  officers  of  the  treasury  shall  ascertain,  from  such  proof  as 
may  be  laid  before  them,  the  quantity  and  value  of  the  tobacco  de- 
stroyed, and  shall  pay  the  value  so  to  be  ascertained. 

There  being  no  distinction  in  principle  in  the  right  of  the  petition- 
ers to  relief,  the  committee  have  reported  a  bill  for  their  joint  relief, 
which  they  confidently  recommend  to  the  favorable  consideration  of 
the  Senate. 


In  the  Senate  op  the  United  States,  December  21,  1853. 

Mr.  Hamlin  made  the  following  report,  (to  accompany  bill  S.  No.  50.) 

The  Committee  on  Commerce^  to  whom  was  re/erred  the  petition  of  Noah 
Miller  y  ask  leave  to  submit  the  /Mowing  report : 

Tbe  petition  referred  is  in  the  words  and  figures  following,  viz: 

To  the  honorable  the  Senate  and  House  of  Representatives  in  Congress 

assembled y  A.  D.  1837 : 

Your  petitioner,  Noah  Miller,  of  Lincolnville,  in  the  State  of  Maine, 

respectfully  represents : 

That  in  the  month  of  November^  1814,  while  the  British  troops 
were  in  possession  of  Castine,  I,  the  said  Noah  Miller,  hired  a  large 
whale  boat,  at  Lincolnville,  and  four  men,  on  wages,  to  intercept;  in 
the  bay,  supplies  that  were  expected  to  arrive  at  Castine,  for  the 
British  troops,  from  Halifax.  I  procured  the  necessary  arms  and 
fitted  out  the  boat,  and  made  all  proper  arrangements  for  such  an  en- 
terprise. I  fortunately  espied,  near  Turtle  Head,  in  Penobscot  bay, 
about  five  or  six  miles  from  Castine,  a  British  vessel,  for  the  capture 
of  which  I  immediately  made  preparation.  The  vessel  showed  a  num- 
ber of  men  on  deck.  My  force  was  four  men  besides  myself.  On 
approaching  the  vessel,  I  was  mistaken  for  a  pilot  boat  from  Castine, 
sent  out  to  pilot  them  in.  The  enemy  was  not  undeceived  till  I  had 
stationed  my  men  at  the  proper  positions  on  her  deck,  and  approached 
to  demand  the  helm,  and  informed  the  captain  that  he  and  his  crew 
were  my  prisoners,  and  that  his  vessel  was  my  prize.  The  vessel 
proved  to  be  the  schooner  Mary,'  from  Halifax,  laden  with  bales  of 
merchandise  and  a  lar^e  amount  of  clothing  for  the  British  troops  at 
Castine.  As  soon  as  tne  prisoners  were  disposed  of  for  our  safety,  T 
put  about  and  made  all  sail  for  Camden,  a  distance  of  twenty  miles. 
These  movements  were  espied  from  the  heights  near  Castine.  and  im- 
mediate pursuit  was  made  by  the  British,  who  pressed  into  their  ser- 
vice an  American  pilot,  who,  by  accident  or  design,  ran  the  vessel 
aground,  by  which  they  were  detained  three  hours,  and  enabled  me 
to  reach  Camden  with  my  prize.  When  all  were  secured,  so  that  I 
eoold  leave  ihe  helm,  ana  on  our  way  to  Camden,  I  went  mXiQ  \X\.^ 
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cabin,  where  was  a  lady  in  the  greatest  distress  of  mind,  arising  from 
apprehension  of  being  massacred  or  of  great  ill  usage,  (for  she  had 
been  told  that  the  Americans  were  no  better  than  savages.)  She  was 
the  wife  of  the  captain,  and  had  retired  to  her  berth  in  despair.  I 
relieved  her  apprehensions  with  assurances  of  honorable  protection. 
The  captain  had  his  furniture  and  goods  on  board,  and  was  going  to 
take  up  his  residence  at  Castine,  and  engage  in  trade  there.  On  ar- 
riving at  Camden,  I  procured  a  boarding-house  for  the  captain  and 
his  lady,  engaging  the  kindest  attention  to  them,  at  my  own  expense, 
while  they  should  remain,  and  gave  up  to  them  all  their  furniture, 
goods,  and  effects,  of  every  description,  as  I  thought  was  becoming 
the  American  character  to  do. 

Soon  after  the  capture,  and  on  our  way  to  Camden,  the  supercargo 
of  the  Mary,  Mr.  Mc Walters,  offered  me  £10,000  as  a  ransom  for  the 
schooner  and  cargo.  I  rejected  the  proposition.  It  would  hardly 
have  comported  with  the  dictates  of  patriotism  to  have  suffered  the 
enemy  to  receive  the  '*aid  and  comfort"  of  such  a  cargo  of  supplies, 
to  enable  them  to  maintain  their  position  at  Castine,  and  to  annoy 
our  commerce  and  our  citizens  at  that  commanding  point.  I  declined 
the  proposition  while  the  enemy  were  under  a  press  of  sail  to  over- 
take us.  There  were  on  board  the  schooner  Mary  letters  from  sundry 
merchants  and  others  in  England,  to  the  governor  at  Halifax,  and  by 
him  transmitted  to  the  British  commander  at  Castine,  which  con- 
tained intelligence  interesting  to  our  government. 

Apprehending  great  insecurity  in  the  captured  goods  remaining  at 
Camden,  exposed  as  it  was,  I  chartered  a  great  number  of  wagons, 
and  had  them  all  conveyed  the  same  night  to  Warren,  Waldoborough, 
and  afterwards  to  Portland,  except  what  belonged  to  the  crew  and  pas- 
sengers on  board  the  schooner,  which  I  gave  up  to  them.  The  next 
day  the  Furieuse  74,  Commodore  Muncy,  appeared  off  Camden,  and 
demanded  the  restoration  of  the  British  schooner  and  cargo.  Com- 
modore Muncy  sent  in  a  special  message,  conveying  the  threat,  that 
unless  I  gave  up  the  vessel,  &c.,  he  would  have  me  at  all  events,  and 
hang  me  up  to  the  yard-arm  ;  and  by  the  same  message,  a  public 
offer  was  made  of  a  reward  of  $10,000  for  my  arrest  and  delivery  on 
board  the  Furieuse,  accompanied  by  threats  to  destroy  the  town. 
Under  such  influences,  some  of  the  citizens  of  Camden  held  a  meet- 
ing, as  I  was  informed^  at  which  it  was  determined  to  arrest  me,  and 
deliver  me  up  to  Commodore  Muncy.  I  made  it  hazardous,  if  not 
impracticable,  to  carry  that  resolution  into  effect.  I  immediately  re- 
ceived from  General  King  orders  for  calling  out  the  militia  in  the 
neighboring  towns,  for  the  defence  of  Camden.  I  was  then  a  major 
in  the  militia.  I  communicated  the  orders,  the  troops  were  raised, 
and  I  appeared  personally  among  those  who  had  resolved  at  a  public 
meeting  to  arrest  me,  and  deliver  me  to  the  British  commodore,  and 
was  ready  to  render  such  services  as  I  might  be  able,  to  defend  them 
against  the  threatened  attack  of  the  common  enemy.  Josiah  Hook, 
esq.,  was  then  the  collector  of  the  district  of  Castine.  He  appeared 
at  Camden,  and  took  great  interest  in  the  captured  vessel  and  cargo. 
He  advised  me  by  all  means  to  give  both  up  to  the  goverment,  on 
whose  account,  as  collector ^  he  would  take  possession,  and  proceed 
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against  them  as  a  seizure  ;  telling  me  that  was  the  only  way  to  pro- 
tect Camden  and  the  country  around  ;  and  that,  as  a  private  citizen, 
I  had  no  right  to  make  the  capture.     Others  told  me  I  had  no  right 
to  the  property  captured ;  and  though  some   expressed  a  different 
opinion,  yet  I  yielded  to  the  collector's  views  and  solicitations,  under 
a  misapprehension,  as  I  have  recently  been  led  to  believe,  of  my  legal 
and  just  rights.     And  I  have  no  doubt,  from  subsequent  events,  that 
many  if  not  most  of  those  who  counselled  me  to  give  up  the  prize  to 
the  government,  and  to  the  management  of  its  revenue  officer,  were 
stimulated  to  give  me  such  counsel  by  the  collector  himself;  but  I 
gave  it  up,  notwithstanding  all  the  hazard  I  had  run   to  capture, 
and  the  trouble  I  had  been  at  to  secure  it.     But  for  this  great  error, 
committed  under  misapprehension  of  my  rights,  produced,  as  I  have 
reason  to  believe,  by  the  revenue  officers  of  the  government,  I  should 
not  now  have  occasion  from  pecuniary  necessity  to  present  this  peti- 
tion to  your  honorable  body  ;  thirty-three  thousand  eight  hundred  del- 
lars  having  been  received  into  the  treasury  of  the  United  States  as  a 
moiety  of  the  net  proceeds  of  the  vessel  and  cargo,  after  condemnation 
and  sale,  which  afterwards  took  place.     While  Commodore  Muncy 
was  off  Camden,  Mr.  Hook  procured  Joseph  Farley,  esq.,  collector  of 
the  adjoining  district  of  Waldoborough,  to  go  on  board  of  the  Fu- 
rieuse  with  the  municipal  authorities  of  Camden,  and  represent  the 
facts  of  the  case ;  and  he  did  so.     They  informed  Commodore  Muncy 
that  the  capture  was  the  private  act  of  myself  as  an  individual,  un- 
oonnected  with  the  government,  and  unauthorized  by  it ;  that  neither 
the  collector  of  Castine,  nor  any  other  officer  of  the  government,  had 
anything  to  do  with  it,  nor  had  any  interest  in  nor  any  control  over 
the  matter.     They  further  represented  that  I  had  carried  all  the  goods 
away,  and  secreted  them,  and  therefore  they  could  not  restore  them. 
This  information,  accompanied  by  suitable  intercession  in  behalf  of 
themselves  and  the  people  of  Camden,  had  the  effect  to  assuage  the 
commodore's  wrath  against  ^%em,  although  it  exposed  me  still  more  to 
the  halter  which  dangled  to  the  yard-arm  of  the  Furieuse.  The  govern- 
ment's officers  having  made  sure  of  the  prize,  the  humble  individual 
who  had  hazarded  something  in  taking  it,  and  had  done  the  country 
^^  some  service^"  was  left  to  escape  arrest  by  his  own  fellow-citizens, 
acting  under  the  temporary  lure  of  1 10,000  reward,  and  to  keep  his 
neck  out  of  the  commodore's  noose  the  best  way  he  could.     I  was 
subsequently  appointed  an  officer  of  the  cuitoms  at  Belfast,  and  in 
that  capacity  I  made  seizure  of  a  large  quantity  of  beef,  belonging  to 
one  Whittier,  of  Belfast,  on  its  way  to  Castine,  to  afford  ''aid  and 
comfort"  to  the  enemy.     It  was  condemned  and   sold.     Whittier 
swore  vengeance  against  me,  in  which  he  had  the  countenance  and 
support  of  a  number  of  the  citizens  who  were  driving  a  profitable 
trade  with  the  British,  to  which  I  had,  as  an  officer  of  the  customs, 
often  presented  serious  obstacles.     Whittier  attacked  me  in  the  streets 
of  Belfast  with  a  knife,  by  which  I  was  severely  and  dangerously 
wounded  ;  the  effects  of  which  were  disastrous  to  all  my  future  hopes 
and  prospects  through  life.     I  was  rendered  a  helpless  cripple,  my 
nervous  system  was  shattered,  and  I  have  been  wholly  unable  to  at- 
tend to  anj  sort  of  business  whatever  from  that  time  to  t\i\B,  fei  >i)ckft 
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support  of  myself  and  my  family.  My  condition  is  that  of  poverty 
and  of  helplessness^  except  from  the  justice  of  my  country,  whose 
coffers  were  replenished  in  its  time  of  need  at  the  expense  of  my  own. 
I  therefore  most  respectfully,  and,  in  my  situation,  must  say 
hwrnbltfy  pray  that  the  proceeds  of  said  schooner  Mary  and  cargo 
may  be  restored  to  me,  or  such  other  measure  of  justice  meted  out  to 
me  as  you  in  your  wisdom  may  deem  suitable  and  proper,  under  the 
circumstances  of  the  case. 

NOAH  MILLER. 

State  of  Maine,  Waldo  ^  as : 

Then  personally  appeared  the  above  named  Noah  Miller,  and  made 
oath  that  the  foots  detailed  in  the  foregoing  petition,  by  him  signed, 
relating  to  the  capture,  by  him,  as  a  private  individual,  and  the  sub- 
sequent disposition,  of  the  British  schooner  Mary,  and  her  cargo,  in 
the  late  war,  are  true. 
Before  me : 

JOSEPH  MILLER, 

Justice  of  the  Peace. 
November  20,  1837. 

The  occurrences  related  in  the  foregoing  memorial  must  necessarily 
have  been  of  general  notoriety.  Material  errors  in  a  statement  of 
them  could  hardly  have  escaped  detection,  and  are  not  therefore  to  be 
presumed. 

The  principal  and  most  material  facts  stated  seem  sufficiently  es- 
tablished by  circumstances,  and  by  extrinsic  proofs.  Thus  sustained 
in  prominent  points,  the  inference  is  natural  and  fair,  that  the  whole 
relation  is  true.  It  will  be  perceived,  too,  that  the  statement  is 
verified  by  the  oath  of  the  memorialist.  This  cannot  fail  to 
strengthen  the  presumption  of  its  correctness.  Noah  Miller  possessed 
in  a  high  degree,  the  respect  and  confidence  of  the  community  with 
which  he  was  conversant.  It  is  not  lightly  to  be  presumed  that  such 
a  man,  especially  when  under  the  solemn  influences  of  an  oath,  even 
though  he  should  indulge  the  belief  that  such  perversion  might 
strengthen  the  application  he  has  submitted,  would  intentionally  per- 
vert the  truth.  A  man  so  eminently  distinguished  by  intrepid 
bravery,  and  by  elevated  love  of  country,  is  seldom  found  to  unite  in 
his  character  the  opposite  and  degrading  quality  of  sordid  and  mer- 
cenary selfishness.  And  it  would  accord  still  less  with  all  reasonable 
probabilities,  to  suppose  so  of  one  who,  when  pressed  by  danger,  not 
merely  of  loss  of  property,  but  of  life  even,  could  yet  find,  in  the  im- 
pulses of  his  own  integrity  and  fidelity  to  his  country,  motives  strong 
enough  to  impel  him  to  reject  the  proffer  made  to  him  by  the  super- 
cargo of  the  vessel  he  had  so  gallantly  captured,  of  ten  thousand 
pounds^  (£10,000,)  if  he  would  suffer  his  prize  to  proceed  to  her  de- 
stined port,  there  to  strengthen  the  hands  of  the  public  enemy.  In- 
fluenced by  such  considerations^  and  after  a  careful  review  of  the 
proofs  exhibited,  your  committee  are  constrained  to  believe  that  the 
facts  alluded  to  are  fairly  and  truly  set  out  by  the  memorialist. 

They  are  next  led  to  inquire  whether  it  accord  with  the  past  usages 
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of  the  government,  to  grant  the  prayer  of  the  petitioner? — whether 
justice  to  the  individual  apy lying,  require  it? — whether  a  policy  just 
and  wise,  with  reference  to  its  continued  and  prospective  influences 
upon  the  national  interests  and  character,  demand  it? 

In  regard  to  the  first  mentioned  topic,  your  committee  ask  leave 
to  say  that,  from  the  ^rliest  periods  of  our  history,  it  is  believed 
that  the  policy  has  always  obtained,  of  assigning  to  captors  an  ade- 
quate portion  of  the  avails  of  all  prizes  made  upon  the  ocean,  flagrante 
beUo.  By  the  act  of  April  23,  1800,  '*  for  the  better  government 
of  the  navy  pf  the  United  States,"  (3d  vol.  United  States  Laws, 
p.  360,  sec.  5,)  it  is  provided,  *'That  the  proceeds  of  all  ships 
and  vessels,  and  the  goods  taken  on  board  of  them,  which  shall 
be  adjudged  good  prize,  shall,  when  of  equal  or  superior  force  to 
the  vessel  or  vessels  making  the  capture,  be  the  sole  property  of  the 
captors ;  and  when  of  inferior  force,  shall  be  divided  equally  between 
the  United  States  and  the  officers  and  men  making  the  capture." 
Similar  provisions  are  found  in  the  act  of  June  28, 1798,  (vol.  3,  U.  S. 
Laws,  pp.  71,  72.)  The  2>nnctj?fe,  it  i«  believed,  has  always  obtained. 
It  is  true  that  these  provisions  are  made  with  reference  to  the  navy  of 
the  United  StateSy  or  the  pvbUc  armed  veaseU  of  the  nation.  But  the 
rea^son  upon  which  that  policy  is  founded  is  still  more  manifestly  ap- 
parent in  the  case  of  captures  thus  made  by  the  unaided  means,  skill, 
enterprise,  and  courage  of  indimdwd  citizens.  The  United  States,  in 
this  class  of  causes,  mrnishing  no  portion  of  the  force^  incurring  no 
part  of  the  risk,  and  being  m  no  wise  the  meritorious  cause  of  the  cap- 
ture, can,  injustice,  claim  no  part  of  the  proceeds.  Nor  is  this  rule, 
thus  modified,  without  the  sanction  of  Congress.  An  express  recog- 
nition of  it  may  be  found  in  the  acts  of  June  25,  1798,  (3d  vol.  U.  §. 
Laws,  p.  69,  sec.  2,)  and  of  26th  June,  1812^  (4th  vol.  U.  S.  Laws, 
p.  450,  sec.  4,)  and  in  the  acts  of  March  3,  1813,  (4th  vol.  U.  S. 
Laws,  p.  518,)  of  August  2,  1813,  (vol.  4,  Laws  U.  S.,  pp.  625  and 
656;)  and  in  other  acts,  the  principle  is  carried  so  far  as  to  require  the 
payment  to  individual  citizens  of  a  bounty  for  the  destruction  of  vessels 
of  the  enemy,  and  a  bo  ntv  for  prisoners  taken,  out  of  the  public  trea- 
sury. No  doubt,  then,  it  is  believed,  will  be  entertained,  but  that  it 
accords  with  the  ordinary  jurisprudence  of  the  country  and  with  the 
whole  course  of  its  legislation,  to  concede  to  the  captors,  in  such  a 
case  as  this,  the  entire  proceeds  of  the  prize.  But  it  may  be  objected, 
that  this  case  has  been  acjiually  adjudicated  upon,  and  the  proceeds  of 
the  capture  disposed  of  accortling  to  the  provisions  of  the  revenue 
laws — the  one  moiety  having  been  paid,  some  thirty  years  ago,  into 
the  treasury  of  the  United  States,  and  the  other  moiety  distributed 
between  the  collector  (Mr.  Hook)  and  those  who  assisted  at  the  cap- 
ture, and  perhaps  to  others.  Such  an  objection,  so  far  as  relates  to 
such  individuals  as  may  have  received  distributary  shares  of  the  pro- 
ceeds of  the  capture,  your  committee  think  is  entitled  to  much  con- 
sideration. 

It  would  be  of  a  dangerous  consequence  if  Congress  were  to  attempt 
to  disturb  that  distribution,  so  long  ago  made — made,  probably,  under 
the  sanction  of  the  government  for  the  time  being.  And  even  if  \t 
were  of  leas  mjarious  or  less  doubtful  policy y  it  would  not  ^^TobaYA.^  \ife 
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deemed  competent  for  Congress  thus  to  interfere.     Fortunately,  per- 
haps, for  the  memorialist,  even  on  this  point  there  are  **  precedents  on 
file."     The  case  presented  to  C!ongress  in  1814,  and  which  resulted 
in  "An  act  for  the  relief  of  David  Porter,  and  his  officers  and  crews," 
was  in  some  respects  analogous  to  this. — (See  vol.  4,  Laws  U.  S.,  p. 
683.)     Decrees  of  condemnation  had  been  rendered  in  like  manner; 
but,  by  the  law  referred  to  that  portion  only  of  the  proceeds  of  the  cap- 
tures made,  which  had  adeemed  to  the  United  States^  was  directed  to  be 
relinquished  and  paid  over  to  the  captors.     So  in  the  case  of  the  cap- 
tures made  near  the  island  of  Barrataria,  in  September,  1814,  by 
Colonel  George  F.  Ross  and  Captain  Daniel  Patterson;  *'«o  m'och  of 
the  net  proceeds  of  the  forfeiture  and  penalties,  not  exceeding  $50,000, 
as  accrued  to  the  United  Stages,  by  the  decree  of  condemnation  ren- 
dered/or a  violation  of  the  laws  of  the  United  States^"  was  directed  to 
be  paid  over  to  the  captors — (see  vol.  6,  Laws  U.  S.,  pp.  118,  171) — 
leaving,  in  both  cases,  such  distribution  as  may  have  been  made  to 
individuals y  under  color  of  the  revenue  laws,  undisturbed;  thus  fur- 
nishing precedents  strongly  enforcing  the  general  principle,  and  at 
the  same  time  illustrating  the  exception.     Assuming,  then,  that  the 
principal  facts  in  this  case  are  sufficiently  established,  and  that,  with 
the  limitations  herein  above  explained,  it  accords  with  past  usages  of 
the  government  in  similar  cases  to  grant  the  relief  prayed  for,  it  re- 
mains next  to  consider  how  far  justice  to  the  memorialist  requires  it. 
To  arrive  at  a  proper  conclusion  on  this  point,  it  is  very  necessary  to 
have  regard  to  the  condition  of  the  country  at  the  time  and  place 
where  the  transactions  alluded  to  occurred.     It  is  not  the  desire  of 
your  committee,  nor  would  it  be  appropriate,  to  crowd  into  this  report 
any  unnecessary  matter  of  historical  detail ;  but  it  may  not  be  impro- 
per to  call  to  the  recollection  of  the  Senate,  that  at  the  period  alluded 
to  Castine  was  in  the  possession  of  the  enemy ;  his  vessels  of  war  were 
hovering  over  the  coasts,  and  in  great  force  commanding  the  bay. 
What  his  ulterior  intentions  may  have  been,  is  left,  perhaps,  in  some 
sort,  to  conjecture;  but,  cut  off  as  he  was,  from  direct  intercourse 
with  the  interior,  it  was  of  the  utmost  importance  to  intercept  also 
his  supplies,  and  to  diminish  his  resources,  in  their  progress  up  the 
bay.     Fully  and  completely  to  accomplish  that  end,  a  superior  naval 
force  was  undoubtedly  requisite.     But  su^h  a  naval  force  the  govern- 
ment had  not  then,  at  that  point,  in  its  control.     In  such  circum- 
stances, what  resource  remained  but  that  which  was  to  be  sought  for 
in  the  adventurous  enterprise,  the  active  vigilance,  the  hardy  courage, 
and  the  ardent  and  devoted  patriotism,  of  its  unsupported  individual 
citizens?     There  was  no  other.     And  happily  for  the  country,  and  for 
the  honor  of  its  people,  that  resource,  in  stich  an  exigency ,  did  not 
fail  I     Many  there  doubtless  were,  who,  on  that  memorable  occasion, 
were  distinguished  by  their  devotion  to  their  country,  and  by  their 
brave  and  gallant  bearing ;  but  among  them,  none  seemed  more  con- 
spicuous than  Noah  Miller.     Alfred  Johnson  whose  affidavit  is  ap- 
pended to  this  report,  testifies  of  him,  that  ''Major  Miller  was  a  very 
active  officer  of  the  militia,  and  signalized  himRclf  as  an  efficient 
partisan,  and  a  vigilant  observer  of  the  movements  of  the  enemy  in 
our  vicinitjr;  and  it  is  my  opinion,  tbat  uo  one  person  in  this  quarter 
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Wafi  oftener  mentioned  as  a  brave  and  useful  friend  of  his  country 
daring  that  war.  About  one  year,  according  to  my  best  recollection, 
he  was  in  the  actual  service  of  the  United  States  as  a  captain  of  volun- 
teers; and,  after  the  expiration  of  this  service,  it  was  understood — 
and  I  have  no  reason  to  doubt  it — that  he  was  in  the  revenue  depart- 
ment of  the  government — in  what  capacity,  or  whether  officially  or  as 
a  volunteer,  I  cannot  say — and  assisted  to  prevent  an  illicit  intercourse 
with  the  enemy.  He  received  a  wound  in  a  personal  rencounter, 
growing  out  of  his  said  employment.  During  the  war  he  made  a 
capture  of  a  valuable  vessel  and  cargo,  attempting  to  introduce  goods 
of  the  enemy  into  this  country ;  and,  in  doing  this,  it  was  at  the  time 
the  general  opinion  that  the  said  capture  was  made  by  him  as  a  pri- 
vate citizen,  at  his  own  risk,  responsibility,  and  expense.'' 

William  P.  Preble,  esq.,  who,  as  district  attorney  of  the  United 
States,  conducted  the  prosecution  which  resulted  in  the  condemna- 
tion of  the  captured  vessel,  and  whose  deposition  is  also  hereto 
appended,  thus  testifies  of  the  memorialist:  ^'I  well  remember 
said  Miller  was  in  those  days  distinguished  for  his  zeal  and  activity 
{pfier  I  knew  him)  in  carrying  on  a  partisan  warfare  against  the 
enemy  and  the  contraband  trade  carried  on  with  them  in  that 
quarter,  while  the  British  forces  were  in  possession  of  Castine." 
And  in  respect  to  the  capture  he  made,  he  says :  ^4  further  depose  and 
say,  that  it  was  well  understood  and  notorious  that  said  Mary  and 
car^o  were  in  fact  captured  and  seized  by  Major  Noah  Miller,  who, 
having  discovered  the  vessel  from  the  shore,  put  off  in  a  boat  with  a 
small  crew,  and  took  possession  of  her,  and  brought  her  into  Camden ; 
and  that  the  capture  was  wholly  due  to  the  activity  and  enterprise  of 
said  Miller  and  his  assistants.  I  further  depose,  that  I  well  remem- 
ber it  was  understood  at  that  time  that  said  Miller  met  with  a  good 
deal  of  difficulty  in  securing  the  property  after  its  capture,  and  that 
it  was  wholly  owing  to  his  active  exertions,  aided  by  his  boatmen, 
that  the  property  was  removed  to  a  place  of  safety  ;  and  that,  if  it 
had  not  been  so  removed,  it  would  have  been  rescued  by  the  enemy's 
arnied  forces  then  in  the  vicinity.  I  have  since  understood^  and  now 
fally  believe,  that  said  Miller,  in  making  said  capture,  and  securing 
said  property,  acted  solely  from  his  own  promptings  y  and  in  no  respect 
under  the  authority  and  instructions  of  Mr.  Hook,  the  collector." 

Mr.  Preble,  in  a  subsequent  communication,  again  says:  ^^The 
act  of  the  capture  was  an  act  of  Miller's  own  devising  and  enterprise, 
unprompted  by  any  one,  and  unaided  by  any  one  except  his  boat's 
crew.  Miller  continued  afterwards  in  the  United  States  service  as 
inspector,  and  until  our  troubles  of  that  period  ceased,  and  was  very 
active,  vigilant,  and  enterprising,  and  no  man  did  better  service  than 
he.  He  was  the  terror  of  smugglers  and  traders  with  the  enemy. 
More  than  once  he  barely  escaped  with  his  life ;  so  that  it  became 
necessary  to  caution  him  to  be  less  venturesome  and  daring." 

These  extracts  are  made  for  the  purpose  of  vindicating  the  charac- 
ter of  the  memorialist,  and  the  nature  of  the  important  services  he 
rendered. 

A  more  minute  examination  of  the  proofs  will  sufficiently  demon- 
strate, that  in  respect  to  the  particular  transaction  upon  '^\ac^\i^ 
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application  is  founded,  the  conception  of  the  plan,  and  the  enterprise 
itself,  wei^e  all  his  ovm  ;  the  risk  and  the  danger  of  its  execution  weie 
emphatically  his ;  and  he  alone  was  originally  responsible  for  the 
entire  expense.  With  what  skill,  and  perseverance,  and  gallantry^ 
the  enterprise  was  accomplished,  also  appears.  If,  by  such  exploits, 
the  public  enemy  were  more  straitened  in  their  quarters — if  they  were 
harrassed  by  repeated  alarms — if  their  supplies  were  cut  off,  or  their 
resources  diminished — these  and  all  other  military  advantages  re- 
sulting from  them  belonged  to  the  country,  and  the  country  has  re- 
ceived them.  But  it  is  not  perceived  on  what  principle  of  natural 
i'ustice  this  memorialist  should  be  deprived  of  the  pecuniary  fruits  of 
lis  own,  his  individual  and  voluntary  enterprise — an  enterprise  con- 
ceived in  boldness,  and  executed  with  consummate  address,  and  at 
great  peril  of  life.  *' The  laborer,"  itissaid,  ^'isworthy  of  hishire." 
And  this  government,  whose  strength  consists  in  the  affections  of  the 
people,  and  in  the  confidence  which  they  have  in  its  liberal  justice, 
should  be  the  last  to  render  itself  justly  obnoxious  to  the  imputation 
of  reaping  where  it  has  not  sown,  and  gathering  where  it  has  in  no 
wise  strewed." 

It  18  not  only  just,  then,  your  committee  venture  respectfully  to 
say,  that  whatsoever  has  accrued  to  the  national  treasury  solely  by 
reason  of  the  individual  efforts,  skill,  and  gallant  conduct  of  the 
memorialist,  should  be  returned  to  him,  but  wise,  also,  and  in  ao- 
cordance  with  the  dictates  of  the  soundest  policy.  Incentives  to  patri- 
otism and  to  virtue  cannot  be  too  much  multiplied  ;  nor  is  anything 
unimportant  which  may  in  future  affect  the  character  or  moral  senti- 
ment of  the  nation.  What  lustre  has  been  reflected  upon  the  national 
character  by  those  individual  acts  of  intrepidity,  so  bold  in  design, 
so  skillful  and  so  perilous  in  their  execution,  which,  when  the  pres- 
sure of  war  was  upon  us,  have  sometimes  illustrated  the  career  of 
those  in  private  life,  as  well  as  adorned  the  characters  of  those  in  the 
public  employ  I  It  is  fit  that  they  should  be  brought  out  in  bold 
relief,  and  inscribed  on  the  public  archives  I  And  who  that  values 
inflexible  patriotism  and  incorruptible  integrity,  looking  forward  to 
the  future,  would  desire  to  see  that  page  torn  from  our  history,  which 
records  that  honors  were  awarded,  and  pecuniary  rewards  were  given, 
to  such  men  as  Paulding,  Williams,  and  Van  Wert?  In  short,  it 
seems  to  result  that  justice,  the  past  practices  of  the  government,  and 
a  wise  and  sound  policy,  all  tend  to  sustain  the  principle  upon  which 
the  application  of  the  memorialist  is  based.  But  there  are  yet  diffi- 
culties which  embarass  greatly  the  further  progress  of  the  committee 
towards  a  just  and  satisfactory  conclusion. 

No  doubt,  it  is  believed,  can  exist,  but  that  the  enterprise  which 
resulted  in  the  capture  of  the  Mary,  and  of  the  clothing  and  supplies 
for  the  British  troops  at  Castine,  and  the  other  articles  of  British 
merchandise  on  board,  originated  eacdusivdy  i9\i\i  the  memorialiBt. 
No  doubt  is  entertained  but  that  he  alone  hired  the  small  boat  which 
was  employed  in  the  capture  ;  and  that  he  alone,  and  on  his  oum  ao" 
count  hired,  on  siipvlated  wages,  the  men  employed  in  the  operation. 
It  was  he  who  became  insurer  against  the  risk^  and  he  alone  who  be- 
came personally  responsible  for  the  payment  of  the  men,  and  the  hire 
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of  the  boat ;  and  tJicU  responsibility,  it  is  presumed,  he  faithfully  dis- 
charged. It  is  very  plainly  inferable,  also,  from  the  exhibits,  that  in 
addition  to  their  stipulated  wages,  the  men  so  employed  by  the 
memorialist,  and  a  Major  Ulmer,  (of  whom  respect^l  mention  is 
made  in  the  exhibits,  and  who  was  taken  on  board  of  the  prize  aflter 
her  capture,  in  order  that  she  might  be  more  safely  and  more  certainly 
conducted  into  Camden,)  received  out  of  the  proceeds  of  the  capture 
a  thousand  dollars  or  more,  each,  as^AeiV  proportion,  respectively^  of 
the  proceeds  which  were  distributed.  But  it  is  urged,  in  behalf  of 
those  men,  if  it  should  be  the  opinion  of  Congress  that  the  memorial- 
ist receive  any  part  of  that  moiety  which  was  paid  into  the  national 
treasury,  that  then  they  ought,  respectively,  to  receive  some  suitable 
proportion  of  it  also.  When  expeditions  of  this  sort  have  heretofore, 
in  time  of  war,  been  undertaken  and  fitted  out  solely  by  individual 
and  private  means,  and  such  expeditions  have  resulted  in  making 
prize  of  the  vessels  of  the  enemy,  it  is  believed  to  have  been  the  policy 
of  the  law  to  leave  the  distribution  of  the  proceeds  of  the  prize  to  be 
determined  by  such  contract  or  agreement  as  may  have  been  made  by 
the  undertaker  with  the  men  he  employs.  But  if  no  contract  exist 
between  them  in  this  regard,  then  it  is  supposed  to  have  been  the  policy 
of  the  law  to  require  that  those  proceeds  should  be  distributed  accord- 
ing to  the  rule  of  proportion  adopted  in  the  naval  service  of  the  Uni- 
ted States.  In  this  case  your  committee  are  not  satisfied  that  any 
claim  is  justly  and  fairly  made  out,  except  that  of  the  memorialist ; 
and  yet,  in  the  view  of  the  supposed  rule  of  policy  alluded  to,  they 
are  not  prepared  to  say  that  none  can  exist.  And  they  do  not  desire, 
by  anticipation,  and  by  a  proposed  disposition  of  the  whole  fund,  to 
preclude  it. 

The  present  application  seems  to  have  been  before  Congress  for  many 
years .  And  in  the  one  or  the  other  House,  several  reports,  all  of  them  in 
favor  of  the  claim,  are  said  to  have  been  madeupon  it.  But  so  far  as  your 
committee  are  advised,  no  final  action  has,  in  either  House,  been  had 
upon  it.  In  February,  1838,  the  subject  was  very  elaborately  dis- 
cussed, in  a  report  made  by  the  Committee  on  Commerce  of  the  Senate, 
and  the  justice  of  the  claim  very  strongly  urged.  During  the  last 
session  of  the  Senate  the  memorial  was  again  referred  to  the  same 
committee,  and  that  committee  adopted,  in  extensoj  the  report  alluded 
to  of  1838,  and  introduced  a  bill  in  accordance  with  it ;  but  that  bill 
was  not  finally  acted  upon. 

And  now  a  rumor  exists  (of  the  truth  of  which,  however,  your  com- 
mittee have  no  knowledge)  that  the  memorialist  is  dead.  But  if  the 
hct  be  so,  it  can  hardly  be  considered  as  requiring  any  other  change 
in  the  action  of  the  Senate  upon  it,  except  that  of  so  shaping  its  legis- 
lation as  that  the  legal  representatives  of  the  memorialist  may  be 
enabled  to  receive  whatsoever  sum  shall  be  appropriated.  The  justice 
of  the  claim  will  be  the  same,  the  policy  of  allowing  it  the  same,  and 
the  moral  and  political  right  of  the  government  to  retain  the  money  it 
lias  so  received  can  be  in  no  wise  strengthened  by  that  event. 

The  bill  reported  to  the  Senate  in  1838,  and  recommended  to  its 
favor  by  its  committee,  purported  to  award  to  the  memorialist  ten 
thousand  dollars^  that  sum  heiag  less  than  one-third  of  that  paT\»  oi 
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the  net  proceeds  of  the  capture  which  went  into  the  national  treasury. 
The  Committee  on  Commerce,  to  which  the  memorial  was  referred 
during  the  last  session  of  the  Senate,  recommended  the  appropriation 
of  the  same  sum. 

And  although  it  may  not  comport  fully  with  the  grounds  assumed 
by  your  committee,  and  the  reasoning  which  they  have  endeavored,  in 
this  report,  to  enforce,  to  limit  the  proposed  appropriation  to  so  small 
a  part  of  the  money  which  has  been  paid  over  to  the  government  in 
consequence  of  the  capture,  yet,  in  view  of  the  difficulties  hereinbefore 
adverted  to,  and  not  uninfluenced  in  this  regard  by  the  concurring 
opinions  heretofore  expressed  by  the  committees  to  which  the  subject 
had  been  at  different;  times  referred,  they  have  deemed  it  expedient 
again  to  recommend  the  appropriation  of  the  same  sum. 

In  conformity  with  this  determination,  they  accordingly  herewith 
present  a  bill,  and  respectfully  recommend  it  to  the  favorable  conside- 
ration of  the  Senate. 

Noah  Miller  is  now  deceased,  and  the  bill  reported  is  for  the  relief 
of  his  legal  representatives,  and  others  interested  therein,  to  be  paid 
in  such  proportion  to  each  as  the  Secretary  of  the  Treasury  shall  de- 
termine. 


No.  1. 


I,  David  Alden,  of  Northport,  in  the  State  of  Maine,  do  testify  and 
say  :  That,  some  time  in  the  month  of  November,  in  the  year  1814, 1 
was  on  the  shore  of  Penobscot  bay,  in  said  town  of  Northport,  about 
twelve  miles  from  Castine.  I  saw  a  boat  board  a  sloop  in  the  bay. 
Directly  after  they  stood  in  for  the  land  where  I  then  was,  and  when 
they  had  got  near  the  shore,  the  boat  came  on  shore,  and  I  found  the 
commander  of  the  boat  to  be  Major  Noah  Miller,  of  Northport,  and  he 
had  two  Englishmen  with  him.  One  of  them  said  he  was  the  super- 
cargo of  the  sloop ;  and  he  called  me  one  side,  and  offered  me  one 
thousand  dollars  if  I  would  persuade  Major  Miller  to  ransom  the  sloop ; 
but  I  advised  Major  Miller  not  to  ransom  the  sloop.  The  sloop  went 
down  the  bay  off  against  Lincolnville,  and  there  stopped.  Major 
Miller,  myself,  and  the  supercargo  of  the  sloop  went  down  to  Lincoln- 
ville by  land,  and  the  sloop  was  waiting  there.  While  we  were  there 
we  fell  in  with  two  gentlemen.  Major  Philip  Ulmer  and  John  Wilson, 
I  heard  the  supercargo,  who  said  his  name  was  Mc Waters,  offer  Ulmer 
and  Wilson  each  one  thousand  dollars  if  they  would  advise  Major  Miller 
to  give  up  the  sloop.  Soon  after  this.  Major  Miller  and  the  supercargo 
went  on  board  the  sloop,  and  proceeded  for  Camden.  I  understood  said 
sloop  was  the  English  sloop  Mary. 

DAVID  ALDEN. 
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State  op  Maine,  ) 
Wcddo.  S 

Personally  appeared  the  above  named  David  Alden,  and  made  oath 
that  the  foregoing  deposition,  by  him  subscribed,  is  true.    Before  me, 

JOSEPH  MILLER, 

JvrStice  of  the  Peace. 
November  23,  1837. 


State  of  Maine,  \ 
Waldo.  S 

I,  Nathaniel  M.  Lowney,  clerk  of  the  judicial  courts  for  the  county 
of  Waldo,  certify  that  Joseph  Miller  is  a  magistrate  in  and  for  said 
county,  and  that  the  foregoing  signature,  purporting  to  be  his,  is 
genuine.  I  further  certify,  that  the  within  named  David  Alden  is 
well  known  to  me  ;  that  he  is  a  man  of  truth,  and  that  his  declara- 
tions on  oath  are  entitled  to  credit. 

In  testimony  whereof,  I  have  hereunto  affixed  the  seal  of  the  supreme 
P  -,  judicial  court  of  said  State,  and  subscribed  my  name,  this  24th 
L^'  ^-J  dav  of  November,  A.  D.  1837. 

N.  M.  LOWNEY, 
Clerk  of  the  courts  for  said  county. 


No.  2. 


I,  Charles  Thomas,  of  Lincolnville,  State  of  Maine,  testify  and  say : 
That  some  time  in  the  month  of  October,  in  the  year  1814,  Major  Noah 
Miller^  of  Northport,  came  to  me,  and  wished  to  hire  a  boat  which  I 
owned,  for  the  purpose  of  cruising  in  Penobscot  bay,  in  order  to  inter- 
cept and  capture  such  English  vessels  as  might  be  bound  to  Castine 
with  supplies  for  the  British  troops,  who  were  then  in  possession  of 
Castine.  I  declined  hiring  my  boat  to  him  unless  I  could  go  with  ther 
boat.  Major  Miller  said  he  wanted  to  hire  men  to  go  with  him,  and 
he  would  hire  me.     Major  Miller  said  he  would  give  me  two  dollare^ 

rr  day  for  my  services,  and  one  dollar  per  day  for  the  use  of  the  boat« 
agreed  to  go  with  him  for  that  sum.     I  accordingly  took  my  boat 
and  went  a  cruising  with  Major  Miller  a  number  of  days  in  Belfast 
and  Penobscot  bays.     Not  falling  in  with  any  English  vessels,  after 
cruising  a  number  of  days,  I  returned  home  to  Lincolnville,  and  left 
my  boat  in  the  charge  of  Major  Miller,  who  was  the  captain  of  our 
crew.     In  a  few  days  after  1  returned  home.  Major  Miller  took  my 
boat  and  went  out  in  the  bay  off  against  Northport,  and  captured  an 
English  sloop,  bound  to  Castine,  with  supplies  for  the  troops,  &c. 
After  Major  Miller  captured  the  sloop,  he  returned  my  boat  to  me, 
and  paid  me  for  the  use  of  it,  and  also  for  my  services.    I  alw«L>f% 
thought  that  Major  Miller  acted  aa  a  private  citizen  m  all  \i\B  Wvrv 
jff.  Bep.  4S 4 
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teering  expeditions  against  the  British  during  the  war,  and  that  h» 
acted  in  that  capacity  when  he  captured  the  English  sloop  Mary.  II 
never  heard  a  word  said  about  Major  Miller  being  a  revenue  officer  at^ 

that  time. 

CHARLES  THOMAS. 


State  op  Maine, 
Waldo  county 

Personally  appeared  before  me  the  above  named  Charles  Thomas^, 
and  made  oath  that  the  foregoing  deposition,  by  him  subscribed,  i» 
true.  I  further  certify,  that  I  am  personally  acquainted  with  the 
said  Charles  Thomas,  and  that  his  declarations,  under  oath,  are  en- 
titled to  credit. 

JOSEPH  MILLER, 

Jtiedce  of  the  Peate, 
DSCEMBEB  9,  1837. 


State  op  Maine,  ) 
Waldo  county.    ) 

I,  Nathaniel  M.  Lowney,  clerk  of  the  judicial  courts  for  said  county, 
certify  that  Joseph  Miller  is  a  magistrate  for  said  county,  and  that 
the  foregoing  signature,  purporting  to  be  his,  is  genuine. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
It  s  1  *^®^®^  *^^  ^®*^  of  the  supreme  judicial  court  of  said  State,  this 
I  '    'J  15th  day  of  December,  in  the  year  of  our  Lord  1837. 

N.  M.  LOWNEY. 
Clerk  of  the  courts  for  said  county. 


No.  3. 


I,  Alfred  Johnson,  of  Belfast,  Maine,  of  lawful  age,  testify  and  say: 
That  I  resided  in  Belfast  aforesaid  during  the  late  war  between  the 
United  States  and  Great  Britain,  and  was  well  acquainted  with  Major 
Noah  Miller,  of  Northport,  an  adjoining  town.  Major  Miller  was  a 
very  active  officer  of  the  militia,  and  signalized  himself  as  an  efficient 
partizan  and  a  vigilant  observer  of  the  movements  of  the  enemy  in 
our  vicinity;  and  it  is  my  opinion  that  no  one  person  in  this  quarter 
was  oftener  mentioned  as  a  brave  and  useful  friend  of  his  country  du- 
ring that  war.  About  one  year,  according  to  my  best  recollection^  he 
was  in  the  actual  service  of  the  United  States  as  a  captain  of  volun- 
teers ;  and  after  the  expiration  of  this  service,  it  was  understood — 
and  I  have  no  reason  to  doubt  it — that  he  was  in  the  revenue  depart- 
ment of  the  government — in  what  capacity,  or  whether  officially  or 
as  a  volunteer,  I  cannot  say — and  assisted  to  prevent  an  illicit  inter- 
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course  with  the  enemy.  He  received  a  wound  in  a  personal  rencoun- 
ter growing  out  of  his  said  employment.  During  the  war,  he  made 
ti  capture  of  a  valuahle  vessel  and  cargo,  attempting  to  introduce 
goods  of  the  enemy  into  this  country.  And  in  doing  this,  it  was  at 
the  time  the  general  opinion  that  the  said  capture  was  made  by  him 
as  a  private  citizen,  at  his  own  risk,  responsibility,  and  expense. 

ALFRED  JOHNSON. 


State  of  Maine, 


Waldo,    '^^' 


'•I 


Personally  appeared  the  above  named  Alfred  Johnson,  and  made 
oath  to  the  foregoing  deposition,  as  truth.     Before  me. 

JOSEPH  MILLER, 

Jtistice  of  the  Peace. 
November  24,  1837. 


8tate  op  Maine, 
Waldo  county.    )     * 

I,  Nathaniel  M.  Lowney,  clerk  of  the  courts  for  said  county,  certify 
that  Joseph  Miller  is  a  magistrate  for  said  county  of  Waldo,  and  that 
the  foregoing  signature,  purporting  to  be  his,  is  genuine.  I  further 
certify,  that  the  within  named  Alfred  Johnson  is  well  known  to  me ; 
that  he  is  judge  of  the  court  of  probate  for  said  county,  and  that  his 
declarations,  on  oath,  are  entitled  to  credit. 

In  testimony  whereof,  I  have  hereunto  affixed  the  seal  of  the  supreme 
Ft  s  1  J^^^^^^^  court  of  said  State,  and  subscribed  my  name,  this  24th 
"-  '    •-'  day  of  November,  in  the  year  of  our  Lord  183T 

N.  M.  LOWNEY, 
Clerk  of  the  courts  for  said  county. 


No.  4. 


I,  William  P.  Preble,  of  Portland,  in  the  State  of  Maine,  depose 
and  say  :  That  in  the  month  of  November,  A.  D.  1814,  Josiah  Hook, 
collector  of  customs  for  the  district  of  Penobscot,  reported  to  me,  at 
that  time  attorney  of  the  United  States  for  Maine  district,  the  sloop 
Mary  and  cargo,  as  being  then  in  his  possession  and  custody,  to  the 
end  that  said  vessel  and  cargo  might  be  proceeded  against,  condemned 
and  confiscated  to  the  United  States.  I  accordingly  drew  a  libel,  and 
filed  the  same  in  the  district  court,  setting  forth  the  facts  as  reported 
to  me  by  said  Hook,  the  collector  ;  and  the  property  was  afterwards, 
in  due  time,  condemned  and  confiscated  to  the  United  States.  The 
place  where  the  Mary  was  captured  and  seized  it  appeared  '^la^  yu 
Mr.  Hook'A  district,  and  within  the  waters  of  the  United  8talea\  axA 
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the  property,  by  the  then  existin*]^  statutes,  was  liable  to  seizure  and 
forfeiture,  without  regard  to  the  fact  of  its  being  enemy's  properly. 
Hence,  as  well  as  I  can  remember,  the  collector  clf^imed  a  right  to 
take  the  property  into  his  possession,  and  to  receive  and  account  with 
the  government  for  the  proceeds. 

I  further  depose  and  say:  That  it  was  well  understood  and  notor- 
ious that  said  Mary  and  cargo  were,  in  fact,  captured  and  seized  by 
Major  Noah  Miller,  who,  having  discovered  tlie  vessel  from  the  shore, 
put  off  in  a  boat,  with  a  small  crew,  and  took  possession  of  her,  and 
Drought  her  into  Camden;  and  that  the  capture  was  wholly  due  to 
the  activity  and  enterprise  of  said  Miller  and  his  assistants. 

I  further  depose:  That  I  well  remember  it  was  understood  at  that 
time  that  said  Miller  met  with  a  good  deal  of  difficulty  in  securing 
the  property  after  its  capture,  and  that  it  was  wholly  owing  to  his 
active  exertions,  aided  by  his  boatmen,  that  the  property  was  re- 
moved to  a  place  of  safety,  and  that,  if  it  had  not  been  so  removed, 
it  would  have  been  rescued  by  the  enemy's  armed  forces  then  in  the 
vicinity.  I  have  since  understood,  and  now  fully  believe,  that  said 
Miller,  in  making  said  capture,  and  securing  said  property,  acted 
Bolely  from  his  own  promptings,  and  in  no  respect  under  the  authority 
and  instructions  of  Mr.  Hook,  the  collector. 

And  I  further  depose:  That  I  well  remember  said  Miller  was  in 
those  days  distino:uished  for  his  zeal  and  activity  (after  I  knew  him) 
in  carrying  on  a  partizan  warfare  against  the  enemy,  and  the  contra- 
band trade  carried  on  with  them  in  that  quarter,  while  the  British 
forces  were  in  possession  of  Castine. 

WILLIAM  P.  PREBLE. 


Cumberland,  as. 

Then  personally  appeared  William  Pitt  Preble,  and  made  oath  that 
the  foregoing  statement,  by  him  subscribed,  is  true,  according  to  the 
best  of  his  knowledge,  recollection,  and  belief.     Before  me, 

JOHN  L.  MEGQUIER, 

Justice  of  the  Peace. 
August  18,  1837. 


No.  5. 


Exlract  from  the  testimony  of  Philip  Ulmerj  taken  in  1814,  to  be  uaed^ 
as  is  understoody  in  court,  in  the  case  of  the  Mary. 

Answer  to  the  3d  interrogatory :  The  sloop  Mary  was  taken,  in 
Penobscot  bay,  as  I  was  informed,  by  Captain  Miller,  being  English 
property.  About  two  hours  after  her  capture  the  sloop  was  brought 
into  Camden.  Sailed  under  British  colors.  No  resistance  ms^e. 
Seized  by  the  revenue  oflBcers. 

Answer  to  the  6th  interrogatory ;  The  alooi^  \a  about  sixty  tons. 
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There  were  six  men  on  board,  officer  included,  and  a  lady,  the  cap- 
tain's wife.  They  all  appeared  to  be  English  or  Irish.  The  captain 
said  he  had  lived  in  Halifax  about  ten  years.  I  do  not  know  when  or 
where  they  came  on  board. 

Answer  to  the  32d  interrogatory :  I  have  stated  all  I  know,  except 
the  conversation  I  had  with  Mr.  Mc Waters,  relative  to  a  ransom,  and 
the  captain.  After  Mc  Waters  had  offered  Captain  Miller  £10,000  to 
ransom  the  vessel,  and  me  £1,000  if  I  would  not  interfere  to  prevent 
the  ransom,  the  captain  then  told  me  the  property  was  all  British  ; 
that  they  were  but  four  days  from  Halifax,  and  that  they  were  towed 
all  the  passage  by  the  sloop-of-war  Pelter. 


No.   6. 


Washington,  June  24,  1842. 

Gentlemen  :  Having  been  requested,  in  behalf  of  Major  Noah  Miller, 
to  communicate  to  your  committee  certain  facts  in  relation  to  a  capture 
made  by  him  at  a  late  period  of  the  last  war  with  Great  Britain, 
which  is  the  foundation  of  a  claim  on  his  part  now  under  your  con- 
sideration, I  have  the  honor  to  state  that  I  was  the  person  who  then 
held  the  oflBce  of  district  attorney  for  Maine.  Immediately  after 
Miller  had  made  the  capture,  he  found  himself  troubled  by  the  pre- 
tensions of  certain  persons  then  in  the  military  service,  who  seemed 
10  have  claims  to  a  share  of  the  prize,  from  the  fact  that  the  troops 
on  shore  were  in  sight.  Major  Miller  was  ignorant  how  to  proceed 
with  the  property,  or  what  to  do  with  it.  It  was  in  imminent  danger 
of  recapture,  if  not  removed,  and  he  had  no  means  of  removing  it, 
besides  the  risk  of  incurring  a  forfeiture.  Under  these  circumstances, 
he  applied  for  aid  to  the  collector  of  the  district.  The  collector  ac- 
cordingly took  charge  of  the  property,  and  had  it  removed,  secured, 
&nd  condemned.  After  condemnation,  the  proceeds  were  paid  over  to 
the  collector,  to  be  by  him  disposed  of  and  accounted  for  according  to 
law.  I  had  understood  that  Miller  was  an  officer  of  the  customs  at 
the  time  of  the  capture,  and  the  date  of  his  commission  as  inspector 
indicated  the  fact  to  be  so.  I  learned  afterwards  that  the  commission 
was  purposely  ante-dated ;  and  the  fact  was  undoubtedly  so.  The 
act  of  the  capture  was  an  act  of  Miller's  own  devising  and  enterprise, 
unprompted  by  any  one,  and  unaided  by  any  one  except  his  boat's 
crew.  Miller  continued  afterwards  in  the  United  States  service  as 
inspector,  and  until  our  troubles  of  that  period  ceased,  and  was  very 
active,  vigilant,  and  enterprising  ;  and  no  man  did  better  service 
than  he.  He  was  the  terror  of  smugglers  and  traders  with  the 
enemy.  More  than  once  he  barely  escaped  with  his  life,  so  that  it 
became  necessary  to  caution  him  to  be  less  venturesome  and  daring. 

With  great  respect,  gentlemen,  your  obedient  servant, 

WILLIAM  P.  PREBLE. 

The  Committee  to  whom  is  committed 

t?iepeliiion  of  Noah  Miller. 
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No.  r. 

I,  Samuel  A.  Whitney,  of  Lincolnville,  in  the  county  of  Waldo 
and  State  of  Maine,  on  oath,  do  say:  That  in  the  fall  of  1814,  while 
the  British  forces  were  at  Castine,  Major  Noah  Miller  came  on  shore 
from  a  sloop  then  lying  off  this  place,  and  informed  me  and  others 
that  he  and  others  had  taken  possession  of  the  aforenamed  vessel ; 
that  she  was  an  English  vessel,  hound  from  St.  John's  to  Castine, 
laden  with  English  goods ;  that  they  took  her  in  Penohscot  bay  within 
a  few  miles  of  Castine,  and  wanted  to  get  Major  Philip  Ulmer  to  go 
with  him  on  board,  to  take  charge  of  her,  to  take  her  into  someplace 
of  safety,  (Major  Ulmer  being  a  custom-house  officer,  seaman,  and 
pilot;)  that  the  said  Ulmer  did  ;.  » on  board  with  said  Miller,  and  took 
said  vessel  into  the  harbor  of  Camden,  and  immediately  landed  the 
goods,  and  caused  them  to  be  transported  overland  to  the  town 
of  Warren,  for  safety;  that  the  next  day  an  English  frigate  went 
from  Castine,  anchored  off  Camden,  and  sent  in  a  demand  for  the 
goods ;  and  Camden  had  to  give  up  hostages,  to  prevent  damage  being 
done  to  the  town,  which  were  carried  off. 

I  further  say,  that  Christina,  wife  of  Paul  H.  Stevens,  esq.,  Susan, 
wife  of  Samuel  Buckmer,  and  Gr^ce,  wife  of  Job  White,  are  the 
daughters  and  heirs-at-law  of  the  aforesaid  Philip  Ulmer,  deceased. 

SAMUEL  A.  WHITNEY. 

Waldo,  sa.  ^ 

Then  personally  appeared  the  above  named  Samued  A.  Whitney, 
and  made  oath  to  the  truth  of  the  above  deposition,  by  him  subscribed. 
Before  me. 

JACOB  S.  ADAMS,  J.  P. 

Dbcbmber  3,  1838. 


No.  8. 


Thomaston,  Maine,  December  3,  1841. 

My  Dear  Sik  :  In  behalf  of  a  v«ry  worthy  but  unfortunate  man ,  allow 
me  to  call  your  attention  to  the  claim  of  Noah  Miller,  It  is  desirable  that 
it  should  be  eady  reported,  in  order  that  it  may  stand  a  chance  of  go- 
ing to  the  other  House  in  season  to  obtain  the  action  of  that  body. 
It  has  passed  the  Senate  three  or  four  times,  having  received  the 
unanimous  sanction  of  the  Committee  on  Commerce  from  the  first  ex- 
amination of  the  subject  in  1838.  Let  me  refer  you  to  Governor  Davis' 
report  on  the  subject,  with  accompanying  documents — being  Doc.  No. 
204,  2d  session  25th  Congress.  The  late  chairman,  Mr.  King,  has  ad- 
vocated it.     I  presume  it  will  find  no  opposition. 

You  will  perceive  that  thebill  which  passed  the  two  last  sessions  appro- 
priates 17,500  for  Miller,  and  $2,500  for  others,  instead  of  the  $10,000 
lOr  Miller  alone.  This  was  a  sort  of  compromise,  assented  to  by  Mil- 
ler  and  others,  to  avoid  collision  and  delay ,  though,  in  point  of  fact, 
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Miller  has  the  sole  claim.  I  hope  no  modification  more  nnfavorahle 
to  Major  Miller  will  be  consented  to  on  any  account.  Grovernor  Davis, 
just  before  he  resigned  his  seat,  said  to  me  that  he  felt  deep  interest 
in  this  claim  of  Major  Miller,  and  regretted  that  any  compromise  (re- 
ferred to  above)  had  been  assented  to.  He  said  that  Miller  was  shown 
to  be  a  very  deserving  man,  and  ought  not  to  divide  with  any  one.  He 
yielded  to  it  only  because  Miller  himself  assented  ;  and  that,  he  thought, 
was  hardly  a  suflBcient  reason.     He  spoke  with  some  feeling  about  it. 

I  will  not  trouble  you  further  now  than  to  ask  the  favor  of  your 
making  as  early  a  report  of  a  bill  as  practicable,  if  the  committee  see  no 
objections.  If  there  should  be  anything  that  may  require  explanation 
before  the  Senate  act  upon  it,  I  will  thank  you  to  apprize  me  of  it. 

Wishing  you,  my  dear  sir,  a  pleasant,  useful,  and  harmonums  ses- 
sion, I  remain,  very  respectfully  and  faithfully,  your  obedient  servant, 

JOHN  RUGGLES. 

Hon.  Jabez  W.  Huntington, 
Senator y  United  States, 

P.  S.  The  bill  referred  to  has  twice  or  three  times  received  the  favor- 
dtk  consideration  of  the  House  committee,  but  it  has  never  been  reached 
by  the  House. 


No.  9. 


I,  John  Studley,  of  Lincolnville,  in  the  county  of  Waldo  and  State 
of  Maine,  of  lawful  age,  do  testify  and  say :  That,  in  the  fall  of  1814, 
the  British  sloop  Mary  was  captured  by  Noah  Miller  and  others,  and 
hove  to  in  Penobscot  bay,  near  where  I  lived,  about  seven  miles  from 
Camden. — Miller  came  on  shore,  and  got  Major  Philip  Ulmer  to  go  on 
board  and  take  charge  of  her  and  carry  her  into  Camden,  he  being  a 
revenue  officer ;  which  was  effected  the  same  day,  and  her  cargo  dis- 
charged. 

And  I  further  say,  Christina  Stevens,  Susan  Buckmer,  and  Grace 
White,  are  children  and  lawful  heirs  of  the  said  Philip  Ulmer. 

JOHN  STUDLEY. 

Waldo,  ss  : 

Then  the  above  named  deponent  personally,  appeared  and  made 
oath  to  the  foregoing  deposition,  by  him  subscribed,  to  be  true.  Be- 
fore me, 

DAVID  McKOY,  J.  P. 

November  30,  1818. 


No.  10 


I,  Jacob  S.  Adams,  of  lawful  age,  do  testify  and  say  :  That,  in  the 
fall  of  1814, 1  resided  at  Lincolnville,  in  the  county  ot  VTaVAo  wA 
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State  of  Maine.  I  was  at  the  shore  at  the  time,  and  saw  Major  Philip 
Ulmer,  together  with  Major  Noah  Miller,  go  on  board  the  British 
sloop  Mary,  then  lying  in  the  bay.  The  report  was,  that  they  were 
going  with  him  to  Camden.  I  then  went  immediately  to  Camden  by 
land,  and  met  the  sloop  there.  Major  Philip  Ulmer  was  on  board 
said  sloop,  and  appeared  to  have  the  command  of  her,  and  appeared 
to  take  an  active  part  and  be  principal  in  unlading  her  and  securing 
the  goods. 

And  I  further  say,  that  Christina  Stevens,  Susan  Buckmer,  and 
Grace  White,  are  children  and  lawful  heirs  of  said  Major  Philip 
Ulmer,  deceased. 

JACOB  S.  ADAMS. 

Waldo,  ss. 

Then  the  above  named  deponent  personally  appeared,  and  made 
oath  to  the  foregoing  deposition,  by  him  subscribed,  to  be  true. 

DAVID  McKOY,  J,  P. 
December  1,  1838. 


No.  11. 


LiNcoLNViLTJS,  December  5,  1843. 

Dear  Sir  ;  The  circumstances  concerning  the  claims  of  the  heirs  of 
Major  Philip  Ulmer,  late  of  Lincolnville,  I  will  briefly  relate  :  In  the 
fall  of  1814,  Noah  Miller,  with  three  or  four  others,  boarded  a  British 
sloop,  with  a  valuable  cargo  on  board,  in  Penobscot  bay,  about  five  or 
six  miles  from  the  British  fleet,  then  ly'n<r  at  Castine.  After  securing 
the  crew.  Miller  left  the  prize  in  charge  of  his  men,  and  went  on  shore 
to  procure  the  assistance  of  Major  Ulmer,  then  a  shipmaster  and 
pilot,  who  immediately  went  on  board,  took  charge  of  the  prize,  and, 
at  the  imminent  risk  of  being  retaken  by  the  British,  carried  her  into 
Camden,  where  the  cargo  was  taken  out,  sent  to  Portland,  and  sold, 
government  taking  a  large  proportion,  (which  has  since  been  proved 
does  not  belong  to  it,)  the  rest  being  divided  among  the  crew.  Major 
Ulmer  receiving  an  equal  share  for  his  important  services  ;  and,  sir, 
what  we  petition  for  is,  that  his  heirs  may  receive  a  share  of  that 
which  was  awarded  to  government. 

With  great  esteem,  I  am  yours,  &c., 

PAUL  H.  STEVENS. 

Hon.  George  Evans. 

P.  S  — Should  you,  sir,  use  your  influence  with  the  other  members, 
you  will  secure  our  warmest  gratitude. 

P.  H.  S. 


No.  12. 


I  hereby  certify,  that  I  have  been  personally  acquainted  with  Major 
Noah  Miller,  of  Lincolnville,  in  the  State  of  Maine,  since  June,  1821. 
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At  the  time  of  my  first  acquaintance  he  was  affected  with  paralysis 
of  the  inferior  extremities,  to  such  a  degree  as  to  render  them  entirely 
useless.  -His  general  health  was  very  much  impaired,  and  his  diffi- 
culties gradually  increasing  for  ten  or  twelve  years,  during  a  con- 
siderable part  of  which  time  he  was  perfectly  helpless,  and  his  life 
despaired  of.  He  has  recovered  so  far  as  to  be  able,  by  the  assistance 
of  crutches,  to  support  the  weight  of  his  body  and  move  a  short  dis- 
tance; and  his  general  health  has  within  a  year  or  two  somewhat 
improved.  He  is  still,  however,  unable  to  walk  without  assistance. 
During  his  protracted  illness,  I  have  been  frequently  consulted, 
affording  ample  opportunity  to  learn  his  real  condition.  When  I 
first  saw  him,  he  informed  me  that  he  had  been  in  his  present  con- 
dition for  some  five  or  six  years,  it  having  introduced  itself  instan- 
taneously. He  shows  a  scar  in  his  right  hand,  from  a  wound  which 
has  nearly  deprived  him  of  its  use,  which  (I  have  been  informed  by 
the  surgeon  who  attended  it)  was  received  during  the  last  war,  while 
endeavoring  to  prevent  a  man  from  convoying  supplies  to  the  enemy 
at  Castine. 

J.  P.  ALDEN,  M.  D, 

State  of  Maine,  Waldo,  ss. 

Personally  appeared  the  above  named  J.  P.  Alden,  and  made  oath 
to  the  truth  of  the  foregoing  deposition,  by  him  subscribed.  Before 
me. 

OSEPH  MILLER, 
Justice  of  the  Peace, 
November  24,  1837. 

State  of  Maine,  Waldo,  as, 

I,  Nathaniel  M.  Lowney,  cleik  of  the  courts  for  said  county,  certify 
that  Joseph  Miller  is  a  magistrate  for  said  county,  and  that  the  fore- 
going signature,  purporting:  to  be  his,  is  genuine.  I  further  certify 
that  the  within  named  J.  P.  Alden  is  well  known  to  me ;  that  he  is 
a  man  of  truth,  and  that  his  declarations  on  oath  are  entitled  to  credit. 

In  testimony  whereof  I  have  hereunto  affixed  the  seal  of  the 
P  -|  supreme  judicial  court  of  said  State,  and  subscribed  my  name, 
L^-  ^-J     this  twentv-fourth  day  of  November,  A.  D.  1837. 

N.  M.  LOWNEY, 
Clerk  of  the  courts  of  said  county. 


No.  13. 
UNITED  STATES  OF  AMEKICA. 

District  of  Maine,  ss. 

To  the  Hon.  David  Sewall,  Esq.,  Judge  of  the  District  Court  of  the 

United  States  in  and  for  the  Maine  District. 

Be  it  remembered,  that  William  P.  Preble,  attorney  for  the  United 
States  in  and  for  Maine  district^  in  bia  proper  person,  cornea  \i^ioT^ 
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the  said  judge,  and  as  well  in  behalf  of  said  States  as  of  Josiah  Hook, 
esq.,  collector  of  the  district  of  Penobscot,  and  of  all  others  whom  it 
may  concern,  libels,  propounds,  and  gives  the  said  judge  to  under- 
stand and  be  informed,  that  since  the  declaration  of  war  between  the 
United  States  of  America  and  the  United  Kini;dom  of  Great  Britain 
and  Ireland,  and  during  the  continuance  of  the  same,  (to  wit,  on  the 
first  day  of  November  instant,)  the  said  Hook,  by  virtue  of  his  com- 
mission as  collector  aforesaid,  did,  in  and  with  a  revenue  boat  of  said 
States,  and  with  the  assistance  of  Noah  Miller,  an  inspector  of  the 
customs  for  said  district  of  Penobscot,  acting  under  and  by  the  order 
of  said  Hook,  subdue,  seize,  capture,  and  take  the  vessel  or  sloop 
called  the  Mary,  whereof  Benjamin  Darling  or  Bailing  was  master, 
and  her  cargo  on  board  said  vessel,  and  afterwards,  on  the  same  day, 
did  bring  the  said  vessel  and  cargo  into  the  port  of  Camden^  in  said 
district  of  Maine,  where  she  now  lies,  for  adjudication.  And  the  said 
attorney  further  propounds  and  says,  that,  at  the  time  of  said  capture 
and  seizure,  the  said  vessel,  her  tackle,  apparel,  and  furniture,  and 
her  cargo,  did  belong  to  the  King  of  said  United  Kingdom,  or  to 
some  subject  or  subjects  thereof,  and  as  such,  or  otherwise,  liable  to 
capture  in  manner  aforesaid,  and  to  be  condemned  or  confiscated  to 
said  States  ;  all  which  is  public  and  notorious,  of  which  due  proof 
being  made,  the  said  vessel,  her  tackle,  apparel,  and  furniture,  and 
her  cargo,  ought  to  be  decreed  and  adjudged  forfeit  to  the  use  of  said 
States. 

Wherefore,  the  said  attorney  prays  the  advisement  of  this  court 
here  in  the  premises,  and  that  due  process  and  monition  may  be  had 
in  this  behalf,  according  to  the  course  of  admiralty  proceedings  in 
such  cases;  and  that  the  said  vessel,  her  tackle,  apparel  and furnitare, 
and  her  cargo  aforesaid,  may,  by  the  definitive  sentence  of  this  court, 
be  adjudged  and  decreed  forfeit  and  confiscated  to  said  States,  and 
the  proceeds  thereof  be  disposed  of  according  to  law. 

Dated  this  17th  day  of  November,  A.  D.,  1814. 

Filed  this  17th  November,  1814. 

W.  P.  PREBLE, 
U.  8.  Attorney,  Maine  District y  and  proctor  to  J.  Hook. 

United  States,  Maine  District,  sa. 

District  Court,  Clerk's  Office, 

August  17,  1837. 

In  testimony  that  the  foregoing  is  truly  copied  from  the  original  on 
r  1  file  in  this  office,  I  have  hereto  set  my  hand,  and  affixed  the 
^  '    'J    seal  of  the  district  court,  the  day  and  year  above  written. 

JOHN  MUSSEY, 
Clerk  United  Stages  Courts. 
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No.  14. 
District  of  Maine,  ss. 

The  President  of  the  United  Slates  of  America  to  the  Marshal  of  our 

District  of  Maine,  or  his  deputy,  greeting : 

Whereas,  by  the  sentence  of  our  judge  of  our  district  court,  begun 
and  holden  at  Portland,  within  and  for  our  district  of  Maine,  on  the 
first  Tuesday  of  December,  1814,  a  decree  of  condemnation  was 
obtained  by  the  United  States  against  the  sloop  Mary  and  cargo,  ex- 
cept three  trunks  of  goods  and  articles,  marked   /x\   No.  378,  No. 

379,  and  No.  380,  captured  and  seized  by  the  collector  of  Penobscot, 
as  to  us  appears  of  record,  whereof  execution  remains  to  be  done  : 

We  command  you,  therefore,  that  you  cause  the  said  sloop  Mary  and 
cargo,  except  as  aforesaid,  to  be  sold  at  public  auction  to  the  highest 
bidder,  at  Portland,  within  our  said  district,  after  first  giving  public 
notice  of  the  time  and  place  of  such  sale,  as  our  law  directs.  And 
the  moneys  arising  from  said  sale,  after  deducting  twdlve  hundred  and 
sixty-four  dollars  fifty-eight  cents,  the  costs  of  prosecution,  and  one 
dollar  for  this  precept,  together  with  your  own  proper  fees  and  charges, 
you  will  dispose  of  as  follows,  viz :  one  moiety  to  be  paid  into  the 
treasury  of  the  United  States,  and  the  other  moiety  to  the  collector  of 
the  district  of  Penobscot,  for  the  uses  prescribed  by  our  law  in  such 
cases  made  and  provided ;  and  make  return  of  this  writ,  with  your 
doings  herein,  into  our  said  court,  to  be  holden  at  Wiscasset  the  last 
Tifesday  of  February  next. 

Witness  David  Sewell,  esq.,  at  Portland,  the  fifteenth  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fourteen. 

[l.  s.]  H.  SEWALL,  Clerk. 

N.  B.     The  return  of  the  doings  on  this  writ  is  annexed  by  seals. 
Attest :  HY.  THORNTON,  Marshal. 

Mains,  ss. 

Pursuant  to  the  annexed  warrant  of  sale,  I  advertised  the  time  and 
place  of  sale  of  the  sloop  Mary  and  cargo^  according  to  law,  in  the 
Portland,  Boston,  and  New  York  newspapers,  and  on  the  day  of  sale 
advertised,  viz :  January  5,  sold  at  public  auction  to  the  highest  bid- 
ders that  part  of  the  cargo  advertised  for  sale  in  Portland  (the  other 
part  and  the  said  sloop  Mary  being  sold  by  deputy  Tebbets,  as  per 
his  account  annexed)  to  sundry  persons,  as  per  account  annexed  ;  the 
amount  of,  as  per  said  account,  being  sixty-five  thousand  nine  hun* 
dred  and  forty-three  dollars  and  fifty-two  cents,  viz:    |65,943  52 

From  which  I  deduct  the  following  costs  and  charges,  viz : 

Court  bill  of  costs,  as  taxed  by  the  court |1,265  58 

Advertising  in  Portland,  |5  ;  extra  adverti- 
sing. New  Yort^  &c.,  $20 25  00 
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Service  precept,  $2  ;  commision  on  $500,  at  2^ 
per  cent.,  $12  50;  commission  on  $05,443  52, 
at  U,  $818  04 $832  54 

Travel  to  return  precept,  $3  ;  extra  incidental 

charges,  $35 38  00 

To  cost  and  charges  paid  Collector  Hook  for 
transportation  of  goods  from  Warren  and 
Newcastle  and  Portland,  being  a  distance  of 
eighty  miles;  also,  for  storage,  and  guard- 
ing goods,  labor,  preparing  invoice,  print- 
ing catalogues,  &c.,  for  sale,  as  per  his 
account 952  54 


$3,113  66. 
62,829  86 


Amounting  to  three  thousand  one  hundred  and  thirteen  dollars  end 
sixty-six  cents,  which  deducted  from  gross  amount  of  sales,  leaves  a 
balance  of  sixty-two  thousand  eight  hundred  and  twenty-nine  dollars 
and  eighty-six  cents,  which  balance  I  have  paid  over  to  Josiah  Hook, 
esq.,  collector,  as  per  his  receipt  below,  to  be  disposed  of  according  to 
law. 

HY.  THORNTON, 

Marshal  of  Maine. 
January  14,  1815. 

Portland,  January  14,  1815. 

Received  of  Henry  Thornton,  marshal  of  Maine,  the  sum  of  sixty- 
two  thousand  eight  hundred  and  twenty-nine  dollars  and  eighty-six 
cents,  being  the  above  balance  of  $02,829  86,  to  be  disposed  of  ac- 
cording to  law,  and  have  signed  duplicates.  I  have  also  received 
twelve  hundred  dollars,  made  up  in  court  bill  of  costs,  and  nine  hun- 
dred and  fifty-two  dollars  and  fifty-four  cents,  costs  of  transporting 
goods  from  Warren  and  Newcastle,  and  other  costs  and  charges,  as 
per  my  account,  and  received  twenty-four  dollars  commissioner's  fees. 

JOSIAH  HOOK,  CoUector. 

United  States,  Maine  District,  ss. 

District  Clerk's  Office,  August  17,  1837. 

In  testimony  that  the  foregoing  is  truly  copied  from  the  original 
on  file  in  this  office,  I  have  hereto  set  my  hand  and  affixed  the  seal  of 
the  district  court,  the  day  and  year  above  written. 

JOHN  MUSSEY, 

Clerk  U.  S.  Courts. 
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No.  15. 

District  op  Maine,  as. 

Tlie  President  of  the   United  States  of  America  to  the  Marshal  of  our 

District  of  Maine,  or  his  deputy/,  greeting  : 

Whereas,  by  the  sentence  of  our  judge  of  our  district  court,  begun 
and  holJen  atWicvssat,  within  and  for  our  district  of  Maine,  on  the 
last  Tuesday  of  February,  1815,  a  decree  of  condemnation  was  obtained 

by  the  United  States  against  three  trunks  of  goods  marked  /^  \   and 

numbered  378,  379,  and  380,  (part  of  the  cargo  of  the  sloop  Mary, 
condemned  at  the  last  December  term  of  our  said  court,)  seized  by  the 
collector  of  Penobscot,  and  libelled  as  enemy's  property,  and  decreed 
forfeited  to  said  United  States — one  moiety  to  their  use  and  the  other 
moiety  to  the  said  collector,  as  to  us  appears  of  record,  wliereof  execu- 
tion remains  to  be  done : 

We  command  you,  therefore,  that  you  cause  the  said  three  trunks, 
with  their  contents,  to  be  sold  at  public  auction,  to  the  hi»;hest  bid- 
der, at  Portland,  within  our  said  district,  after  first  giving  public 
notice  of  the  time  and  place  of  such  sale,  as  our  law  directs.  And 
the  moneys  arising  from  said  sale,  after  deducting  fifty-three  dollars 
and  fifty-eight  cents,  the  costs  of  prosecution,  and  one  dollar  for  this 
precept,  together  with  your  own  proper  fees  and  charges,  you  will 
disjiose  of  as  follows,  viz  :  one  moiety  to  be  paid  into  the  treasury  of 
the  United  States,  and  the  other  moiety  to  the  collector  of  the  district 
of  Penobscot,  for  the  uses  prescribed  by  our  law  in  such  cases  made 
and  provided  ;  and  make  return  of  this  writ,  with  your  doings  herein, 
into  our  said  court,  to  be  holden  at  Portland  the  last  Tuesday  of  May 
next. 

Witness  David  Sewall,  esq.,  at  Portland,  the  tenth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifteen. 

H.  SEWALL,  Clerk. 
[l.  s.] 

Maine,  ss. 

Pursuant  to  this  warrant,  I  advertised  the  time  and  place  of  sale  of 
the  within  named  trunks  of  goods  in  a  public  newspaper  printed  in 
Portland,  according  to  law,  and  on  the  12th  instant  sold  the  same  at 
public  auction  to  the  highest  bidder,  according  to  an  account  hereto 

annexed,  and  the  amount  of  which  sales  was $2,225  33 

C!o8t8  of  court |54  58 

Advertising 5  00 

Service 2  00 

Commission 34  06 

Extra  charges  and  pay  for  auction  room  and  labor, 

including  precept 5  00 

100  64 

2,n^  ^^ 
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Which  sum  of  twenty -one  hundred  and  twenty-four  dollars  sixty-nine 
cents  I  have  paid  to  Collector  Hook,  as  per  his  receipt  below. 

HY.  THORNTON,  Marshal. 
April  15,  1815. 

April  15,  1815. 

Received  of  H.  Thornton,  marshal  of  Maine,  twenty-one  hundred 
and  twenty-four  dollars  sixty-nine  cents,  in  full  for  the  net  amount  of 
the  sales  arising  from  the  within  named  goods,  to  be  disposed  of  accord- 
ing to  law  ;  also,  received  twenty-eight  dollars  on  the  within  bill  of 
costs,  as  storage  and  for  depositions. 

JOSIAH  HOOK,  CoUector. 


United  States,  Maine  District,  ss. 

District  Clerk's  Office, 

August  lly  1837. 

In  testimony  that  the  foregoing  is  truly  copied  from  the  original 
r  g  -I  on  file  in  this  office,  I  have  hereto  set  my  hand  and  affixed  the 
^  '    'J  seal  of  the  district  court,  the  day  and  year  above  written. 

JOHN  MDSSEY, 
Clerk  United  States  Courts, 


No.  16. 


Treasury  Department, 
Register's  Office,  February  7,  1838. 

I  do  hereby  certify  that  Josiah  Hook,  late  collector  of  Penobscot, 
has  accounted  for  the  forfeiture  in  the  case  of  the  sloop  Mary  and 
cargo,  and  that  the  United  States'  proportion  of  said  forfeiture 
amounted  to  thirty-two  thousand  one  hundred  and  eighty-eight  dol- 
lars and  thirty-two  cents,  as  appears  from  his  accounts  for  the  first 
quarter  of  the  year  1815,  filed  in  this  office. 

T.  L.  SMITH,  Register. 


In  the  House  of  Representatives,  February  25,  1845. 
Mr.  Ramsey,  from  the  Committee  of  Claims,  made  the  following  report : 

The  Committee  of  Claims^  to  whom  was  re/erred  the  petition  of  Mrs. 

Frances  Swann  and  others,  report: 

That  the  claim  appears  to  be  unsupported  by  any  testimony  of  a 
nature  to  constitute  a  legal  demand  upon  the  treasury.  If  the  claim 
had  been  fully  proved — which  is,  in  a  word,  that  the  British  had  de- 
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fitroyed  (in  the  last  war)  five  hogsheads  of  tobacco  belonging  to  the 
petitioner — its  payment  would  be  at  war  with  the  provisions  of  the 
acts  of  1816  and  1825,  and  with  the  precedents  established  at  various 
times  by  Congress.  Congress  has  steadily  refused  to  enlarge  the  pro- 
visions of  those  acts,  so  as  to  take  in  claims  for  indemnity /or  destruc- 
turn  of  personal  property  by  a  public  enemy.  The  petition  is  appended 
hereto,  as  is  also  the  letter  of  the  Third  Auditor,  dated  January  1, 
1845,  as  they  state  the  case  fully,  and  establish  the  identity  of  the 
principles  governing  this  case  with  those  involved  in  the  case  of 
Charles  J.  Catlett.  The  tobacco  of  both  was  stored  in  the  same 
warehouses,  and  was  lost  or  destroyed  at  the  same  time. 

On  the  2d  of  July,  1836,  a  law  was  passed  authorizing  the  account- 
ing officers  of  the  treasury  to  adjust  and  settle  the  claim  of  Charles 
J.  Catlett  upon  the  principles  ot  the  acts  of  Congress  of  the  9th  of 
April,  1816,  and  3d  of  March,  1817.  Under  this  law,  the  Third 
Auditor  of  the  Treasury  examined  the  claim  of  Mr.  Catlett,  and  on 
the  30th  December,  1836,  made  an  elaborate  and  able  report  to  the 
Second  Comptroller  of  the  Treasury,  in  which,  in  the  opinion  of  this 
committee,  he  clearly  demonstrated  that  the  claim,  in  no  material 
point,  came  within  the  principles  of  the  acts  of  1816  and  1817.  This 
report  was  examined  by  the  Comptroller  in  January,  1837,  and  con- 
curred in  by  him.  The  report  and  the  concurrence  are  annexed 
hereto. 

Mr.  Catlett,  anxious  to  obtain  a  compensation  for  his  tobacco,  and 
not  satisfied  with  the  decision  of  the  Treasury  Department,  continued 
to  agitate  the  subject ;  and  the  Senate  accordingly  directed  all  of  his 
papers  and  the  treasury  decision  to  be  laid  before  it.  This  was  done 
on  the  29th  of  January,  1839,  and  they  were  referred  to  the  Committee 
of  Claims  ;  but  in  a  few  days  thereafter,  so  clearly  is  it  to  be  per- 
ceived that  the  case  cannot  be  brought  within  the  principles  of  the 
acts  of  1816  and  1817,  on  motion  of  the  chairman  of  that  committee, 
it  was  ordered  that  the  Committee  of  Claims  be  discharged  from  the 
further  consideration  of  the  petition  of  Charles  J.  Catlett. 

Notwithstanding  these  decisions  of  the  accounting  oflScers  of  the 
treasury,  and  of  the  Senate  of  the  United  States,  some  years  after, 
viz:  towards  the  close  of  the  year  1841,  the  President  (Mr.  Tyler) 
ordered  a  statement  of  the  value  of  the  tobacco  to  be  made  out  and 
reported  to  him.  This  was  done  by  the  Third  Auditor  on  the  20th 
September,  1841.  The  order  of  the  President;  the  reply  of  the  Au- 
ditor ;  the  partial  allowance  of  the  claim  by  the  President  himself, 
September  21,1841;  the  order  of  the  President  to  the  accounting 
officers  of  the  treasury  of  the  23d  September,  1841,  to  re-examine  the 
claim  of  Mr.  Catlett,  and  if  they  could  not  allow  it,  to  report  specially 
to  him  their  reasons  for  disallowance  ;  the  reply  of  the  Third  Auditor 
to  the  President,  directed  to  the  Comptroller,  against  the  claim,  under 
date  of  the  28th  September,  1841 ;  and,  the  final  allowance  of  the 
claim  of  Mr.  Catlett  by  the  accounting  officers  on  the  29th  September, 
1841,  (notwithstanding  their  conviction  of  its  illegality,)  upon  the 
opinion  of  the  Attorney  General,  given  *^by  direction  of  the  Presi- 
dent of  the  United  States,"  are  added  to  and  made  a  partof  tl\\% 
report ;  together  with  an  abstract  of  the  laws  of  1816  and  o\  \%Vl  ^ 
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showing  the  utter  illegality  of  the  allowance  upon   the  principles 
imbodied  in  said  laws. 

Your  committee  have  dwelt  upon  this  case  of  Catlett,  because  it  is 
entirely  similar  to  the  one  presented  by  the  petitioner,  and  has  been 
relied  on  in  support  of  the  claim  under  consideration  ;  and  the  com- 
mittee freely  admit,  that  if  Charles  J.  Catlett  had  a  valid  claim  upon 
the  treasury  for  remuneration  for  his  losses,  so  has  Frances  Swann. 
Of  this  there  can  be  no  reasonable  doubt ;  for  the  proof  of  loss  is 
as  good,  and  the  loss  was  sustained  at  the  same  times  and  places,  as 
in  the  case  of  Catlett.  To  allow  one,  therefore,  and  disallow  the 
other,  would  be  inexcusable  partiality,  unless  the  payment  of  the  first 
can  be  shown  to  have  been  improper,  impolitic,  or  unjust. 

The  committee  are  fully  of  the  opinion,  that  a  careful  perusal  of 
the  documents  which  they  have  arranged,  and  submit  herewith,  will 
carry  conviction  to  a  large  majority  of  the  minds  that  will  investi- 
gate them,  of  the  inability  of  Catlett,  or  of  Swann,  to  bring  their 
claims  within  the  principles  established  by  the  acts  of  1816  and  of 
1817;  the  interference  of  the  President,  reversing  the  decision  of  the 
accounting  oflScers  of  the  treasury,  supported  by  naked  authority, 
and  by  no  reasoning,  nor  by  any  precedents,  is  not  entitled  to  weigh 
against  the  plain  facts  and  logical  arguments  so  distinctly  set  forth 
by  the  Third  Auditor  of  the  Treasury,  in  the  bold  and  courageous 
discharge  of  his  duty. 

In  the  importance  of  the  principle  involved — going,  indeed,  to 
throw  open  the  door  to  the  payment  of  the  innumerable  claims  for 
losses  of  personal  property  by  a  foreign  enemy — a  door  that  was  care- 
fully closed  in  1816,  when  thousands  of  distressed  claimants  (now  in 
their  tombs)  were  besieging  the  Capitol;  in  the  importance  of  the 
present  claim ;  and  in  the  high  importance  of  sustaining  accounting 
officers  who  have  at  once  the  honesty  and  the  courage  to  do  their  duty 
when  they  have  direct  reason  to  know  that  the  allowance  of  an  ac- 
count by  them  deemed  inadmissible  would  be  agreeable  to  the  execu- 
tive, will  be  found,  the  committee  venture  to  hope,  a  satisfactory  rea- 
son for  the  submission  of  a  report  so  extensive  as  it  will  be  found 
to  be. 

The  committee  offer  the  following   resolution,  and  recommend  its 
adoption  by  the  House : 

Rtadved^  That  the  petitioner  is  not  entitled  to  relief. 


No.  1. 


To  the  honorable  the  Senate  and  Hov^se  of  Representatives  in  Congress 

assembled: 

Frances  Swann,  a  citizen  of  the  District  of  Columbia,  and  widow 
and  administratrix  of  the  late  William  T.  Swann,  and  the  heirs  of 
the  late  William  T.  Swann,  respectfully  submit  their  following  memo- 
rial  and  petition. 
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During  the  late  war  between  the  United  States  and  Great  Britain, 
the  late  William  T.  Swann  lost  five  hogsheads  of  tobacco,  in  conse- 
quence of  the  military  operations  of  the  period,  and  under  circum- 
stances entitling  him  to  indemnification  from  the  public. 

The  tobacco  belonging  to  the  late  William  T.  Swann,  amounting 
to  five  hogsheads,  was  partly  destroyed  and  partly  taken  away  by 
the  enemy,  at  various  public  warehouses  on  the  Patuxent  river,  in 
consequence  of  the  military  occupation  of  said  warehouses  by  the 
troops  of  the  United  States,  and  other  events  of  the  war ;  a  part  of  said 
tobaoco  being  at  Magruder's  warehouse,  and  the  other  part  at  Not- 
tingham warehouse,  on  the  Patuxent  river,  in  the  State  of  Maryland, 
at  the  time  it  was  thus  taken  away  and  destroyed. 

In  support  of  this  statement  your  petitioners  refer  your  honorable 
bodies  to  a  certain  parcel  of  tobacco  notes,  proving,  under  the  laws  of 
Maryland,  the  loss  of  tobacco  by  the  late  William  T.  Swann  to  the 
amount  as  stated  by  the  said  notes ;  to  all  the  papers,  affidavits,  depo- 
sitions, letters,  statements,  &c.,  in  the  case  oi  Charles  J.  Catlett, 
which  was  an  application  similar  to  this,  made  to  your  honorable 
bodies  in  the  year  1836,  and  for  the  loss  of  tobacco  at  the  same  ware- 
houses on  the  Patuxent  river,  at  the  same  time,  and  under  similar 
drcumstanoes. 

And  your  petitioners  pray  that,  as  the  case  of  Charles  J.  Catlett  is 
in  all  respects  the  same  with  this,  the  said  papers,  affidavits,  deposi- 
tions, letters,  statements,  &c.,  be  adopted  as  proofs  in  this  case,  in 
addition  to  the  evidence  that  is,  and  will  be,  adduced  by  your  peti- 
tioners. 

The  tobacco  herein  referred  to  by  your  petitioners  cost  the  late  W. 
T.  Swann  a  considerable  sum  of  money,  and,  after  the  war,  tobacco 
greatly  increased  in  value ;  and  they  therefore  respectfully  suggest 
that,  in  fixing  the  compensation  Congress  may  be  pleased  to  award 
to  them  as  aforesaid,  the  subsequent  value  be  adopted  as  the  rule  for 
ascertaining  the  amount  of  their  loss ;  and  they  beg  leave  respectfully 
to  refer  your  honorable  bodies  to  the  proofs  in  Catlett's  case,  as  to  the 
price  of  tobacco  at  that  time. 

Your  petitioners  respectfully  pray  that  your  honorable  bodies  will: 
grant  your  petitioners  such  compensation  as  to  your  honorable  bodies 
may  seem  just  and  right,  and  as  is  suggested  by  the  laws  in  such 
cases  made  and  provided, 

FRANCES  SWANN,  and  others. 


No.  2. 


Trbasury  Department^ 
Third  Auditor's  Office^  January  1,  1845.. 

8m:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  31st  ultimo,  enclosing  the  petition  of  Mrs.  Frances  Swann,  widow 
and  administratrix  of  the  late  William  T.  Swann,  deceased,  and  the- 
heirs  of  the  deceased,  with  a  note  from  her  to  you — the  o\qect  oi  l\v^^^ 
S.  Bep.  45 5 
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papers  appearing  to  be  to  obtain  payment  for  five  hogsheads  of 
tobacco  expressed  to  have  been  partly  destroyed,  and  partly  taken 
away  by  the  enemy,  from  Magruder's  warehouse  and  Nottingham 
warehouse,  on  the  Patuxent  river,  in  consequence  of  the  military  oc- 
cupation of  those  warehouses  by  the  troops  of  the  United  States,  and 
other  events  of  the  war ;  and  to  have,  in  order  thereto,  the  proofs  in 
the  case  of  Mr.  Charles  J.  Catlett  before  the  committee.  Tour  letttn* 
expresses  it  to  be  the  desire  of  the  committee  to  obtain  the  papers 
alluded  to  in  the  petition,  and  all  the  information  within  my  power 
calculated  to  shed  light  upon  the  merits  or  demerits  of  the  claim. 
No  claim  in  respect  of  the  tobacco  in  question  appears  to  have  been 
ever  presented  for  allowance  at  this  office.  For  Mr.  Catlett's  relief  a 
special  law  was  passed ;  and  the  material  papers  in  his  case,  and 
wherein  a  full  description  of  the  testimony  in  its  support  appears,  will 
be  found  to  have  been  printed  with  the  reports  of  the  Committee  on 
Public  Expenditures  of  the  House  of  Representatives,  made  on  the  Sd 
and  3d  sessions  of  the  2irth  Congress,  and  numbered  1,103  and  211. 
If  the  committee  shall,  notwithstanding,  desire  to  see  all  the  papers 
themselves^  the  same  shall  be  sent  to  you,  on  your  signifying  sucn  a 
desire. 

Not  a  word  appears  in  any  of  them  as  to  any  tobacco  described  as 
belonging  to  Mr.  Swann. 

The  petition  and  note  sent  by  you  are  herewith  returned. 

With  great  respect,  your  most  obedient  servant, 

PETER  HAGNER,  Auditor. 

Hon.  Joseph  Vance, 

Chmrman  Committee  of  ClaimSy  House  of  Reps. 


No.  3. 


Report  of  the  Third  Auditor  on  the  daim  under  ike  act  for  the  rdiefof 

Charles  J.  CaUett. 

Treasury  Department, 
Third  Auditor*s  Office^  December  30,  1836. 

The  claim  he  has  preferred  is  as  follows : 

To  loss  of  tobacco  by  British  spoliation  during  the  last  war,  and  for 
which  Congress  has  ordered  restitution,  viz. 
149  hogsheads  at  Nottingham  ; 
115        do.       at  Magruder's ; 
4        do.       at  Cedar  Point ; 

Toial   268  hogsheads  tobacco,  at  |96  90f 25,970  27. 

To  interest  from  17th  November,  1815,  at  which  time,  and  at  the 
above  rate  per  hogshead,  he  sold  the  remnant  and  refuse  of  his  tobacco 
to  Phineas  Janney,  of  Alexandria. 

At  the  2d  session  of  the  23d  Congiesa  (January  13,  1835)  a  bill  for 
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bis  relief  appears  to  have  been  reported  from  the  Committee  on  Finance 
of  the  Senate,  accompanied  by  a  report,  which  was  ordered  to  be  printed. 
After  mentioning  therein  that  his  losses  appeared  to  have  been  very 
severe,  by  reason  of  the  military  operations  of  the  enemy  during  the 
late  war  with  Great  Britain,  and  that  he  had  large  quantities  of  flour 
and  tobacco  in  store  at  Alexandria,  and  considerable  quantities  of 
tobacco  in  the  Maryland  warehouses  situated  at  various  points  on  the 
waters  making  into  the  Chesapeake  bay,  all  of  which  were  burnt^ 
captured,  or  destroyed  by  the  enemy,  the  committee  proceeded  to 
observe  that,  in  regard  to  the  chief  bulk  of  his  losses,  it  could  per- 
ceive no  safe  principle  upon  which  it  could  rest  in  recommending  an 
allowance ;  that  the  utmost  extent  to  which  the  government  can  with 
safety  go,  in  remunerating  losses  to  individuals  who  have  been  sub- 
jected to  injury  by  the  fortunes  of  war,  is  to  protect  them  ctgainst  iis 
own  act  and  its  consequences.     Thus,  if  a  house  be  occupied  by  the 
troops  of  the  country  for  military  operations,  it  thereby  is  placed  on 
the  footing  of  any  other  military  position,  and  may  be  justifiably 
destroyed  by  the  enemy  ;  so,  if  private  property  is  used  to  assist  in 
the  defence  of  the  country,  or  in  the  prosecution  of  ofiensive  military 
operations,  it  becomes  as  liable  to  be  destroyed  by  the  enemy  as  any 
part  of  the  materiel  of  the  army  ;  and,  if  destroyed,  the  government 
18  fairly  answerable  for  its  value.     That,  keeping  this  principle  in 
view,  the  committee  could  find  no  sufficient  authority  to  recommend 
the  payment  of  by  far  the  largest  portion  of  the  claim  set  up  by  the 
petitioner,  but  that  there  were  portions  of  the  claim  which  the  com- 
mittee consider  as  falling  under  the  principle  thus  laid  down.     That 
the  petitioner  had  in  store  at  Magruder's  warehouse,  on  the  Patuxent 
river,  115  hogsheads  of  tobacco,  which,  along  with  the  warehouse, 
•  appear  to  have  been  burnt  by  the  British  in  June,  1814  ;  that  he  had 
also  a  small  number  of  hogsheads  in  store  at  Cedar  point  warehouse, 
which  were  destroyed  in  the  same  way ;  that  the  proof  was  satisfac- 
tory to  show  that  very  smart  conflicts  between  detachments  of  the 
enemy  and  Marylaud  troops  occurred  at  both  places ;  and  that  at 
Nottingham  warehouse,  seven  miles  distant  from  Magruder's,  where 
the  petitioner  had  in  store  149  hogsheads  of  tobacco,  a  breastwork 
was  made  of  the  tobacco  for  the  defence  of  the  American  troops  ;  that, 
while  at  Magruder's  and  Cedar  point,  the  American  troops  found 
shelter  under  the  warehouses,  and  from  therein  continued  to  fire  on 
the  enemy  until  their  ammunition  was  expended.     That  it  was  also 
in  proof  that  other  warehouses,  equally  exposed,  were  left  unburnt, 
in  consequence,  as  was  believed,  of  the  absence  of  all  military  opera- 
tions in  their  immediate  neighborhood  by  the  troops  of  the  United 
States ;  that  the  destruction  of  the  warehouses  at  Magruder's  and 
Cedar  point,  with  their  contents,  and  the  abduction  of  the  tobacco 
from  Nottingham,  seemed  fairly  to  be  traceable  to  the  principle  laid 
down  by  the  committee,  and  to  that  extent  it  reported  a  bill  for  his 
relief ;  that  the  committee  had  not  been  able  to  satisfy  themselves  as 
to  the  proper  price  which  should  be  allowed  for  the  tobacco  thus  de- 
stroyed and  carried  off;  that,  at  the  time  of  the  destruction,  the  prices 
for  tobacco  were  merely  nominal,  but,  after  the  restoration  of  peace^ 
the  price  became  hi^rh ;  that  it  was  fairlj  to  be  inferred  t\ia\i  \»\\& 
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petitioner  would  have  continued  to  hold  it  until  the  peace — say  one 
year  more — he  being  at  the  time  a  merchant  of  wealth  and  respecta- 
bility, and,  like  others  in  the  country,  indulging  in  speculation  in  an 
article  which  time  improved  in  quality,  flayor,  and  price ;  and  that, 
under  all  the  circumstances,  it  had  been  deemed  most  advisable  to 
submit  the  subject  to  an  equitable  decision  on  the  part  of  the  account- 
ing officers,  when  the  intentions  of  the  petitioner  could  be  better 
inquired  into,  and  a  more  satisfactory  result  attained.  The  bill  to 
which  the  report  refers,  authorized  and  directed  the  proper  accounting 
officers  of  the  Treasury  Department  to  settle  and  aUaw,  upon  just  of^ 
equitable  principlea J  the  claim  of  Charles  J.  Catlett,  for  tobacco  which 
belonged  to  him  at  Magruder's  warehouse,  Cedar  point  warehouse, 
and  Nottingham  warehouse,  all  in  the  State  of  Maryland,  and  was 
lost,  captured,  or  destroyed  by  the  British  or  American  troops,  during 
the  last  war  between  the  United  States  and  Great  Britain  ;  and  pre* 
scribed  that  the  allowance  should  be  carried  to  the  credit  of  the  said 
Charles  J.  Catlett  on  the  books  of  the  treasury. 

On  the  19th  February,  1836,  the  bill  appears  to  have  been  rejected, 
and  on  the  following  day  a  reconsideration  of  the  vote  was  moved, 
and  the  motion  laid  on  the  table.  No  further  action  on  it  appears  to 
have  been  had  during  the  session. 

At  the  last  session  of  Congress,  another  bill  for  the  relief  of  Charles 
J.  Catlett,  in  precisely  the  same  form  as  the  one  before  noticed,  was 
reported  from  the  Committee  of  Finance  of  the  Senate,  unaccompa- 
nied by  any  report  in  relation  to  it.  This  bill  appears  to  have  been 
read  a  second  time,  and  considered  as  in  Committee  of  the  Whole,  on 
the  29th  March,  1836,  and  to  have  been  then,  on  motion,  ordered  to 
lie  on  the  table,  where  it  rested  till  the  24th  June  following,  when 
the  consideration  of  it  as  in  Committee  of  the  Whole  is  shown  to 
have  been  resumed,  and  when  it  was  amended,  reported  to  the  Senate, 
and  the  amendment  concurred  in,  and  in  the  amended  form  it  after- 
wards became  a  law.  The  amendment  consisted  in  substituting  for 
the  words  ''and  allow  upon  just  and  equitable  principles,"  these: 
''  upon  the  principles  of  the  acts  of  Congress  of  the  9th  of  April,  1816, 
ana  3d  Marchj  1817."  In  acting  on  the  claim,  therefore,  the  ac- 
counting officers  will  have  to  be  governed,  not  by  the  views  of  the 
committee  on  the  principles  laid  down  in  their  report,  but  by  the 
principles  of  the  acts  referred  to.  So  far  as  respects  the  first  of  those 
acts,  the  principles  in  question  are  contained  in  the  9th  section  there- 
of, and  which  provided  that  any  person  who,  in  the  late  war  between 
the  United  States  and  Great  Britain,  sustained  damage  by  the  de- 
struction of  his  or  her  house  or  building  by  the  enemy,  while  the 
same  was  occupied  as  a  military  deposite  under  the  authority  of  an 
officer  or  agent  of  the  United  States,  should  be  allowed  and  paid  the 
amount  of  such  damage,  provided  it  should  appear  that  such  occupa* 
tion  was  the  cause  of  the  destruction.  And  the  act  of  the  3d  March, 
1817,  provided  that  the  aforesaid  9th  section  should  be  construed  to 
extend  only  to  houses  or  other  buildings  occupied  by  an  order  of  an 
officer  or  agent  of  the  United  States,  as  a  place  of  deposite  for  military 
or  naval  stores,  or  as  barracks  for  the  military  forces  of  the  United 
States. 
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Part  of  the  testimony  adduced  in  support  of  the  claim  consists  of 
two  letters,  dated  28th  August,  1828,  and  2Tth  February,  1832,  ad- 
dressed to  the  claimant  by  George  W.  Biscoe,  who  appears  to  have 
been  in  service  as  a  major  of  militia  of  the  State  of  Maryland.  The 
first  of  these  letters  is  verified  on  oath,  and  in  it  the  writer  has  thus 
expressed  himself :  ^^  At  your  request  for  information  in  relation  to  the 
tobacco,  your  property,  taken  from  the  warehouses  at  Nottingham  by 
the  British,  during  the  period  of  their  invasion,  I  have  to  state  that  a 
part  of  your  tobacco  was  used  by  my  order,  as  commanding  officer  at 
Nottingham,  for  the  purpose  of  erecting  a  breastwork  for  the  defence  of 
the  place ;  and,  with  the  exception  of  three  or  four  hogsheads,  I 
am  confident,  out  of  the  sale  I  made  to  you  of  105  hogsheads,  that 
the  remainder  was  carried  away  by  the  enemy.  I  also  recollect  that 
Benjamin  Oden,  esq.^  remarked  that  a  part  of  the  tobacco  thus  used  was 
sold  by  him  to  vou."  The  other  letter  contains  a  statement,  which 
the  writer  represents  to  be  made  on  honor,  as  a  brigade  commander  of 
the  militia  of  Maryland,  and  an  officer  holding  a  commission  of  sur- 
veyor and  inspector  of  the  revenue  under  the  general  government,  and 
to  be  such  as  he  can  verify  on  oath,  if  necessary.  This  statement  is 
as  follows :  ''You  request  information  on  the  subject  of  the  defence  of 
Magruder's  warehouses,  in  June,  1814,  by  a  detachment  of  militia 
acting  under  my  orders.  In  reply,  I  have  to  state  that  the  captain  in 
command  reported  to  me  his  rencounter  with  the  enemy  at  that  place. 
He  stated  that,  on  the  near  approach  of  the  British  barges  (said  to 
be)  under  the  command  of  Commodore  Barney  and  Colonel  Malcomb, 
of  marines,  he  posted  his  men  behind  the  warehouses,  situated  within 
thirty  yards  of  the  shore ;  and  that  so  soon  as  his  fire  of  musketry 
could  be  deemed  effectual,  he  commenced,  and  continued  to  do  so  for 
an  hour  or  two,  being  under  cover  of  the  warehouses  ;  finally  his  am- 
munition became  expended,  and  he  was  compelled  to  retire.  The 
enemy  then  landed  and  set  fire  to  the  warehouses,  which  were  burnt. 
I  am  aware  that  you  sustained  considerable  loss  iu  tobacco  there  and 
elsewhere  on  the  Patuxent  river,  from  the  circumstance  of  your  hav- 
ing purchased  of  me  more  than  one  hundred  hogsheads,  which,  with 
the  exception  of  a  few  (say,  to  the  best  of  my  recollection,  four  or  five) 
at  the  warehouses  here,  were  either  burnt  at  Magruder's  warehouses 
at  the  period  above  stated,  or  were  carried  away  by  the  enemy,  on 
their  retreat  from  the  city  of  Washington  to  their  shipping  at  this 
place.  At  one  period  I  used  the  tobacco  in  the  warehouses  here  for 
military  purposes,  a  part  of  which  I  recollect  was  your  property,  hav- 
ing sold  it  to  you." 

This  letter  is  denoted  to  have  been  written  at  Nottingham.  Another 
portion  of  the  evidence  adduced  is  contained  in  depositions  of  Jesse 
Selby  and  James  Baden,  dated  December  20,  1833,  and  February  20, 
1835 ;  the  former  of  whom  has  testified  that  he  was  stationed  at 
Magruder's  warehouse,  on  the  Patuxent  river,  in  June,  1814^  in  a 
company  of  Maryland  militia  commanded  by  Captain  Joshua  Naylor ; 
and  that  the  said  warehouse,  he  verily  believed,  was  burnt  in  conse- 
quence of  the  said  company  being  there,  and  the  said  warehouse 
affording  protection,  and  being  occupied  by  them;  also,  that  Captam 
Naylor  died  in  the  jear  1825,     And  Mr.   Baden  has  testi^^A.  \ItL^\, 
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Oeneral  G.  W.  Biscoe,  commandiDg  the  Maryland  militia  on  the  17th 
June  1814,  (then  Major  Bigcoe,)  ordered  the  tobacco  to  be  rolled  out 
of  the  warehouses  in  Nottingham,  a  large  breastwork  to  be  made  of 
the  tobacco,  and  the  cannon  to  be  planted  behind  it ;  that  the  militia 
then  fired  on  the  British,  who  manned  eleven  barges,  commanded  by 
Commodore  Barry,  who,  at  the  time,  retreated;  that  the  British,  some 
time  after,  took  the  most  of  the  tobacco  from  that  warehouse,  and 
kept  possession  of  the  waters  of  the  Patuxent  river,  as  high  as  Not- 
tingham, until  they  burnt  the  Capitol ;  that  Captain  Naylor's  com- 
pany of  Maryland  militia  was  stationed  behind  Magruder's  warehouse, 
and,  as  soon  as  the  British  barges  came  within  gunshot,  commenced 
firing  upon  them,  and  continued  until  the  ammunition  was  expended; 
that  they  then  retreated,  and  the  enemy  immediately  landed,  set  fire 
to  the  warehouse,  and  burnt  all  the  tobacco  within  it ;  that  this  was 
on  the  17th  June,  1814,  the  day  the  militia  prevented  them  from 
coming  to  Nottingham,  which,  probably,  prevented  that  warehouse 
from  sharing  the  same  fate  ;  that  the  witness  was  inspector  at  Magru- 
der's  warehouse,  but  commanded  a  company  on  that  day  at  Notting- 
ham ;  that  Charles  J.  Catlett  was  a  large  owner  of  tobacco  and  a  very 
heavy  sufferer;  that  the  witness  was  appointed  inspector  in  January, 
1813,  at  Magruder's  warehouse;  and  that,  previous  to  his  appoint- 
ment, James  Nay  lor  was  the  inspector.  In  these  papers  no  testimony 
can  be  perceived  by  the  Third  Auditor  which  will  serve  to  bring  the 
claim  within  the  principles  of  the  acts  of  1816  and  1817,  before 
noticed.  Of  the  use  of  the  warehouse  at  Nottingham  for  any  mili- 
tary purpose  there  is  no  proof  whatever,  nor  yet  of  its  having  ever 
been  destroyed  by  the  enemy ;  and  that  the  taking  of  the  tobacco 
therefrom  by  the  enemy  was  not  at  the  time  at  which  the  same  was 
rolled  out  and  used  as  a  breastwork  by  the  American  troops,  nor  till 
months  thereafter,  is  evident — the  latter  transaction  appearing,  by 
Mr.  Baden's  deposition,  to  have  been  on  the  17th  June,  1814,  and 
the  former  appearing,  by  Major  Biscoe's  last  letter,  to  have  been  on 
the  retreat  of  the  enemy  from  the  city  of  Washington ;  wherefrom, 
according  to  historical  evidence,  they  retired  on  the  night  of  the  26th 
August,  1814.  And  had  the  taking  of  the  tobacco  by  the  enemy  been 
while  it  was  in  the  use  of  the  American  troops,  and  because  thereof, 
tiie  testimony  affords  no  means  of  determining  the  quantity  used  in 
the  breastwork,  nor  what  portion  of  that  belonged  to  the  claimant. 

As  to  Magruder's  warehouse,  it  is  not  pretended  to  have  ever  been 
occupied  as  a  place  of  deposite  for  military  or  naval  stores,  or  as  barracks 
for  the  military  forces  of  the  United  States,  either  by  or  without  an 
order  of  an  officer  or  agent  of  the  United  States;  and  a  like  remark  is 
applicable  to  the  warehouse  at  Cedar  Point,  the  testimony  in  relation 
to  which  is  contained  in  letters  of  the  Hon.  B.  J.  Semmes  and  the 
Hon.  D.  Jenifer  to  the  Committee  of  Claims,  each  dated  February  27, 
1832.  The  latter  gentleman  represents  that  some  schooners  of  the 
enemy  were  anchored  off  the  warehouse;  that  some  of  the  crews 
landed,  and  were  in  the  act  of  taking  away  some  of  the  tobacco, 
when  General  Stuart,  the  commander  of  the  troops  in  the  vicinity, 
ordered  them  down,  and  commenced  an  attack  with  artillery  upon  the 
enemy  at  the  warehouse;  tbat^aftei  &t\u^  ^^^etal sbots  from  cannon^ 
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(fee,  the  warehouse  was  set  fire  to  by  the  enemy,  and  burned  to  the 
ground,  with  all  the  tobacco  then  in  the  house  ;  that,  had  the  attack 
not  been  made  by  the  American  troops,  the  house,  it  is  believed,  would 
not  have  been  fired,  as  above  and  below,  on  the  Potomac,  tobacco  ware- 
houses were  visited  by  the  euiemy  and  not  destroyed;  and  that,  being 
at  the  time  acting  as  an  aid  to  the  general,  the  writer  was  present  and 
saw  the  attack  and  burning  of  the  tobacco  warehouse.  From  this  tes- 
timony of  an  eyewitness,  it  is  obvious  that  the  destruction  of  the  ware- 
house was  not  caused  by  any  occupation  of  it  by  the  American  troops, 
or  even  of  their  having  been  stationed  against  it  and  lisine  it  as  a  pro- 
tection, but  in  consequence  of  their  having  been  ordered  down,  and 
attacked  the  enemy  when  in  possession  of  it,  and  in  the  act  of  carrying 
off  tobacco  therefrom.  It  shows,  too,  that  the  enemy,  in  taking  away 
tobacco,  were  not  governed  by  the  circumstance  of  the  building  in 
which  it  was  placed  having  been  used,  or  not,  for  a  military  purpose. 
Had  not  the  claim  appeared  to  the  Third  Auditor  to  be  such  as  can  in 
DO  point  be  brought  within  the  principles  of  the  acts  of  1816  and  1817, 
he  would,  as  to  the  quantities  of  the  tobacco  taken  or  destroyed  by  the 
enemy  belonging  to  the  claimant,  and  the  rates  to  be  allowed  for  the 
same,  have  required  additional  testimony,  of  a  kind  different  from 
that  afforded  by  the  tobacco  notes,  &c.,  produced.  The  present  pos- 
session of  such  notes  is  not  considered  as  any  certain  evidence  that 
the  tobacco  they  relate  to  belonged  to  the  claimant  when  the  ware- 
houses therein  mentioned  were  destroyed  or  ravaged  by  the  enemy, 
nor,  indeed,  that  the  same  was  then  in  those  warehouses.  To  prove 
that  the  several  hogsheads  which  the  notes  relate  to  were  then  in  the 
warehouses,  evidence  on  oath,  drawn  from  the  books  of  the  inspector 
at  each,  would  have  been  deemed  necessary  ;  and  to  prove  the  fact  of 
their  having  belonged  to  the  claimant,  and  the  rates  which  might 
have  been  allowable  for  them,  verified  extracts  from  the  account  books 
of  the  claimant,  showing  the  dates  of  purchase,  and  the  prices  paid 
for  them,  would  have  been  requisite.  It  is  observed  that,  as  respects 
the  charge  for  one  hundred  and  forty-nine  hogsheads  at  Notting- 
ham, the  vouchers  relating  to  fifty-one  consists  not  of  notes  for  the 
receipt  thereof  into  the  warehouse,  but  of  manifests  for  the  delivery 
of  the  same  out  of  it ;  and  that  the  vouchers  as  to  two  of  the  hogs- 
heads at  Magruder's  are  of  the  same  description.  In  case  the  claim 
had  been  admissible,  on  the  principles  of  the  acts  of  1816  and  18 IT^ 
the  value  of  the  tobacco  at  the  time  it  was  taken  or  destroyed  would, 
in  conformity  with  the  rules  which  governed  in  the  settlement  of 
claims  under  those  acts,  have  had  to  be  taken  as  the  guide  for  fixing 
the  rates  of  allowance  ;  and  to  arrive  at  such  value,  the  cost  prices 
before  the  peace,  and  not  the  greatly  enhanced  prices  obtainable  there- 
after, would  serve  as  the  most  fit  criterion.  As,  however,  the  claim 
is  considered  by  the  Third  Auditor  to  be  in  no  point  allowable  by  the 
accounting  officers,  on  the  principles  of  the  before  mentioned  acts  of 
9th  April,  1816,  and  the  3a  of  March,  1817,  according  to  which  they 
are  directed  to  settle  it,  he,  without  asking  for  any  further  testimony, 
refers  the  case  to  the  Second  Comptroller  for  his  decision  thereon. 

PETER  HAGNER,  Auditor. 
Albion  K.  Pabbis,  Esq., 

Second  Comptroller 
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No.  4. 

Treasury  Department, 
Second  Comptroller's  Office^  January ^  1837. 

I  concur  with  the  Third  Auditor  in  regard  to  the  claim  mentioned 
in  the  foregoing  report. 

ALBION  K.  PARRI8,  ComptroOer. 

Endorsed:  *'(Copy.)  Decision  of  the  accounting  oflScers,  Decem- 
ber 30,  1836," 


No.  5. 
Order  of  the  President, 

Let  Mr.  Catlett  procure  a  statement  of  the  amount  of  his  debt  to 
the  government.  Let  him  have  a  conjectural  statement  made  of  the 
value  of  the  tobacco :  first,  at  the  war  price ;  second,  at  the  peace 
price  ;  and  let  these  be  reported  to  me. 

J.  TYLER. 

Mr.  Hagner  will  make  the  statement  as  early  as  possible. 

En.lorsed:  ''Instructions  of  the  President  of  the  United  States, 
September,  1841," 


No,  6. 


Treasury  Department, 
Third  Auditor's  Office j  September  20,  1841. 

Sir  :  In  obedience  to  your  instructions  in  the  case  of  Charles  J. 
Catlett,  which  require  the  procuring  by  him  of  a  statement  of  the 
amount  of  his  debt  to  the  government ;  the  making  a  conjectural 
statement  of  the  value  of  the  tobacco :  first,  at  the  war  price ;  second, 
at  the  peace  price ;  and  the  reporting  these  to  you  by  this  office,  I 
have  the  honor  to  report  that,  by  certificates  of  the  Register  of  the 
Treasury  and  Fourth  Auditor,  Mr.  Catlett  appears  to  stand  indebted — 

On  the  books  of  the  former,  in  the  sum  of. $5,633  93 

On  the  books  of  the  latter,  in  the  sum  of. , 3,228  06 


8,861  99 

To  show  the  war  price,  Mr.  Catlett  has  procured  certificates  from 
John  Kurtz,  esq.,  and  General  Walter  Smith — the  former  expressing 
that,  on  reference  to  the  books  of  Bowie  &  Kurtz,  who  were  large 
purchasers  of  Maryland  tobacco,  he  found  that  the  best  crops  of  Pa- 
tnxent  growth  were  worth  about  |50  per  hogshead,  average ;  and 
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General  Smith  declaring  that  he  would  rat«  the  hest  crops  of  Mary- 
land tobacco,  duriog  the  late  war  with  Great  Britain,  at  about  $60 
per  hogshead  ;  adding,  that  the  above  estimated  value  of  the  crops  of 
the  best  Maryland  tobacco  is  to  be  understood  as  including  firsts  and 
seconds  of  the  same  crops,  and  that  the  purchases  made  by  Mr.  Cat- 
lett  on  the  Patuxent  had  always  been  understood  by  him  to  be  among 
the  best  crops  in  that  vicinity. 

Relative  to  the  peace  price,  a  sale  appears  to  have  been  effected  by 
Mr.  Catlett  to  P.  Janney,  esq.,  in  November,  1815,  of  five  hogsheads, 
(two  of  firsts  and  three  of  seconds^)  and  which  he  represents  to  have 
been  refuse,)  at  |96  90f  on  an  average,  the  rate  charged  in  the  claim 
heretofore  preferred  by  him,  and  at  which,  although  urging  it  to  be 
too  low,  he  is  understood  to  be  disposed  to  have  it,  for  the  present 
purpose,  now  rated. 

Taking  the  quantity  of  tobacco,  as  charged  in  the  claim  of  Mr.  Cat- 
lett, at  268  hogsheads,  (the  war  price,)  assuming  the  average  between 
$50  and  $60  per  hogshead,  (the  rates  specified  in  the  certificates  of 
Mr.  Kurtz  and  General  Smith,  say  $56,)  would  amount  to  $14,740  ; 
and  the  peace  price,  at  the  rate  Mr.  Catlett  heretofore  charged^  as 
aforesaid,  would  amount  to  $25,970  27. 

As  regards  the  actual  quantity  of  tobacco,  the  property  of  Mr.  Cat- 
lett, taken  or  destroyed  by  the  enemy  in  the  warehouses,  no  further 
evidence,  it  is  observed^  has  been  adduced  to  remedy  the  defects 
pointed  out  in  the  latter  part  of  the  Third  Auditor's  report  on  the 
case,  date  1  30th  September,  1836,  a  copy  whereof  is  amongst  the 
papers,  and  to  which  I  respectfully  refer. 

Apprehensive  that  you  may  not  be  informed  of  the  facts  about  to 
be  mentioned,  I  deem  it  incumbent  on  me  to  add  that,  in  pursuance 
of  a  resolution  of  the  Senate,  passed  on  the  29th  January,  1839,  aU 
the  papers  in  the  cuae^  and  a  copy  of  the  report  of  the  Third  Auditor  ^ 
before  mentioned,  were  transmitted  to  the  Senate^  and  referred  to  the 
Committee  of  Claims  ;  and  that  in  a  few  days  thereafter,  on  motion  of 
the  chairman  of  that  committee,  it  was  '^ordered  that  the  Committee 
of  Claims  be  discharged  from  the  further  consideration  of  the  petition 
of  Charles  J.  Catlett,  and  that  the  petitioner  have  leave  to  withdraw 
his  petition  and  papers." 

With  the  highest  respect^  your  most  obedient  servant, 

J.  THOMPSON,  Acting  Auditor. 

The  President  op  the  United  States. 

Endorsed:  '*  Report  of  the  acting  Third  Auditor  to  the  President, 
September  20,  1841." 


No.  7. 


September  23,  1841. 

The  President  has  examined  the  claim  of  Charles  J.  Catlett,  under 
the  special  act  passed  for  his  relief,  and  believing  it  to  be  a  merito- 
rious claim,  directs  the  accoanting  officers  to  re-examine  tVie  cqaq,  ^tA^ 
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if  they  cannot  admit  the  claim,  to  report  the  case  specially  to  him, 
with  their  reasons  for  their  disallowance.  It  is  desirable  that  their 
action  should  be  had  as  soon  as  practicable. 

Endorsed  :  **  Additional  instructions  of  the  President  of  the  United 
States,  23d  September,  1841," 


No.  8. 


Additional  report  of  the  Third  Auditor  on  the  claim  of  Charles  J,  Cat- 
letty  under  the  act  of  Congress /or  his  reliefs  approved  2d  Julj/y  1836, 
made  in  pursuance  of  instructions  from  the  President  of  the  United 
States  J  dated  23d  September ,  1841,  directing  the  accounting  officers 
to  re-examine  the  ca^e^  and  if  they  cannot  admit  the  daim^  to  report 
the  case  specially  to  him^  tvith  their  reasons  for  their  disallowance. 

• 

TrBASUBT  DBPARTlfENT, 

Third  Auditor' s  Office,  September  2^^  1841. 

Reference  is  made,  in  the  first  instance,  to  the  report  of  the  Third 
Auditor,  dated  30th  December,  1836,  and  concurred  in  by  the  Second 
Comptroller,  wherein  they  have  decided  that  no  part  of  the  claim  is 
allowable  by  them,  ^^upon  the  principles  of  the  acts  of  Congress  of 
the  9th  April,  1816,  and  the  3d  March,  1817,"  agreeably  to  which 
they  were,  by  the  aforesaid  acts  for  Mr.  Catlett's  relief,  directed  to 
settle  it,  and  wherein  reasons  are  assigned  for  that  decision. 

Mr.  Catlett  had,  before  presenting  to  the  Senate  the  petition  giving 
rise  to  the  act  for  his  relief,  sought  (so  far  as  regards  his  tobfu^co  at 
Nottingham)  redress  by  petition  presented  to  the  House  of  Repre- 
sentatives ;  and  to  the  report  of  the  Committee  of  Claims  thereon, 
concluding  with  a  resolution  for  its  rejection,  printed  in  the  3d  volume 
of  Reports  of  Committees  House  of  Representatives,  1st  session  22d 
Congress,  No.  413,  reference  is  also  made.  The  papers  had  been  re- 
ferred by  the  committee  to  this  office  for  information ;  and  of  the 
Third  Auditor's  reply,  noticed  in  the  report,  a  copy  is  placed  here- 
with. The  subsequent  petition  appears  to  be  much  more  comprehen- 
sive in  its  scope,  and  to  nave  been,  on  its  presentation  to  the  Senate, 
referred  to  the  Committee  on  Finance,  by  whom,  on  the  13th  of  May, 
1834,  a  report  was  made,  accompanied  by  a  bill,  on  which  there  ap- 
pears to  have  been  no  final  action  at  that  session.  At  the  succeeding 
session  the  committee  presented  a  like  report,  accompanied  by  a  bill 
directing  the  settlement  of  the  claim  ''  upon  just  and  equitable  prin- 
ciples ;"  and  in  this  form  the  bill  was  rejected. 

A  reconsideration  of  the  vote  was  moved,  but  without  any  further 
proceedings  at  that  session  of  Congress.  Another  bill  in  the  same 
form  was  reported  on  the  27th  January,  1836,  and  was  read  a  second 
time,  and  considered  as  in  Committee  of  the  Whole,  on  the  29th  of 
March,  when  it  was  ordered  ^'that  it  lie  on  the  table."  The  con- 
sideration of  it  was  resumed  on  the  24th  of  June,  1836  ;  and  having 
been  then  amended  by  striking  out  the  words  "  and  allow  upon  just 
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and  equitable  principlea/'  and  substituting  the  words  ^^  upon  the  prin- 
ciples of  the  acta  of  Congress  of  the  9th  April,  1816,  and  the  3d  March, 
1817,"  it  became  the  law  enacted  for  Mr.  Catlett's  relief.  The  acts  of 
1816  and  1817  had  to  be  executed  by  a  commissioner,  and  who,  by 
the  12th  section  of  the  former  of  those  acts,  was  required  to  establish, 
under  the  direction,  or  with  the  assent,  of  the  President  of  the  United 
States,  such  rules  as  are  therein  pointed  out ;  and  for  the  rules  so 
established,  and  various  others  prescribed  by  the  President  for  the 
government  of  the  commissioner,  and  wKerein  the  President's  con- 
structions of  sundrv  provisions  of  the  laws  appear,  reference  is  made 
to  the  3d  volume  ot  State  Papers,  1st  session  16th  Congress,  No.  41, 
H.  R. 

The  duties  of  the  commissioner  commenced  on  the  1st  July,  1816, 
and  terminated  on  the  9th  April,  1818  ;  soon  after  which,  the  busi- 
ness then  in  his  office,  and  not  finally  acted  on  by  him,  was,  with  his 
records  and  files,  transferred  by  law  to  this  office.  On  the  1st  Novem- 
ber, 1816,  only  four  months  after  the  commissioner  entered  on  his 
office,  he  was  prevented  by  the  President  from  making  any  decisions 
under  the  9th  section  of  the  law  of  April,  1816,  being  the  sec  ion 
which  made  provision  for  the  payment  for  damages  by  the  destruction 
of  buildings  oy  the  enemy  while  the  same  were  occupied  as  a  military 
deposite,  under  the  authority  of  an  officer  or  agent  of  the  United 
States  ;  and,  thereafter,  no  award  was  ever  made  by  the  commissioner 
under  that  section.  At  the  following  session  of  Congress,  the  Presi- 
dent, in  a  message  thereto,  assigned  as  the  reason  for  his  suspending 
proceedings  relative  to  the  claims  under  the  section  in  question,  its 
'^  having  received  a  construction  giving  it  a  scope  of  great  and  uncer- 
tain extent."  The  message,  and  the  report  of  the  committee  to  whom 
it  was  referred,  are  printed  in  the  1st  volume  of  State  Papers,  2d  ses- 
sion 14th  Congress,  and  numbered  10  and  11.  The  committee,  in 
that  report,  have  declared  a  decided  opinion,  from  a  conversation  with 
the  commissioner  generally  upon  the  provisions  of  the  act,  ^'  that  he 
had  given,  and  was  still  disposed  to  give,  to  the  law  an  extension  of 
construction  not  contemplated  by  Congress  at  the  time  of  its  passage, 
and  not  warranted  by  its  object." 

An  explanatory  report  of  the  commissioner  may  also  be  seen 
in  the  same  volume,  numbered  16.  As  regards  claims  under  the 
9th  section  of  the  amendatory  act  of  the  3d  March,  1817,  referred 
to  in  the  act  for  Mr.  Catlett's  relief,  limiting  the  duty  of  the  com- 
missioner to  the  carefully  examining  and  investigating  the  same, 
and  reporting  the  facts  in  such  [each]  case  to  Congress,  that  such 
provision  might  be  made  for  the  relief  of  the  respective  claim- 
ants as  should  be  deemed  just  and  proper.  In  conformity  there- 
with, reports  of  the  facts  in  numerous  cases  under  the  aforesaid  ninth 
section  were,  from  time  to  time,  reported  to  Congress  by  the  commis- 
sioner, prior  to  the  9th  April,  1818  ;  but  no  provision  for  the  relief  of 
the  claimants  was  enacted  till  the  Sd  March,  1826,  when  a  law  was 
passed  providing  that  any  person  having  a  claim  for  a  building  de- 
stroyed by  the  enemy  during  the  late  war,  under  the  act  of  the  9th 
April,  1816,  and  the  amendatory  act  of  3d  March,  1817,  which  had 
been  presented  to  the  commiasioner  bef<H*e  the  lOtli  ApriV)l%\%)  veA 
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not  paid  nnder  said  acts,  nor  finally  rejected  by  him,  might,  within 
nine  months  thereafter,  present  the  same,  with  the  evidence  to  sup- 

Sort  it,  to  the  Third  Auditor,  for  examination  and  adjustment ;  and 
irecting  him,  if  he  should  be  satisfied  that  the  building  or  buildings 
for  which  damages  were  claimed  ^'  was,  at  the  time  of  its  destruction, 
occupied  by  order  of  any  agent  or  officer  of  the  United  States  as  a 
place  of  deposit  for  military  or  naval  stores,  or  as  a  barracks  for 
the  military  forces  of  the  United  States,"  to  proceed  to  assess  the 
damages  and  certify  the  amount  for  payment  in  the  way  therein 
mentioned.  A  report  of  the  Third  Auditor's  proceedings  under 
the  law  of  1825  was  made  to  the  Senate  in  January,  1827,  and 
forms  Senate  document  No.  36,  second  session  nineteenth  Congress. 
That  law  authorizing  payment  for  buildings  only,  no  allpwance  for 
personal  property  destroyed  therein  was  made  in  any  case.  The 
claims  for  personal  property  so  destroyed  amounted,  as  the  report 
shows,  to  nearly  $300,000,  and  not  a  dollar  thereof  has  ever  been  paid 
by  the  United  States — all  the  subsequent  applications  to  Congress  for 
indemnification,  as  to  many  of  these  cases,  having  fiftiled.  For  the 
relief  of  owners  of  buildings  destroyed  by  the  enemy  while  occupied 
as  places  of  deposit  for  military  stores,  or  as  barracks  for  the  troops, 
by  order  of  officers  of  the  United  States,  sundry  special  acts  have  been 
since  passed,  but  without  authorizing,  in  a  8ing:e  instance,  it  Is  be- 
lieved, any  payment  for  personal  property  destroyed  in,  or  taken  away 
from,  such  buildings. 

At  the  first  session  of  the  twenty-second  Congress  the  Committee 
of  Claims  of  the  House  of  Representatives  appear  to  have  been  in- 
structed, by  a  resolution,  to  inquire  into  the  expediency  of  making 
further  provision  for  extending  and  more  effectually  carrying  into 
effect  the  provisions  of  the  act  of  the  9th  April,  1816,  before  men- 
tioned; and  on  the  16th  March,  1832,  the  committee  made  a  report, 
(printed  and  numbered  386,)  concluding  with  a  resolution  as  follows : 
'^  Besolvedy  That  it  is  inexpedient  to  legislate  on  the  matters  con- 
tained in  the  resolution." 

The  committee  appended  thereto  a  very  elaborate  report,  made  on 
5th  April,  1824,  by  a  select  committee  appointed  to  inquire  what 
further  legislative  provisions  were  fit  and  necessary  to  carry  into  effect 
the  provisions  of  the  aforesaid  act  of  the  3d  March,  1817,  amendatory 
of  that  of  the  9th  April,  1816.  The  latter  report  was  accompanied 
by  a  bill,  and  which,  by  renewal  at  the  succeeding  session  of  Congress, 
became,  it  is  believed,  after  modification,  the  law  of  the  3d  March, 
1826,  before  noticed.  This  general  view  of  the  course  pursued  in  re- 
lation to  cases  arising  under  the  ninth  section  of  the  law  of  the  9th 
April,  1816,  by  President  Madison  and  by  Congress,  has  been  pre- 
sented because  it  is  deemed  to  manifest  the  design  to  have  been  at  all 
times  that  the  aforesaid  ninth  section  should  be  construed  strictly ; 
and  a  knowledge  of  this  course  had  due  influence  in  the  action  of  this 
officer  on  the  claim  in  December,  1836 ;  and  the  course  pursued  in 
Congress,  with  reference  to  the  particular  case  of  Mr.  Catlett,  hfiis 
been  here  again  noticed,  because  it  is  considered  to  evince  an  inten- 
tion that  he  should  receive  no  relief,  unless  he  could  bring  his  claim 
within  the  principles  of  the  aforesaid  lawB  of  1816  and  1817. 
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The  papers  in  the  case  appear  to  have  been  recently  laid  before  the 
late  Attorney  General,  and  by  whom  an  opinion  has  been  given,  as 
follows : 

"  I  am  satisfied  that  Mr.  Catlett  is  entitled  to  relief,  under  the 
special  act  passed  for  his  benefit ;  but  I  have  not  as  yet  been  able  to 
bring  mv  mind  to  a  satisfactory  conclusion  as  to  the  proper  measure 
of  compensation  to  be  applied,  namely,  whether  it  should  be  the  war 
price  or  the  peace  price  that  ought  to  be  allowed. 

^'J.  J.  CRITTENDEN." 

The  opinion,  it  is  observed,  does  not  express  that  Mr.  Catlett  is  en- 
titled to  reliel  under  the  special  act,  upon  the  principles  of  the  aforesaid 
laws  of  1816  and  1817  ;  and,  verbally,  Mr.  Catlett  has  signified  that 
the  Attorney  General  threw  those  laws  entirely  out  of  view,  and  relied 
on  some  other  ground. 

The  special  act  appears  to  me  to  confer  no  power  on  the  accounting 
officers  to  settle  the  claim  upon  any  other  principles  than  those  of  the 
laws  of  1816  and  1817,  to  which  it  refers  ;  nor  do  I  see  it  declared  in 
the  opinion  that  the  accounting  officers  would  be  justified  in  settling 
the  claim  upon  different  principles,  under  the  special  act,  independent 
of  any  other  authority. 

To  show  that  no  allowance  can  be  made  on  the  claim,  ^'  upon  the 

K'nciples  of  the  acts  of  Congress  of  the  9th  of  April,  1816,  and  3d  of 
rch,  1817,"  the  claim  will  be  now  reviewed,  taking  the  items 
separately,  and  the  testimony  applicable  to  each  ;  and, 

1.  As  to  one  hundred  and  forty-nine  hogsheads  of  tobacco  at  Not* 
tingham.  The  earliest  letter  of  General  Biscoe  to  the  claimant  con- 
tains as  follows : 

'*  At  your  request  for  information  in  relation  to  the  tobacco  (your 
property^  taken  from  the  warehouses  at  Nottingham  by  the  British 
during  tne  period  of  their  invasion,  I  have  to  state  that  a  part  of  your 
tobacco  was  used  by  my  order,  as  commanding  officer  at  Nottingham, 
for  the  purpose  of  erecting  a  breastwork  for  the  defence  of  the  place  ; 
and,  with  the  exception  of  three  or  four  hogsheads,  I  am  confident, 
out  of  the  sale  I  made  to  you  of  one  hundred  and  five  hogsheads,  that 
the  remainder  was  carried  away  by  the  enemy.  I  also  recollect  that 
Benjamin  Oden,  esq.,  remarked  that  a  portion  of  the  tobacco  thus 
used  was  sold  by  him  to  you." 

The  second  letter  from  General  Biscoe  to  the  claimant  purports  to 
be  in  answer  to  a  request  for  information  as  to  the  defence  of  Magru- 
der's  warehouse,  in  June,  1814,  and,  after  representations  relative 
thereto,  proceeds  thus : 

^'  I  am  aware  that  you  sustained  considerable  loss  in  tobacco  there, 
and  elsewhere  on  ♦ihe  Patuxent  river,  from  the  circumstance  of  your 
having  purchased  of  me  more  than  one  hundred  hogsheads,  which, 
?dth  tne  exception  of  a  few  (say,  to  the  best  of  my  recollection,  four 
or  five)  at  the  warehouses  here,  [the  letter  is  expressed  to  have  been 
written  at  Nottingham,]  were  either  burnt  in  Magruder's  warehouses 
at  the  period  above  stated,  or  were  carried  away  by  the  enemy,  on 
their  retreat  from  the  city  of  Washington,  to  their  shipping  at  this 
place.      At  one  period  I  used  the  tobacco  in  the  tuarehoiises  Kere  Ic^Y 
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military  purposes ;  a  part  of  which,  I  recollect,  was  your  property, 
having  sold  it  to  you." 

And  a  deposition  of  James  Baden  contains  as  follows: 
*'  General  George  W.  Biscoe,  commanding  the  Maryland  militia, 
on  the  17th  day  of  June,  1814,  (then  Major  Biscoe,)  ordered  the  to- 
hacco  to  be  rolled  out  of  the  warehouse  in  Nottingham,  Prince 
George's  county,  Maryland,  and  a  large  breastwork  made  of  the 
tobacco — the  cannon  planted  behind  it ;  and  then  we  fired  on  the 
British,  who  manned  eleven  barges,  commanded  by  Commodore  Barry, 
who  at  that  time  retreated.  The  heads  were  out  of  many  hogsheads, 
and  the  tobacco  a  sood  deal  torn  out.  The  British,  some  time  after, 
took  the  most  of  the  tobacco  from  that  warehouse ;    and  they  kept 

Eossession  of  the  waters  of  the  Patuxent  river,  as  high  as  Notting-- 
am,  from  that  time  until  they  burnt  the  Capitol." 

There  is  no  proof,  nor  is  it  even  alleged,  that  the  warehouse  at  Not- 
tingham was  ever  occupied  for  any  military  purpose  whatever,  nor 
yet  that  it  was  destroyed  by  the  enemy.  It  must  not  only  have  been 
occupied,  by  order  of  an  officer  or  agent  of  the  United  States,  as  a 
place  of  deposit  for  military  or  naval  stores,  or  as  barracks  for  the 
military  forces  of  the  United  States,  but  have  been  destroyed  by  the 
enemy  while  in  such  occupation,  and  in  consequence  thereof,  to  have 
brought  the  tobacco  in  it  within  the  9th  section  of  the  act  of  the  9th 
of  April,  1816,  even  as  construed  by  the  commissioner. 

The  part  of  the  aforesaid  deposition  of  James  Baden,  in  which,  after 
mentioning  the  breastwork,  and  the  cannon  planted  behind  it,  he 
says,  ^*and  then  we  fired  on  the  British,  who  manned  the  eleven 
barges,"  &c.,  is  not  only  unsustained  by  the  testimony  of  General 
Biscoe,  the  commanding  officer,  but  seems  to  be  in  confiict  with  an- 
other part  of  Mr.  Baden's  own  testimony,  which,  as  regards  Magru- 
der's  warehouse,  will  be  hereafter  noticed,  and  in  which  he  representg 
that  warehouse  to  have  been  burnt  by  the  enemy,  and  adds:  **thi8 
was  on  the  17th  day  of  June,  1814,  as  above  stated,  whidi  day  we 
prevented  them  from  coming  to  Nottingham,  which  probably  prevented 
that  warehouse  from  sharing  the  same  fate." 

Divested  of  the  testimony  as  to  that  firing,  the  case  will  be  devoid 
of  all  proof  of  any  conflict  at  Nottingham,  even  in  June,  1814.  It 
seems  obvious  from  the  testimony,  that  the  tobacco  then  rolled  out  of 
the  warehouse  there,  and  formed  into  a  breastwork,  was  only  tempo- 
rarily used,  and  that  the  enemy  did  not  carry  ofi'the  tobacco  from  the 
warehouse  there  till  they  were  on  their  retreat  from  Washington, 
after  burning  the  Capitol,  in  August.  Had  the  tobacco  so  used  been 
taken  or  destroyed  while  in  such  use,  the  testimony  as  observed  in 
the  former  report,  affords  no  means  for  determining  the  quantity 
taken  for  the  breastwork,  nor  how  much  of  what  was  taken  belonged 
to  Mr.  Catlett.  General  Biscoe,  in  his  first  letter,  alludes  to  a  scde 
by  him  of  106  hogsheads  to  Mr.  Catlett ;  but  it  appears,  by  his  second 
letter,  that  not  more  than  four  or  five  of  them  were  at  Nottingham — 
all  the  others  being  represented  to  have  been  either  burnt  in  Magm^ 
der's  warehouse  in  June,  or  carried  away  from  some  other  place  or 
places  on  the  Patuxent  by  the  enemy  on  their  retreat  in  August. 

Ab  to  51  of  the  149  hogsheads,  charged  with  being  in  the  ware- 
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hoose  at  Nottingham,  the  vouchers,  as  mentioned  in  the  former  re- 
rt,  consist  not  of  notes  for  the  receipt  thereof  into  the  warehouse, 
ut  of  manifests  for  the  delivery  of  the  same  out  of  it.  These  vouchers 
have  now  been  separated  from  the  others,  and  will  be  found  to  show 
thftt  35  of  the  51  were  deliveied,  in  1812  and  1813,  to  George  Biscoe 
&  Son,  and  put  in  their  barn  ;  that  two  others  were  delivered,  in  1813, 
to  George  Biscoe,  and  put  in  his  barn ;  that  four  others  were  delivered  in 
1811,  1812,  and  1813,  to  Francis  Green,  William  Morton,  and  Ed- 
ward Skinner,  and  put  in  George  Biscoe's  barn  ;  that  two  others  were 
delivered  in  March,  1814,  to  William  Sasscer,  and  put  iA  George 
Biscoe's  barn  ;  that  six  others  were  delivered,  in  1813,  to  Gerrard 
Greenfield,  and  put  in  the  red  barn ;  and  that  the  remaining  two 
were  delivered,  in  1813,  to  Walter  T.  Greenfield,  and  put  in  red 
store.  Any  military  occupation  of  these  barns  and  store  at  any  time 
is  not  proved,  or  even  alleged  ;  nor  is  there  any  proof  or  allegation 
of  the  destruction  of  those  buildings  by  the  enemy,  or  of  the  carrying 
off  by  them  of  any  tobacco  therefrom. 

2d.  As  to  115  hogsheads  of  tobacco  at  Magruder's. — The  statement 
in  relation  thereto,  in  General  Biscoe's  second  letter  to  the  claimant, 
is  as  follows  :  '*  You  request  information  on  the  subject  of  the  defence 
of  Magruder's  warehouse  in  June,  1814,  by  a  detachment  of  militia 
acting  under  my  orders.  In  reply,  I  have  to  state  that  the  captain 
ia  command  reported  to  me  his  rencounter  with  the  enemy  at  that 
place.  He  stated  that^  on  the  near  approach  of  the  British  barges 
(said  to  be)  under  the  command  of  Commodore  Barry  and  Colonel 
Ualcomb,  of  marines,  he  posted  his  men  behind  the  wareho.use,  sitii- 
ated  within  thirty  yards  of  the  shore ;  and  that,  so  soon  as  his  fire  of 
musketry  could  be  deemed  effectual,  he  commenced,  and  continued  to 
do  80  for  an  hour  or  two,  being  under  cover  of  the  warehouses.  Fi- 
nally his  ammunition  became  expended,  and  he  was  compelled  to 
retire.  The  enemy  then  landed  and  set  fire  to  the  warehouses,  which 
were  burnt."  The  remaining  part  of  the  statement  has  been  pre- 
viously cited. 

Jesse  8elby,  in  a  deposition  dated  December  20,  1833,  has  testified 
that  he  was  stationed  at  Magruder's  warehouse,  on  the  Patuxent 
river,  in  June,  1814,  in  a  company  of  Maryland  militia,  commanded 
by  Captain  Joshua  Naylor ;  and  that  the  warehouse,  he  verily  be- 
lieves, was  burnt  in  consequence  of  the  said  company  being  there,  and 
the  said  warehouse  affording  protection,  and  being  occupied  by  them ; 
also,  that  Captain  Naylor  died  in  the  year  1825.     And,  in  the  afore- 
said deposition  of  James  Baden,  he  has  testified  that  Captain  Naylor's 
company  of  Maryland  militia  was  stationed  behind  Magruder's  ware- 
house, and  as  soon  as  the  British  barges  came  within  gunshot,  comr 
fenced  firing  upon  them,  and  continued  until  the  ammunition  was 
expended  ;  that  they  then  retreated,  and  the  enemy  immediately 
landed,  set  fire  to  the  warehouse,  and  burnt  all  the  tobacco  within  it; 
that  this  was  on  the  17th  June,  1814,  the  day  the  militia  prevented 
them  from  coming  to  Nottingham,  which  probably  prevented  that 
warehouse  from  sharing  the  same  fate  ;  that  the  witness  was  inspector 
atMagruder's  warehouse,  but  commanded  a  company  on  that  day  at 
Nottingham;  that  Ch&rl&s  J.  Catlett  was  a  large  owner  oi  V>WiWi^ 
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and  a  very  heavy  sufferer  ;  that  the  witness  was  appointed  inspector 
in  January,  1813,  at  Magruder's  warehouse ;  and  that,  previous  to 
his  appointment,  James  Naylor  was  the  inspector. 

That  the  warehouse  was,  at  the  time  of  its  destruction,  or  indeed 
at  any  time,  occupied  by  order  of  an  officer  or  agent  of  the  United 
States,  as  a  place  of  deposit  for  military  or  naval  stores,  or  as  bar- 
racks for  the  troops,  is  not  pretended  ;  and  without  such  an  occupa- 
tion thereof  at  the  time  of  destruction,  the  tobacco  destroyed  in  it 
could  not  have  been  paid  for,  under  the  9th  section  of  the  act  of  9th 
April,  1816,  even  as  construed  by  the  commissioner.  The  tobacco 
could  not  have  been  brought  within  that  section  without  bringing  the 
building  also  within  it ;  and  the  non-presentation  of  a  claim  for  the 
destruction  of  the  building  may  be  viewed  as  a  strong  manifestation 
that  its  owners  were  satisfied  that  there  had  been  no  such  military 
occupation  of  it  as  to  entitle  them  to  any  remuneration  for  its  destruc- 
tion under  the  laws  of  1816  and  1817. 

3d.  As  to  4  hogsheads  of  tobacco  at  Cedar  point. — The  testimony 
in  relation  to  the  destruction  of  the  warehouse  there,  is  continued  in 
letter  of  the  Hon.  B.  J.  Semmes  and  the  Hon.  D.  Jenifer ;  and  with 
reference  to  which  it  may  suffice  here  merely  to  recite,  from  the  re- 
port of  this  office,  the  following  observations  ;  '*  From  this  testimony 
of  an  eyewitness,  it  is  obvious  that  the  destruction  of  the  warehouse 
was  not  caused  by  any  occupation  of  it  by  the  American  troops,  or 
even  of  their  having  been  stationed  against  it,  and  using  it  as  a  pro- 
tection ;  but  in  consequence  of  their  having  been  ordered  down  and 
attacked  the  enemy  when  in  possession  of  it,  and  in  the  act  of  carrying 
off  tobacco  therefrom.  It  shows,  too,  that  the  enemy,  in  taking  away 
tobacco,  were  not  governed  by  the  circumstance  of  the  building  in 
which  it  was  placed  having  been  used,  or  not,  for  a  military  purpose.*' 

Unable  to  perceive  that  the  accounting  officers  possess  any  power, 
under  the  special  act  for  Mr.  Catlett's  relief,  to  settle  his  claim  upon 
any  other  principles  than  those  of  the  laws  of  the  9th  April,  1816, 
and  3d  March,  1817,  therein  mentioned  ;  or  that,  upon  the  principles 
of  those  laws,  as  the  same  have  been  at  all  times  construed  in  acting 
under  them,  any  portion  of  the  claim  can  be  allowed  by  the  account- 
ing officers,  I  am  constrained  by  a  sense  of  duty,  without  making  an 
allowance  on  it,  to  again  report  the  case  to  the  Second  Comptroller 
for  his  decision  thereon. 

PETER  HAQNER,  Auditor, 

Albion  K.  Parris,  Esq., 

Second  Comptroller. 


No.  9. 


Treasury  Department, 
Second  Comptroller' a  Office,  September  29,  1841. 

Sir:    The  Attorney  General  having,  by  direction  of  the  Presi- 
dent of  the  United  States,  examined  the  claim  of  Charles  J,  Catlett, 
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under  the  act  for  his  relief  passed  July  2,  1836  ;  and  having  given 
an  opinion  that  said  Catlett  is  entitled  to  relief  under  that  act ;  and 
having  also  certified  that,  in  examining  the  case,  and  given  an  opin- 
ion, he  had  reference  to  the  acts  of  1816  and  1817,  as  furnishing  the 
rate  of  principle  for  the  decision  of  the  case,  I  think  an  account  should 
be^eported,  agreeably  to  the  opinion  of  the  Attorney  General;  and 
the  papers  are  accordingly  referred  back  to  you,  that  an  account  may 
be  accordingly  reported. 


Respectfully,  &c. 

Peter  Haonbr,  Esq., 

Third  Auditor, 


ALBION  K.  PARRIS,  ComptroUer. 


No.  10. 
The  United  States, 

To  Charles  J.  GaOett,  Da. 

For  this  sum,  allowed  under  a  special  act  of  Congress 
for  his  relief,  approved  July  2, 1836,  in  pursuance  of 
an  opinion  of  the  late  Attorney  General,  and  a  decision 
of  the  Second  Gomptroller  founded  thereon,  for  tobacco 
taken  or  destroyed  by  the  British  during  the  late  war 
with  Great  Britain,  at  Magruder's  warehouse.  Cedar 
Point  warehouse,  and  Nottingham  warehouse,  all  in 
the  State  of  Maryland |8,861  99 

Treasury  Department, 

Third  Auditor's  Office,  September  29,  1841. 

Stated  by  T.  QUNTON. 

Treasury  Department, 

Second  Gomptroller* s  Office,  September  29,  1841. 

Examined  by  J.  SEAVER. 

Endorsed:  *'No.  13280.  Account  of  Charles  J  Catlett.  Act  for 
his  relief.  $8,861  99.  Reported  September  29,  1841.  Requisition 
No.  9158,  dated  September  29,  1841,  for  five  thousand  six  hundred 
and  thirty-three  dollars  and  ninety-three  cents,  to  be  carried  to  his 
credit  on  the  books  of  the  Register  of  the  Treasury,  ($5,633  93 ;) 
requisition  No.  9159,  dated  29th  September,  1841,  for  three  thousand 
two  hundred  and  twenty-eight  dollars  and  six  cents,  to  be  carried  to 
his  credit  on  the  books  of  the  Fourth  Auditor,  ($3,228  06.") 


No.  11. 


[No.  13280.]  Treasury  Departbient, 

Third  Auditor's  Office,  September  29,  1841. 

I  certify  that  there  is  due  from  the  United  States  to  Charles  J. 
Catlett,  under  a  special  Act  of  CoDgress  for  hia  relief,  appio^^^  ^^ 

H.  Bep.  46 6 
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Jvljy  1836,  and  tn  pursuance  of  an  opinion  of  the  late  Attorney  Oeneral, 
and  a  decision  of  the  Second  Comptroller  founded  thereon^  the  sum  of 
eight  thousand  eight  hundred  and  sixty-one  dollars  and  ninety-nine 
cents^  for  tcrhacco  taken  or  destroyed  by  the  British  during  the  late 
war  with  Great  Britain,  at  Magruder's  warehouse,  Cedar  Point  ware- 
house, and  Nottingham  warehouse,  all  in  the  State  of  Maryland  ;  and 
for  which  amount  two  requisitions  will  issue  in  favor  of  the  Treasurer 
of  the  United  States — one  for  the  sum  of  five  thousand  six  hundred 
and  thirty-three  dollars  and  ninety-three  cents,  to  be  carried  to  the 
credit  of  the  said  Charles  J.  Catlett,  on  the  books  of  the  Register  of 
the  Treasury ;  and  the  other  for  three  thousand  two  hundred  and 
twenty-eight  dollars  and  six  cents,  to  be  carried  to  his  credit  on  the 
books  of  the  Fourth  Auditor — as  appears  from  the  statement  and 
vouchers  herewith  transmitted  for  the  decision  of  the  Second  Comp- 
troller of  the  Treasury  thereon. 

PETER  HAQNER,  Auditor. 
Albion  K.  Pabris,  Esq., 

Second  Comptroller  of  the  Treasury. 


No.  12. 


Second  Comptrollbr's  Opficb. 

I  admit  and  certify  the  above  balance,  this  29th  day  of  September 
1841. 

ALBION  K.  PARRIS. 

Second  ComptrcUer. 
Endorsed:  ^'No.  13280— Charles  J.  Catlett." 


No.  13. 


**  An  act  to  authorize  the  payment  for  property  losty  captured,  or  de- 
stroyed by  the  enemy,  tvhile  in  the  military  service  of  the  United 
States,  and  for  other  perposes/'  approved  April  9,  1816;  and  the 
act  to  amend  the  same,  approved  March  3,  1817. 

The  original  act,  by  the  Ist  and  2d  sections,  provides  compensation 
for  '*  horses  "  killed  in  battle,  or  dying  of  wounds  received  in  battle^ 
or  for  v^nt  of  forage,  &c.;  or  '*  in  consequence  "  of  the  owner  being 
**  dismounted,  or  separated  and  detached  from  the  same,"  &c. 

By  the  3d  section,  compensation  is  provided  for  damage  *'  by  the 
loss,  capture,  or  destruction,  by  an  enemy,  of  any  horse,  mule,  ox. 
wagon,  cart,  boat,  sleigh,  or  harness,  while  such  property  was  in  the 
military  service  of  the  United  States,"  &c. 

By  the  5th  section,  *'  for  property  that  has  been  impressed  or  taken 
by  public  authority  for  the  use  or  subsistence  of  the  army,  &c.,  and 
the  same  shall  have  been  destroyed,  lost,  or  consumed." 
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By  the  9th  section,  for  damage  hy  the  destruction  of  private  *^  houses 
or  buildings  by  the  enemy,  while  the  same  were  occupied  as  a  military 
depositCy  under  the  authority  of  an  officer  or  agen£'  of  the  United 
States,"  &c.:  ^^  provided  it  shall  appear  that  such  occupation  was  the 
cause  of  the  destruction." 

In  the  amendatory  act  of  the  3d  of  March,  1817,  it  is  declared  that 
the  original  act  shall  ^^  extend  only  to  houses  or  other  buildings  oc- 
cupied by  an  order  of  an  officer  or  a^ent  of  the  United  States,  as  a 
place  of  deposite  for  military  or  naval  stores,  or  as  barracks  for  the 
military  forces  of  the  United  States,"  &c. 

The  3d  section  provides  compensation  for  any  person  ^^who  has 
sustained  damage  by  the  loss  of  any  horse,  mule,  ox,  wagon,  cart, 
boat,  sleigh,  or  harness  while  such  property  was  in  the  military  service 
of  the  United  States,  either  by  impressment  or  contract,"  &c. 

Endorsed:  ^^  Abstract  of  the  laws  of  the  9th  of  April,  1816,  and 
the  3d  of  March,  1817." 


In  the  House  of  Representatives,  February  22,  1843. 

Hr .  Linn,  from  the  Committee  on  Public  Expenditures,  to  which  the  sub- 
ject had  been  referred,  submitted  the  following  supplemental  report : 

The  Committee  on  Public  Expenditures^  to  whom  was  referred  a  resolu- 
tion of  the  House  instructing  them  ^^to  inquire  into  the  nature  of  a 
claim  formerly  presented  to  Congress  by  Charles  J.  Callett^  of  Vir- 
ginia,  which,  by  a  law  parsed  on  the  2d  July,  1836,  the  proper  ac- 
counting officers  of  the  Trea^sury  Department  were  authorized  and 
directed  to  settle  upon  the  principles  of  the  acts  of  Congress  of  the  9th 
of  April,  1816,  and  Zd  of  March,  1817 ;  whether  said  daim  has  been 
settled,  and  what  amount  paid;  whether  the  accounting  officers  of  the 
Treasury  Department  allowed  said  daim  on  principles  established  by 
the  laws  above  referred  to,  or  whether  it  was  done  upon  the  authority 
or  order  of  the  President  of  the  United  States,  and  settled  upon  the 
principles  authorized  by  law  ;  why  such  settlement  was  not  made  at  an 
earlier  period;  and  if  upon  such  order  of  the  President,  under  whai 
law  or  by  what  authority  he  directed  the  payment  of  such  daim;  and 
whether  such  daim  was  first  referred  to  be  paid  on  such  order,  and  by 
what  authority  and  under  what  circumstances  the  said  a^ccouniing  offi- 
cer uUimxitdy  allowed  it,  and  to  whaJtfund  such  payment  was  charged  ; 
and  to  report  any  and  all  the  circumstances  deemed  pertinent,  conr 
nected  tvith  the  settlement  of  said  daim,"  respectfully  report: 

That,  on  the  30th  day  of  August  last,  the  committee  submitted  a 
report  in  relation  to  the  matters  referred  to  them. — (See  Eep.  No.  1103, 
H.  R.^  This  report  was  confined  to  the  testimony  taken  before  the 
committee  and  certain  letters  of  the  President,  directing  the  action  of 
the  department  of  the  government  to  whom  belonged  the  considera- 
tion of  the  claim  of  Mr.  Catlett.    Since  the  making  of  ttiat  iC50t\,^ 
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complaints  that  it  is  incomplete,  and  does  injustice  to  the  persons  in- 
terested, inasmuch  as  it  is  unaccompanied  with  copies  of  the  papers 
upon  which  thfe  action  of  the  government  was  founded,  have  reached 
the  committee.  With  the  view  of  removing  the  cause  of  these  com- 
plaints, and  supplying  the  deficiences  of  the  former  report,  the  com- 
mittee beg  leave  to  submit  the  papers  referred  to.  A  list  of  them  will 
be  found  subjoined  to  the  letter  oi  the  Auditor,  from  whose  office  the 
copies  were  obtained. 


Tkeasury  Department, 
Third  Auditors  Office,  February  15,  1843. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  8th  instant,  returning  to  me  the  papers  in  the  case  of  Charles  J. 
Catlett,  in  two  parcels,  and  requesting  to  be  fiirnished  with  copies  of 
those  contained  in  one  of  the  bundles,  in  order  that  they  may  be  re- 
ported to  the  House. 

A  transcript  of  the  papers  contained  in  the  parcel  designated  to  be 
copied,  and  a  list  of  which  is  subjoined,  has  accordingly  been  made, 
and  is  herewith  transmitted. 

With  great  respect,  your  most  obedient  servant, 

PETER  HAGNER,  Auditor, 
Hon.  A.  L.  Linn, 

Chairman  Com.  on  Public  Expenditures ^  H,  B. 


List. 

Copy  of  letter  from  the  Third  Auditor  to  Hon.  P.  Ihrie,  January 
25,  1832. 

Senate  printed  report  No.  56,  January  13,  1835. 

Senate  printed  bill  No.  101,  January  13,  1835. 

Senate  printed  bill  No.  95,  January  27,  1836,  with  endorsement  of 
the  President,  June  7,  1841. 

Decision  of  accounting  officers,  December  30,  1836. 

Copy  of  a  letter  from  the  Hon.  D.  Webster  to  Second  Comptroller, 
February  27,  1837. 

Copy  of  a  letter  from  R.  Smith,  esq.,  to  the  Solicitor  of  the  Treas- 
ury, September  11,  1841. 

Certificate  of  the  Register  of  the  Treasury,  September  12,  1841. 

Certificate  of  the  Fourth  Auditor,  September  20,  1841. 

Instructions  of  the  President,  (no  date.) 

Report  of  the  acting  Third  Auditor,  September  20,  1841. 

Instructions  of  the  President,  September  21,  1841. 

Additional  instructions  of  the  President,  September  23,  1841. 

Additional  report  of  the  Third  Auditor,  September  28,  1841. 

Attorney  General's  opinion,  and  his  and  R.  Smith's  letters,  Septem- 
ber 28,  1841. 

Second  Comptroller's  letter  to  Third  Auditor,  September  29,  1841. 

Official  statement  and  report  No.  13280,  September  29,  1841. 
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List  of  papers  laid  before  the  Attorney  G-eneral. 

Abstract  of  the  laws  of  9th  April,  1816,  and  3d  March,  1817. 


Treasury  Department, 
Third  Auditor*8  Office,  January  25,  1832. 

Sir:  In  reply  to  your  letter  of  the  23d  instant,  expressing  that  the 
Committee  of  Claims  had  instructed  you  to  request  such  information 
in  relation  to  the  claims  it  enclosed  as  might  be  within  my  possession,  I 
have  the  honor  to  observe,  so  far  as  concerns  the  one  in  the  name  of 
Charles  J.  Catlett,  whose  petition  appears  to  have  for  its  object  the 
passage  of  a  law  to  indemnify  him  for  a  large  quantity  of  tobacco  rep- 
resented to  have  been,  during  the  late  war  with  Great  Britain,  deposited 
in  the  public  warehouse  in  Nottingham,  to  have  been  used  by  •George 
W.  Biscoe,  then  commanding  a  detachment  in  the  Maryland  militia, 
in  erecting  a  breastwork  to  shelter  and  defend  his  men  against  the 
attacks  of  the  enemy,  and  to  have  been  taken  possession  of  by  the 
enemy,  and  destroyed  or  converted  to  their  own  use;  that  the  records 
of  the  late  commissioner  of  claims  cannot  be  found  to  afford  any  evi- 
dence of  the  exhibition  to  him  of  any  claim  for  the  tobacco  in  question ; 
that  one  of  the  laws  he  had  to  administer  authorized  payment  for  prop- 
erty taken  for  the  use  of  the  army,  and  destroyed,  lost,  or  consumea, 
on  the  claim  being  sustained  by  such  evidence  as  the  regulations  estab- 
lished for  his  government  prescribed ;  and  that  no  reason  appears  to 
be  assigned  for  the  non-presentation  of  a  claim  for  remuneration  to 
him,  while  the  laws  alluded  to  were  in  existence,  nor  yet  for  the  non- 
ohtainment  of  any  testimony  on  the  subject  for  more  than  fourteen 
years,  when  the  facts  and  circumstances  may  be  supposed  to  have, 
in  a  considerable  degree,  escaped  from  recollection. 

The  only  document  accompanying  the  petition  is  a  letter  to  the 

petitioner,  from  Mr.   Biscoe,  dated  28th  August,  1828,  verified  on 

oath  ;  and  the  evidence  he  has  therein  given  seems  to  be  indefinite 

in  the  extreme.     It  is  as  follows :  '^  At  your  request  for  information 

in  relation  to  the  tobacco,  your  property,  taken  from  the  warehouse 

at  Nottingham,  by  the  British,  during  the  period  of  their  invasion, 

I  have  to  state  that  a  part  of  your  tobacco  was  used,  by  my  order,  as 

commanding  officer  at  Nottingham,  for  the  purpose  of  erecting  a 

breastwork  for  the  defence  of  the  place ;  and,  to  the  exception  of 

three  or  four  hogsheads,  I  am  confident,  out  of  the  sale  I  made  to 

you  of  one  hundred  and  five  hogsheads,  that  the  remainder  was 

carried  away  by  the  enemy.     I  also  recollect  that  Benjamin  Oden, 

esq.,  remarked  that  a  part  of  the  tobacco  thus  used  was  sold  by  him 

toyou."      Mr.  Biscoe  has  not,  it  will  be  perceived,  designated  either 

hmo  much  of  the  petitioner's  tobacco  was  included  in  the  part  used  by 

his  order  in  erecting  a  breastwork,  or  the  date  at  which  it  was  thus 

taken  and  used,  nor  declared  that  it  was  in  such  v^e  at  the  time  it 

was  taken  by  the  enemy.     According  to  the  language  of  the  letter, 

near  the  beginning,  it  was  "  taken  from  the  warehouBe  al  15o\.\aii^- 

ham^  by  the  British'/'  and  hence  it  may  be  inferred  ihal\Xi^  w&^ 
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thereof  as  a  breastwork  had  ceased,  and  that  it  had  been  returned  to 
the  warehouse  before  the  arrival  of  the  enemy. 
The  papers  are  returned. 
With  great  respect,  your  most  obedient  servant, 

P.  HAGNER,  AudUor. 
Hon.  Peter  Ihrib, 

Committee  of  Claims 

Endorsed :  Copy  of  a  letter  to  Hon.  Peter  Ihrie,  of  Committee  of 
Claims  of  House  of  Representatives,  from  Third  Auditor,  dated  Jan- 
uary 25,  1832. 


In  Senate  op  the  United  States,  January  13,  1835. 
Mr.  'frLER  made  the  following  report,  with  Senate  bill  No.  101. 

ITie  Committee  on  Finance ^   to  whom  was  re/erred  the  petition  of 

Charles  J.  Catlett,  respectfully  report : 

That  the  losses  of  the  petitioner  appear  to  have  been  very  severe, 
by  reason  of  the  military  operations  of  the  enemy,  during  the  late 
war  with  Great  Britain.  He  had  large  quantities  of  flour  and  to- 
bacco in  store  at  Alexandria,  and  considerable  quantities  of  tobacco 
in  the  Maryland  warehouses,  situated  at  various  points  on  the  waters 
making  into  the  Chesapeake  bay,  all  of  which  were  burnt,  captured, 
or  destroyed  by  the  enemy.  In  regard  to  the  chief  bulk  of  his  losses, 
the  committee  can  perceive  no  safe  principle  on  which  they  can  rest 
in  recommending  an  allowance.  The  utmost  extent  to  which  the 
government  can  with  safety  ^o,  in  remunerating  losses  to  individuals 
who  have  been  subjected  to  injury  by  the  fortunes  of  war,  is  to  pro- 
tect them  against  Us  ovm  act  and  its  consequences.  Thus,  if  a  house 
be  occupied  by  the  troops  of  the  country,  for  military  operations,  it 
thereby  is  placed  on  the  footing  of  any  other  military  position,  and 
may  be  justifiably  destroyed  by  the  enemy.  So,  if  private  property 
is  used  to  assist  in  the  defence  of  the  country,  or  in  the  prosecution  of 
offensive  military  operations,  it  becomes  as  liable  to  be  destroyed  by 
the  enemy  as  any  part  of  the  material  of  the  army  ;  and,  if  destroyed, 
the  government  is  fairly  answerable  for  its  value.  Keeping  this 
principle  in  view,  the  committee  can  find  no  sufficient  authority  to 
recommend  the  payment  of  by  far  the  largest  portion  of  the  claim  set 
up  by  the  petitioner.  But  there  are  portions  of  the  claim  which  the 
committee  consider  as  falling  under  the  principle  thus  laid  down. 
The  petitioner  had  in  store,  at  Magruder's  warehouse,  on  the  Pa- 
tuxent  river,  115  hogsheads  of  tobacco,  which,  along  with  the  ware- 
house, appear  to  have  been  burnt  by  the  British,  in  June,  1814.  He 
had  also  a  small  number  of  hogsheads  in  store  at  Cedar  Point  ware- 
house, which  were  destroyed  in  the  same  way.  The  proof  is  satis- 
factory to  show  thai  very  smart  conflicts  betiveen  detachments  of  the 
enemy  and  Maryland  troops  occurred  at  botli  tliese  places^  and  that  at 
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Nottingham  warehouse,  seven  miles  distant  from  Magruder's,  where 
the  petitioner  had  in  store  149  hogsheads  of  tobacco,  a  breastwork 
was  made  of  the  tobacco,  for  the  defence  of  the  American  troops. 

While  at  Magruder's  and  Cedar  point,  the  American  troops  found 
shelter  under  the  warehouses,  and  from  thence  continued  to  fire  on 
the  enemy  until  their  ammunition  was  expended.  It  is  also  in  proof 
that  other  warehouses,  equally  exposed,  were  left  unburnt,  in  conse- 
quence, as  is  believed,  of  the  absence  of  all  military  operations  in 
their  immediate  neighborhood,  by  the  troops  of  the  United  States. 
The  destruction  of  the  warehouses  at  Magruder's  and  Cedar  Point, 
with  their  contents,  and  the  abduction  of  the  tobacco  from  Notting- 
ham, seem  fairly  to  be  traceable  to  the  principle  laid  down  by  the 
committee  ;  and  to  this  extent  they  report  a  bill  for  his  relief.  The 
committee  have  not  been  able  to  satisfy  themselves  as  to  the  proper 
price  which  should  be  allowed  for  the  tobacco  thus  destroyed  and  carried 
off.  At  the  time  of  the  destruction,  the  prices  for  tobacco  were  merely 
nominal ;  but,  after  the  restoration  of  peace,  the  price  became  high.  It 
is  fairly  to  be  inferred  that  the  petitioner  would  have  continued  to  hold 
it  until  the  peace,  say  for  one  year  or  more,  he  being  at  the  time  a 
merchant  of  wealth  and  respectability,  and,  like  others  in  the  country, 
indulging  in  speculation  in  an  article  which  time  improves  in  quality, 
flavor,  and  price.  Under  all  the  circumstances,  however,  it  has  been 
deemed  most  advisable  to  submit  the  subject  to  an  equitable  decision  on 
the  part  of  the  accounting  oflScers,  when  the  intention  of  the  petitioner 
can  oe  better  inquired  into,  and  a  more  satisfactory  result  attained. 


In  Senate  op  the  United  States,  January  13, 1835. 

Mr.  Tyler,  from  the  Committee  on  Finance,  reported  the  following 
bill ;  which  was  read  and  passed  to  a  second  reading : 

A  BILL  for  the  relief  of  Charles  J.  Catlett. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  proper  accounting 
officers  of  the  Treasury  Department  be,  and  they  are.  hereby,  author- 
ized and  directed  to  settle  and  allow,  upon  just  and  equitable  prin- 
ciples, the  claim  of  Charles  J.  Catlett  for  tobacco  which  belonged  to 
him  at  Magruder's  warehouse.  Cedar  Point  warehouse,  and  Notting- 
ham warehouse,  all  in  the  State  of  Maryland,  and  was  lost,  captured, 
or  destroyed,  by  the  British  or  American  troops,  during  the  last  war 
between  the  United  States  and  Great  Britain  ;  which  said  allowance 
shall  be  carried  to  the  credit  of  the  said  Charles  J.  Catlett  on  the 
books  of  the  treasury. 

Endorsed :  Bill  rejected  in  1835 — January  13,  1835. 
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In  Senatb  of  the  United  States,  January  27, 1836. 

Mr.  Webster,  from  the  .Committee  on  Finance,  reported  the  following 
bill ;  which  was  read  and  passed  to  a  second  reading : 

A  BILL  for  the  relief  of  Charles  J.  Catlett. 

Be  it  enacted  by  the  Stnaie  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  proper  accounting 
oflScers  of  the  Treasury  Department  be,  and  they  are  hereby,  author- 
ized and  directed  to  settle  and  allow,  upon  the  principles  of  the  acts 
of  Congress  of  the  9th  April,  1816,  and  3d  March,  1817,  the  claim  of 
Charles  J.  Catlett  for  tobacco  which  belonged  to  him  at  Magruder's 
warehouse.  Cedar  Point  warehouse,  and  Nottingham  warehouse,  all 
in  the  State  of  Maryland,  and  was  lost,  captured,  or  destroyed  by  the 
British  or  American  troops,  during  the  last  war  between  the  United 
States  and  Great  Britain  ;  which  said  allowance  shall  be  carried  to 
the  credit  of  the  said  Charles  J.  Catlett  on  the  books  of  the  treasury. 

Endorsed  :  I  remember  having  looked  into  the  testimony  accompany- 
ing Mr.  Catlett's  case,  and  out  of  which  this  bill  originated,  wnen  I 
was  a  member  of  the  Senate.  The  subject  was  then  discussed,  in 
which  discussion  I  bore  a  part,  and  my  opinion  was  favorable  to  the 
claimant.  I  refer  it  now  to  the  decision  of  the  Attorney  General,  on 
the  questions  which  may  arise  out  of  the  testimony. 

JOHN  TYLER. 

June  7,  1841. 


Report  of  the  Third  Auditor  on  the  daim  under  the  act  for  the  relief  of 

Charles  J,  Catlett, 

Treasury  Department, 
Third  Auditor's  OfficCy  December  30,  1836. 

The  claim  he  has  preferred  is  as  follows  : 

To  loss  of  tobacco  by  British  spoliation  during  the  last  war,  and  for 
which  Congress  has  ordered  restitution,  viz : 
149  hogsheads  at  Nottingham. 
115        do.        at  Magruder's. 
4        do.        at  Cedar  Point. 

Total,  268  hogsheads  tobacco,  at  $96  90§— $25,970  27. 

To  interest  from  17th  November,  1815,  at  which  time,  and  at  the 
above  rate  per  hogshead,  he  sold  the  remnant  and  refuse  of  his  tobacco 
to  Phineas  Janney,  oi  Alexandria. 

At  the  2d  session  of  the  23d  Congress,  (January  13, 1835,)  a  bill  for 
his  relief  appears  to  have  been  reported  from  the  Committee  on  Fin- 
ance of  the  Senate,  accompanied  by  a  report,  which  was  ordered  to  be 
printed.     After  mentioning  therein  that  his  losses  appeared  to  have 
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been  very  severe,  by  reapon  of  the  military  operations  of  the  enemy 
during  the  late  war  with  Great  Britain,  and  that  he  had  large  quan- 
tities of  flour  and  tobacco  in  store  at  Alexandria,  and  considerable 
quantities  of  tobacco  in  the  Maryland  warehouses,  situated  at  various 
points  on  the  waters  making  into  the  Chesapeake  bay,  all  of  which 
were  burnt,  captured,  or  destroyed  by  the  enemy,  the  committee  pro- 
ceeded to  observe  that,  in  regard  to  the  chiefbulk  of  his  losses,  it  could 
perceive  no  safe  principal  upon  which  it  could  rest  in  recommending  an 
allowance  ;  that  the  utmost  extent  to  which  the  government  can  with 
safety  go,  in  remunerating  losses  to  individuals  who  have  been  subjected 
to  injury  by  the  fortunes  of  war,  is  to  protect  them  against  its  own  act 
and  its  consequences.     Thus,  if  a  house  be  occupied  by  the  troops  of  the 
country  for  military  operations,  it  thereby  is  placed  on  the  footing  of  any 
other  military  position,  and  may  be  justifiably  destroyed  by  the  enemy ; 
so,  if  private  property  is  used  to  assist  in  the  defence  of  the  country,  or 
in  the  prosecution  of  offensive  military  operations,  it  becomes  as  liable 
to  be  destroyed  by  the  enemy  as  any  part  of  the  material  of  the  army  ; 
and,  if  destroyed,  the  government  is  fairly  answerable  for  its  value. 
That,   keeping  this   principle  in   view,   the  committee  could  find 
no  sufficient  authority  to  recommend  the  payment  of  by  far  the 
largest  portion  of  the  claim  set  up  by  the  petitioner,  but  that  ther6 
were  portions  of  the  claim  which  the  committee  consider  as  falling 
under  the  principle  thus  laid  down ;  that  the  petitioner  had  in  store 
at  Magruder's  warehotMC,  on  the  Patuxent  river,  115  hogsheads  of 
tobacco,  which,  along  with  the  warehouse,  appear  to  have  been  burnt 
by  the  British  in  June,  1814;  that  he  had  also  a  small  number  of 
hogsheads  in  store  at  Cedar  Point  warehouse,  which  were  destroyed 
in  the  same  way ;  that  the  proof  was  satisfactory  to  show  that  very 
smart  conflicts  between  detachments  of  the  enemy  and  Maryland 
troops  occurred  at  both  places ;  and  that  at  Nottingham  warehouse, 
seven  miles  distant  from  Magruder's,  where  the  petitioner  had  in 
store  149  hogsheads  of  tobacco,  a  breastwork  was  made  of  the  tobacco, 
for  the  defence  of  the  American  troops;  that,  while  at  Magruder's  and 
Cedar  Point,  the  American  troops  found  shelter  under  the  warehouses, 
and  from  therein  continued  to^  fire  on  the  enemy  until  their  ammuni- 
tion was  expended ;  that  it  was  also  in  proof  that  other  warehouses^ 
equally  exposed^  were  left  unburnt,  in  consequence^  as  was  believed,  of  the 
absence  of  all  military  operaiions  in  their  immediate  neighborhood  by  the 
troops  of  the  United  States  ;  that  the  destruction  of  the  warehouses  at 
Magruder's  and  Cedar  Point,  with  their  contents,  and  the  abduction 
of  the  tobacco  from  Nottingham,  seemed  fairly  to  be  traceable  to  the 
principle  laid  down  by  the  committee,  and  to  thai  extent  it  reported  a 
hill  for  his  relief;  that  the  committee  had  not  been  able  to  satisfy 
themselves  as  to  the  proper  price  which  should  be  allowed  for  the 
tobacco  thus  destroyed  and  carried  off;  that,  at  the  time  of  the  de- 
struction, the  prices  for  tobacco  were  merely  nominal,  but  after  the 
restoration  of  peace  the  prices  became  high;  that  it  was  fairly  to  be 
inferred  that  the  petitioner  would  have  continued  to  hold  it  until  the 
peace — say  one  year  more — he  being  at  the  time  a  merchant  of  wealth 
and  respectability,  and,  like  others  in  the  country,  indulging  in  spec- 
ulation in  an  article  which  time  improved  in  quality,  ftavoi^  ^xA 
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price;  and  that,  under  all  the  circumstances,  it  had  been  deemed  most 
advisable  to  submit  the  subject  to  an  equitable  decision  on  the  part  of 
the  accounting  officers,  when  the  intentions  of  the  petitioner  could  be 
better  inquired  into,  and  a  more  satisfactory  result  attained.  The 
bill  to  which  the  report  refers  authorized  and  directed  the  proper  ac- 
counting officers  of  the  Treasury  Department  to  settle  and  allow,  upon 
jtLst  and  equitable  principles,  the  claim  of  Charles  J.  Catlett,  lor 
tobacco  which  belonged  to  him  at  Magruder's  warehouse.  Cedar  Point 
warehouse,  and  Nottingham  warehouse,  all  in  the  State  of  Maryland, 
and  was  lost,  captured,  or  destroyed  by  the  British  or  American 
troops  during  the  last  war  between  the  United  States  and  Great 
Britain ;  and  prescribed  that  the  allowance  should  be  carried  to  the 
credit  of  said  Charles  J.  Catlett  on  the  books  of  the  treasury. 

On  the  19th  February,  1835,  the  bill  appears  to  have  been  rejected; 
and  on  the  following  day  a  reconsideration  of  the  vote  was  moved, 
and  the  motion  laid  on  the  table.  No  further  action  on  it  appears  to 
have  been  had  during  the  session. 

At  the  last  session  of  Congress  another  bill  for  the  relief  of  Charles 
J.  Catlett,  in  precisely  the  same  form  as  the  one  before  noticed,  was 
reported  from  the  Committee  of  Finance  of  the  Senate,  unaccompanied 
by  any  report  in  relation  to  it.  This  bill  appears  to  have  been  read 
a  second  time,  and  considered  as  in  Committee  of  the  Whole,  on  the 
29th  March,  1836,  and  to  have  been  then,  on  KH)tion,  ordered  to  lie 
on  the  table,  where  it  rested  till  the  24th  June  following,  when  the 
consideration  of  it,  as  in  Committee  of  the  Whole,  is  shown  to  have 
been  resumed,  and^  when  it  was  amended,  reported  to  the  Senate,  and 
the  amendment  concurred  in ;  and  in  the  amended  form  it  afterwards  be- 
became  a  law.  The  amendment  consisted  in  substituting  for  the  words 
*'  and  allow  upon  just  and  equitable  principles"  these :  ^^uponthe  prin- 
ciples of  the  acts  of  Congress  of  the  9th  April,  181 6,  and  3d  March,  1817." 
In  acting  on  the  claim,  therefore,  the  accounting  officers  will  have  to 
be  governed  not  by  the  views  of  the  committee  on  the  principles  laid 
down  in  their  report,  but  by  the  principles  of  the  acts  referred  to. 
So  far  as  respects  the  first  of  those  acts,  the  principles  in  question  are 
contained  in  the  9th  section  thereof,  and  which  provided  that  any 
person  who  in  the  late  war  between  the  United  States  and  Great 
Britain  sustained  damage  by  the  destruction  of  his  or  her  house  or 
building  by  the  enemy,  while  the  same  was  occupied  as  a  military 
deposit  under  the  authority  of  an  officer  or  agent  of  the  United 
States,  should  be  allowed  and  paid  the  amount  of  such  damage,  pro- 
vided it  should  appear  that  such  occupation  was  the  cause  of  the 
destruction.  And  the  act  of  the  3d  March,  1817,  provided  that  the 
aforesaid  9th  section  should  be  construed  to  extend  only  to  houses  or 
other  buildings  occupied  by  an  order  of  an  officer  or  agent  of  the 
United  States,  as  a  place  of  deposit  for  military  or  naval  stores,  or 
as  barracks  for  the  military  forces  of  the  United  States. 

Part  of  the  testimony  adduced  in  support  of  the  claim  consists  of 
two  letters,  dated  28th  August,  1828,  and  27th  February,  1832,  ad- 
dressed to  the  claimant  by  George  W.  Biscoe,  who  appears  to  have 
been  in  service  as  a  major  of  militia  of  the  State  of  Maryland.  The 
&Tai  of  these  letters  is  verified  on  oath,  and  in  it  the  writer  has  thus 
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expressed  himself:  '*At  your  request  for  information  in  relation  to 
the  tobacco,  your  property,  taken  from  the  warehouses  at  Nottingham 
by  the  British  during  the  period  of  their  invasion,  I  have  to  state 
that  a  part  of  your  tobacco  was  used  by  my  order,  as  commanding 
officer  at  Nottingham,  for  the  purpose  of  erecting  a  breastwork  for 
the  defence  of  the  place  ;  and,  to  the  exception  of  three  or  four  hogs- 
heads, I  am  confident,  out  of  the  sale  I  made  to  you  of  105  hogsheads, 
that  the  remainder  was  carried  away  by  the  enemy.  I  also  recollect 
that  Benjamin  Oden,  esq.,  remarked  that  a  part  of  the  tobacco  thus 
used  was  sold  by  him  to  you."  The  other  letter  contains  a  state- 
ment which  the  writer  represents  to  be  made  on  honor,  as  a  brigade 
commander  of  the  militia  of  Maryland,  and  as  an  officer  holding  a 
commission  of  surveyor  and  inspector  of  the  revenue  under  the  general 
government,  and  to  be  such  as  he  can  verify  on  oath,  if  necessary. 
This  statement  is  as  follows  :  '*  You  request  information  on  the  subject 
of  the  defence  of  Magruder's  warehouses  in  «/wne,  1814,  hy  a  detach- 
ment of  militia  acting  under  my  orders.  In  reply y  I  have  to  staie 
thai  the  captain  in  command  reported,  to  me  his  rencounter  with  the 
enemy  at  that  place.  He  stated  that,  on  the  near  approach  of  the 
British  barges  {said  to  be)  under  the  command  of  Commcdore  Barry 
and  Colonel  Malcomb,  of  marines,  he  posted  his  men  behind  the  ware- 
houses, situated  within  thirty  yards  of  the  shore;  and  that  so  soon 
as  his  fire  of  musketry  could  be  deemed  effectual  he  commenced,  and 
continued  to  do  so  for  an  hour  or  two,  being  under  cover  of  the  ware- 
houses ;  finally  his  ammunition  became  expended,  and  he  was  compelled 
to  retire.  The  enemy  then  landed  and  set  fire  to  the  warehouses,  which 
were  burnt.  I  am  aware  that  you  sustained  considerable  loss  in  tobacco 
there  and  elsewhere  on  the  Patuxent  river,  from  the  circumstances  of 
your  having  purchased  of  me  more  than  one  hundred  hogsheads,  which, 
with  the  exception  of  a  few  (say,  to  the  best  of  my  recollection,  four  or 
five)  at  the  warehouses  here,  were  either  burnt  in  Maeruder's  ware- 
houses at  the  period  above  stated,  or  were  carried  away  by  the  enemy, 
on  their  retreat  from  the  city  of  Washington  to  their  shipping  at  this 
place.  At  one  period  I  used  the  tobacco  in  the  warehouses*  here  for 
military  purposes,  a  part  of  which  I  recollect  was  your  property, 
having  sold  it  to  you.  " 

This  letter  is  denoted  to  have  been  written  at  Nottingham.  Another 
portion  of  the  evidence  adduced  is  contained  in  depositions  of  Jesse 
Belby  and  James  Baden,  dated  20th  December,  1833,  and  20th  Feb- 
ruary, 1835,  the  former  of  whom  has  testified  that  he  was  stalioned  at 
Magruder's  warehouse,  on  the  Patuocent  river,  in  June,  1814,  in  a  com- 
pany of  Maryland  militia  commanded  by  Captain  Joshua  Naylor;  and 
that  the  said  warehouse,  he  verily  believed,  was  burnt  in  consequence  of 
the  said  company  being  there,  and  the  said  warehouse  affording  protec- 
tion, and  being  occupied  by  them  ;  also,  that  Captain  Naylor  died  in  the 
year  1825.  And  Mr.  Baden  has  testified  that  General  G.  W.  Biscoe, 
commanding  the  Maryland  militia  on  the  17th  June,  1814,  (then 
Major  Biscoe,)  ordered  the  tobacco  to  be  rolled  out  of  the  warehouses 
in  Nottingham,  a  large  breastwork  to  be  made  of  the  tobacco,  and  the 
cannon  to  be  planted  behind  it ;  that  the  militia  then  fired  on  the 
British,  who  manned  eleven  barges,  commanded  by  Commodoi^  ^wt- 
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ry,  who,  at  the  time,  retreated ;  that  the  British,  some  time  after, 
took  the  most  of  the  tobacco  from  that  warehouse,  and  kept  posses- 
sion of  the  waters  of  the  Patuxent  river  as  high  as  Nottingham  until 
they  burnt  the  Capitol ;  that  Captain  Naylor's  company  of  Maryland 
militia  were  stationed  behind  Magruder's  warehouse,  and,  as  soon  as 
the  British  barges  came  within  gunshot,  commenced  firing  upon  them, 
and  continued  until  the  ammunition  was  expended ;  that  they  then 
retreated,  and  the  enemy  immediately  landed,  set  fire  to  the  ware- 
house, and  burnt  all  the  tobacco  within  it ;  that  this  was  on  the  17th 
June,  1814,  the  day  the  militia  prevented  them  from  coming  to  Not- 
tingham, which,  probably,  prevented  that  warehouse  from  sharing 
the  same  fate ;  that  the  witness  was  inspector  at  Magruder's  ware- 
house, but  commanded  a  company  on  that  day  at  Nottingham  ;  that 
Charles  J.  Catlett  was  a  large  owner  of  tobacco,  and  a  very  heavy 
sufferer  ;  that  the  witness  was  appointed  inspector,  in  January,  1813, 
at  Magruder's  warehouse ;  and  that,  previous  to  his  appointment, 
James  Naylor  was  the  inspector.  In  these  papers,  no  testimony  can 
be  perceived  by  the  Third  Auditor  which  will  serve  to  bring  the  claim 
within  the  principles  of  the  acts  of  1816  and  1817,  before  noticed.  Of 
the  use  of  the  warehouse  at  Nottingham  for  any  military  purpose 
there  is  no  proof  whatever,  nor  yet  of  its  having  ever  been  destroyed 
by  the  enemy  ;  and  that  the  taking  of  the  tobacco  therefrom  by  the 
enemy  was  not  at  the  time  at  which  the  same  was  rolled  out  and  used 
as  a  breastwork  by  the  American  troops,  nor  till  months  thereafter, 
is  evident — the  latter  transaction  appearing  by  Mr.  Baden's  deposi- 
tion to  have  been  on  the  17th  June,  1814,  and  the  former  appearing 
by  Major  Biscoe's  last  letter  to  have  been  on  the  retreat  of  the  enemy 
from  the  city  of  Washington ;  vvherefrom,  according  to  historical 
evidence,  they  retired  on  the  night  of  the  25th  August,  1814.  And 
had  the  taking  of  the  tobacco  by  the  enemy  been  while  it  was  in  the 
use  of  the  American  troops,  and  because  thereof,  the  testimony  affords 
no  means  of  determining  the  quantity  used  in  the  breastwork,  nor 
what  portion  of  that  belonged  to  the  claimant. 

As  to  Magruder's  warehouse,  it  is  not  pretended  to  have  ever  been 
occupied  as  a  place  of  deposit  for  military  or  naval  stores,  or  as 
barracks  for  the  military  forces  of  the  United  States,  either  by  or 
without  an  order  of  an  officer  or  agent  of  the  United  States  ;  and  a 
like  remark  is  applicable  to  the  warehouse  at  Cedar  Point,  the  testi- 
mony in  relation  to  which  is  contained  in  letters  of  the  Hon.  B.  J. 
Semmes  and  the  Hon.  D.  Jenifer  to  the  Committee  of  Claims,  each 
dated  February  27,  1832.  The  latter  gentleman  represents  that  some 
schooners  of  the  enemy  were  anchored  off  the  warehouse  ;  that  some 
of  the  crews  landed  and  were  in  the  act  of  taking  away  some  of  the 
tobacco,  when  General  Stuart,  the  commander  of  the  troops  in  the 
vicinity,  ordered  them  down,  and  commenced  an  attack  with  artillery 
upon  the  enemy  at  the  warehouse ;  that,  after  firing  several  shots 
from  cannon,  &c.,  the  warehouse  was  set  fire  to  by  the  enemy,  and 
burned  to  the  ground,  with  all  the  tobacco  then  in  the  house ;  that, 
had  the  attack  not  been  made  by  the  American  troops,  the  house,  it 
is  believed,  would  not  have  been  fired,  as  above  and  below,  on  the 
Potomac,  tobacco  warehouses  were  Vift\te3L\i^  l\i^  ^\i^\xi^  ^  ^\id  n.ot  de- 
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stroyed  ;  and  that,  being  at  the  time  acting  as  an  aid  to  the  general, 
the  writer  was  present,  and  saw  the  attack  and  burning  of  the  tobac- 
co warehouse.     From  this  testimony  of  an  eyewitness,  it  is  obvious 
that  the  destruction  of  the  warehouse  was  not  caused  by  any  occupa- 
tion of  it  by  the  American  troops,  or  even  of  their  having  been  sta- 
tioned against  it,  and  using  it  as  a  protection,  but  in  consequence  of 
their  having  been  ordered  down  and  attacked  the  enemy  when  in 
possession  of  it,  and  in  the  act  of  carrying  oflf  tobacco  therefrom.     It 
shows,  too,  that  the  enemy,  in  taking  away  tobacco,  were  not  gov- 
erned by  the  circumstance  of  the  building  in  which  it  was  placed 
having  been  used,  or  not,  for  a  military  purpose.     Had  not  the  claim 
appeared  to  the  Third  Auditor  to  be  such  as  can  in  no  point  be  brought 
within  the  principles  of  the  acts  of  1816  and  1817,  he  would,  as  to  the 
quantities  of  the  tobacco  taken  or  destroyed  by  the  enemy,  belonging 
to  the  claimant,  and  the  rates  to  be  allowed  for  the  same,  have  re- 
quired additional  testimony,  of  a  kind  different  from  that  afforded  by 
the  tobacco  notes,  &c.,  produced.     The  present  posssession  of  such 
notes  is  not  considered  as  any  certain  evidence  that  the  tobacco  they 
relate  to  belonged  to  the  claimant  when  the  warehouses  therein  men- 
tioned were  destroyed  or  ravaged  by  the  enemy,  nor,  indeed,  that  the 
same  was  then  in  those  warehouses.     To  prove  that  the  several  hogs- 
heads which  the  notes  relate  to  were  then  in  the  warehouses,  evidence 
on  oath,  drawn  from  the  books  of  the  inspector  at  each,  would  have 
been  deemed  necessary ;  and  to  prove  the  fact  of  their  having  belonged 
to  the  claimant,  and  the  rates  which  might  have  been  allowable  for 
them,  verified  extracts  from  the  account  books  of  the  claimant,  show- 
ing the  dates  of  purchase,  and  the  prices  paid  for  them,  would  have 
been  requisite.     It  is  observed,  that,  as  respects  the  charge  for  one 
hundred  and  forty-nine  hogsheads  at  Nottingham,  the  vouchers  rela- 
ting to  ffty^one  consist  not  of  notes  for  the  receipt  thereof  into  the 
warehouse,  but  of  manifests  for  the  delivery  of  the  same  out  of  it ; 
and  that  the  vouchers  as  to  two  of  the  hogsheads  at  Magruder's  are  of 
the  same  description.     In  case  the  claim  had  been   admissible,  on 
the  principles  of  the  acts  of  1816  and   1817,  the  value  of  the  to- 
bacco at  the  time  it  was  taken   or  destroyed  would,  in  conformity 
with  the  rules  which  governed  in  the  settlement  of  claims  under 
those  acts,  have  had  to  be  taken  as  the  guide  for  fixing  the  rates  of 
allowance ;  and  to  arrive  at  such  value,  the  cost  prices  before  the 
pe^e,  and  not  the  greatly  enhanced  prices  obtainable  thereafter, 
would  serve  as  the  most  fit  criterion.     As,  however,  the  claim  is  con- 
sidered by  the  Third  Auditor  to  be  in  no  point  allowable  by  the  ac- 
counting officers,  on  the  principles  of  the  before  mentioned  acts  of  the 
9th  of  April,  1816,  and  the  3d  of  March,  1817,  according  to  which 
they  are  directed  to  settle* it,  he,  without  asking  for  any  further  tes- 
timony, refers  the  case  to  the  Second  Comptroller,  for  his  decision 
thereon. 

PETER  HAGNEB,  AudU&r. 
Albion  E.  Parris,  Esq., 

Second  Comptrotter. 


'94  RINALDO   JOHNSON   AND    ANN   E.    JOHNSON. 


Trbasury  Department, 
Second  Comptroller's  Office^  January y  1837. 

I  concur  with  the  Third  Auditor  in  regard  to  the  claim  mentioned 
in  the  foregoing  report. 

ALBION  K.  PARRIS,  Comptroller. 

Endorsed :    (Copy.)    Decision  of  the  accounting  officers,  December 
30,  1836. 


Washinoton,  February  27,  1837. 

Mr.  C.  J.  Catlett  has  spoken  to  me  respecting  a  bill  passed  last 
session  for  his  relief. 

Ijcan  only  say  that  the  committee  who  reported  the  bill  were  satis- 
fied that  a  case  was  proved  by  the  evidence  which  entitled  him  to 
<K)mpen8ation  ;  that  tne  bill  was  intended  to  be  a  positive  enactment 
for  relief,  and  not  a  mere  reference  to  the  judgment  of  the  accounting 
officers  ;  and  that,  when  the  bill  was  amended  in  the  Senate,  it  was 
not  understood  by  me,  nor  do  I  suppose  it  was  by  others  of  the  com- 
mittee, that  the  reference  to  former  or  other  laws  was  for  any  other 
purpose  than  to  regulate  the  manner  of  proceeding  in  fixing  on 
amounts. 

It  would  seem  that  unless  the  act  be  so  construed  as  to  have  estab- 
lished the  existence  of  a  case  fit  and  proper  for  relief,  it  was  a  useless 
tind  vain  exercise  of  legislative  power. 

I  do  not  know  how  far  these  suggestions  may  be  fit  to  infiuence 
your  consideration  of  the  matter,  but  have  made  them  at  Mr.  Catlett's 
request,  and  shall  be  happy  if  it  should  be  found  consistent  with  the 
terms  of  the  law  to  grant  him  that  relief  which  I  know  the  commit- 
tee intended. 

Your  obedient  servant, 

DANIEL  WEBSTER. 

Hon.  Albion  K.  Parris. 

Endorsed :  Copy  of  letter  from  the  Hon.  Daniel  Webster  to  the 
Second  Comptroller,  27th  February,  1837. 


September  11,  1841. 

Sir  :  The  Attorney  General  having  decided  that  Mr.  Charles  J. 
•Catlett  is  entitled  to  relief  under  the  act  passed  for  his  benefit  in  the 
year  1836,  and  being  satisfied  that  the  amount  which,  in  a  fair  valu- 
ation of  his  property  destroyed  or  taken  by  the  enemy  during  the 
late  war,  would  exceed  the  claim  which  the  United  States  holds 
against  Mr.  Catlett,  you  will  be  pleased  to  return  to  Mr.  Catlett  the 
mortgage  or  lien  which  the  United  States  holds  against  the  property 
of  Mr.  Catlett  in  the  town  of  Alexandria. 


Charles  B.  Penrose,  Esq., 

Solicitor  of  the  Treasury, 
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Endorsed  :  (Copy.)  Letter  from  Richard  Smith,  esq.,  to  the  Solici- 
tor of  the  Treasury,  September  11,  1841. 


Treasury  Department, 
Register's  Office^  September  18,  1841. 

I  hereby  certify  that  there  is  due  from  Charles  J.  Catlett,  in  relation 
to  protested  bills  of  exchange  purchased  from  him,  the  sum  of  five 
thousand  six  hundred  and  thirty-three  dollars  and  ninety -three  cents, 
agreeably  to  the  First  Auditor's  report  No.  58753. 

T.  L.  SMITH,  Register. 
$5,633  93.] 

Endorsed:  Certificate T)f  the  Register  of  the  Treasury,  18th  Sep- 
tember, 1841. 


Treasury  Department, 
FmHh  Auditor* s  Office,  September  20,  1841. 

I  certify  that  Charles  J.  Catlett,  late  contractor,  stands  charged  on 
the  books  of  this  office  with  a  final  balance  of  three  thousand  two 
hundred  and  twenty-eight  dollars  and  six  cents. 

A.   0.  DAYTON. 
|3,228  06.] 

Endorsed:  Certificate  of  the  Fourth  Auditor,  September,  1841. 


Let  Mr.  Catlett  procure  a  statement  of  the  amount  of  his  debt  to 
the  government.  Let  him  have  a  conjectural  statement  made  of  the 
value  of  the  tobacco — 

First,  at  the  war  price  ; 

Second,  at  the  peace  price  ;  and  let  these  be  reported  to  me. 

J.  TYLER. 

Mr.  Hagner  will  make  the  statement  as  early  as  possible. 

Endorsed :  Instructions  of  the  President  of  the  United  States,  Sep- 
tember, 1841. 


Treasury  Department, 
Third  Auditor's  Office^  September  20,  1841. 

Sir:  In  obedience  to  your  instructions  in  the  case  of  Charles  J. 
Catlett,  which  require  the  procuring  by  him  of  a  statemeiit  of  tlift 
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amount  of  his  debt  to  the  government ;  the  making  a  coDJectural 
statement  of  the  value  of  the  tobacco — 

First,  at  the  war  price  ; 

Second,  at  the  peace  price  ; 
and  the  reporting  these  to  you  by  this  office,  I  have  the  honor  to  re- 
port that,  by  certificates  of  the  Register  of  the  Treasury  and  Fourth 
Auditor,  Mr.  Catlett  appears  to  stand  indebted — 

On  the  books  of  the  former  in  the  sum  of. $5,633  93 

And  on  the  books  of  the  latter  in  the  sum  of 3,228  06 


' 


8,861  99 


To  show  the  war  price,  Mr.  Catlett  has  procured  certificates  from 
John  Kurtz,  esq.,  and  General  Walter  Smith,  the  former  expressing 
that,  on  reference  to  the  books  of  Bowie  &  Kurtz,  who  were  large 
purchasers  of  Maryland  tobacco,  he  found  that  the  best  crops  of  Pa- 
tuxent  growth  were  worth  about  $50  per  hogshead,  average ;  and 
General  Smith  declaring  that  he  would  rate  the  best  crops  of  Mary- 
land tobacco,  during  the  late  war  with  Great  Britain,  at  about  |60 
per  hogshead,  adding  that  the  above  estimated  value  of  the  crops 
of  the  best  Maryland  tobacco  is  to  be  understood  as  including  firsta 
and  seconds  of  the  same  crops  ;  and  that  the  purchases  made  by 
Mr.  Catlett  on  the  Patuxent  had  always  been  understood  by  him 
to  be  among  the  best  crops  in  that  vicinity. 

Kelative  to  the  peace  price,  a  sale  appears  to  have  been  eflTected  by 
Mr.  Catlett,  to  P.  Janney,  esq.,  in  November,  1815,  of  five  hogsheads, 
(two  of  firsts  and  three  of  seconds,  and  which  he  represents  to  have 
been  refuse,)  at  $96  90 1  on  an  average — the  rate  charged  in  the  claim 
heretofore  preferred  by  him,  and  at  which,  although  urging  it  to  be  too 
low,  he  is  understood  to  be  disposed  to  have  it,  for  the  present  purpose, 
now  rated. 

Taking  the  quantity  of  tobacco,  as  charged  in  the  claim  of  Mr. 
Catlett,  at  268  hogsheads,  the  war  price,  assuming  the  average  be- 
tween $50  and  $60  per  hogshead,  (the  rates  specified  in  the  certificates 
of  Mr.  Kurtz  and  General  Smith,  say  $55,)  would  amount  to  $14,740; 
and  the  peace  price,  at  the  rate  Mr.  Catlett  heretofore  charged,  as 
aforesaid,  would  amount  to  $25,970  27. 

As  regards  the  actual  quantity  of  tobacco,  the  property  of  Mr. 
Catlett,  taken  or  destroyed  by  the  enemy  in  the  warehouses,  no  further 
evidence,  it  is  observed,  has  been  adduced  to  remedy  the  defects  pointed 
out  in  the  latter  part  of  the  Third  Auditor's  report  on  the  case,  dated 
30th  September,  1836,  a  copy  whereof  is  amongst  the  papers,  and  to 
which  I  respectfully  refer. 

Apprehensive  that  you  may  not  be  informed  of  the  facts  about  to  be 
mentioned,  1  deem  it  incumbent  on  me  to  add,  that  in  pursuance  of  a 
resolution  of  the  Senate,  passed  on  the  29th  January,  1839,  all  the  pa- 
pers in  the  case,  and  a  copy  of  the  report  of  the  Third  Auditor,  before 
mentioned,  were  transmitted  to  theSenate,  and  referred  to  the  Committee 
of  Claims ;  and  that  in  a  fewdays  thereafter,  onmotionof  the  chairman  of 
that  committee,  it  was  ''ordered  that  the  Committee  of  Claims  be  diJ- 
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charged  from  the  further  consideration  of  the  petition  of  Charles  J. 
Catlett,  and  that  the  petitioner  have  leave  to  withdraw  his  petition 
and  papers. 
With  the  highest  respect,  your  most  obedient  servant, 

J.  THOMPSON,  Acting  Auditor, 

The  President  op  the  United  States. 

Endorsed:  Report  of  the  acting  Third  Auditor  to  the  President, 
September  20,  1841. 

September  21,  1841. 

The  President  has  carefully  examined  the  opinion  of  the  Attorney 
General,  the  report  from  the  Third  Auditor's  office,  and  the  leading 
fact«  attendant  on  the  destruction  of  the  tobacco,  and  can  see  no  reason 
to  differ  with  the  Attorney  General  in  the  conclusion  to  which  he  has 
come,  that  Mr.  Catlett  is  fairly  entitled  to  remuneration  for  the  to- 
bacco destroyed,  and  the  only  difficulty  being  to  ascertain  whether  he 
is  entitled  to  receive  the  war  or  peace  price  ;  and  either  the  one  or  the 
other  exceeding  the  claim  of  the  government  against  him,  I  think  it 
proper  that  he  should  receive  a  quietus  or  discharge  from  the  govern- 
ment for  its  claims.  Such  discharge  will,  therefore,  be  given,  and  a 
credit  be  allowed  to  that  extent  on  the  books  of  the  Treasury. 

JOHN  TYLER. 

Copied  from  the  original,  by  J.  H.  Smith. 

Endorsed  :  Instructions  of  the  President  of  the  United  States,  Sep- 
tember 21,  1841. 


September  23,  1841. 

The  President  has  examined  the  claim  of  Charles  J.  Catlett  under 
the  special  act  passed  for  his  relief,  and,  believing  it  to  be  a  meritorious 
claim,  directs  the  accounting  officers  to  re-examine  the  case,  and,  if 
they  cannot  admit  the  claim,  to  report  the  case  specially  to  him,  with 
their  reasons  for  their  disallowance.  It  is  desirable  that  their  action 
should  be  had  as  soon  as  practicable. 

Endorsed :  Additional  instructions  of  the  President  of  the  United 
States,  23d  September,  1841. 


Additional  report  of  the  Third  Auditor  on  the  claim  of  Charles  J.  Cat- 
lett j  under  the  act  of  Congress  for  his  rdief  approved  2d  Jvly^  1836, 
mcide  in  pursuance  of  instructions  from  the  President  of  the  United 
Stages  dated  23d  September,  1841,  directing  the  accounting  officers  to 
re-examine  the  case,  and,  if  they  cannot  admit  the  claim,  to  report  the 
case  specially  to  him,  with  their  reasons  for  their  disallotoance. 

Treasury  Department, 
Third  Auditor's  Office,  September  28,  1841. 

Reference  is  made,  in  the  first  instance,  to  the  report  of  the  Third  Au- 
ditor, dated  30th  December,  1836,  and  concurred  in  by  the  Second Gopoi'^- 
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troller,  wherein  they  have  decided  that  no  part  of  the  claim  is  allowable 
by  them,  **upon  the  principles  oftheactsofCongresBof  the  9th  April, 
1816,  and  the  3d  March, 1817,"  aorreeably  to  which  they  were,  by  the 
aforesaid  acts  for  Mr.  Catlett's  relief,  directed  to  settle  it,  and  wherein 
reasons  are  assigned  for  that  decision. 

Mr.  Catlett  had,  before  presenting  to  the  Senate  the  petition  giving 
rise  to  the  act  for  his  relief,  sought  (so  far  as  regards  his  tobacco  at 
Nottingham)  redress  by  petition  presented  to  the  House  of  Represent- 
atives ;  and  to  the  report  of  the  Committee  of  Claims  thereon,  conclud- 
ing with  a  resolution  for  its  rejection,  printed  in  the  3d  volume  of 
Reports  of  Committees  House  of  Representatives,  Ist  session,  22d 
Congress,  No.  413,  reference  is  also  made.  The  papers  had  been  re- 
ferred by  the  committee  to  this  oflSce,  for  information ;  and  of  the 
Third  Auditor's  reply,  noticed  in  the  report,  a  copy  is  placed  here- 
with. The  subsequent  petition  appears  to  be  much  more  comprehen- 
sive in  its  scope,  and  to  have  been,  on  its  presentation  to  the  Senate, 
referred  to  the  Committee  on  Finance,  by  whom,  on  the  13th  of  May, 
1834,  a  report  was  made,  accompanied  by  a  bill,  on  which  there  ap- 
pears to  have  been  no  final  action  at  that  session.  At  the  succeeding 
session  the  committee  presented  a  like  report,  accompanied  by  a  bill 
directing  the  settlement  of  the  claim  ^^upon  just  and  equitable  prin- 
ciples," and  in  this  form  the  bill  was  rejected. 

A  reconsideration  of  the  vote  was  moved,  but  without  any  further 

{)roceeding8  at  that  session  of  Congress.     Another  bill  in  the  same 
brm  was  reported  on  the  27th  January,  1836,  and  was  read  a  second 
time,  and  considered  as  in  Committee  of  the  Whole,  on  the  29th  of 
March,  when  it  was  ordered  **that  it  lie  on  the  table."     The  consid- 
eration of  it  was  resumed  on  the  24th  of  June,  1836 ;  and  haviog 
been  then  amended  by  striking  out  the  words  ^'and  aUow  upohjtd 
and  equitable  principles  y*'  and  substituting  the  words  ^^upon  the  prin- 
ciples of  the  acts  of  Congress  of  the  9th  April,  1816,  and  the  3d  Marck^ 
1817,"  it  became  the  law  enacted  for  Mr.  Catlett's  relief.     The  acts 
of  1816  and  1817  had  to  be  executed  by  a  commissioner,  and  who,  bj 
tho  12th  section  of  the  former  of  those  acts  was  required  to  establisii, 
under  the  direction  or  with  the  assent  of  the  President  of  the  United 
States,  such  rules  as  are  therein  pointed  out;  and  for  the  roles  so 
established,  and  various  others  prescribed  by  the  President  for  the 
government  of  the  commissioner,  and  wherein  the  President's  con- 
structions of  sundry  provisions  of  the  laws  appear,  reference  is  vai^     _ 
to  the  3d  volume  of  State  papers,  1st  session  16th  Congress,  No.  41, 
H.  R. 

The  duties  of  the  commissioner  commenced  on  the  1st  July,  1816) 
and  terminated  on  the  9th  April,  1818  ;  soon  after  which,  the  busi- 
ness then  in  his  oflSce,  and  not  finally  acted  on  by  him,  was,  witi 
his  records  and  files,  transferred  by  law  to  this  office.  On  the  W 
November,  1816,  only  four  months  after  the  commissioner  entered  on 
his  office,  he  was  prevented  by  the  President  from  making  any  deci- 
sions under  the  9th  section  of  the  law  of  April,  1816,  being  the 
section  which  made  provision  for  the  payment  for  damages  by  the 
destruction  of  buildings  by  the  enemy  while  the  same  where  occupies 
Bs  a  military  deposit,  under  tYie  ovjA^iotW*^  qI  wcl  <ifficer  or  agent  of 
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the  United  States;  and,  thereafter,  no  award  was  ever  made  by  the 
commissioner  under  that  section.  At  the  following  session  of  Con- 
gress, the  President,  in  a  message  thereto,  assigned  as  the  reason  for 
his  suspending  proceedings  relative  to  the  claims  under  the  section  in 
question,  its  '^having  received  a  construction  giving  it  a  scope  of 
great  and  uncertain  extent/'  The  message  and  the  report  of  the 
committee  to  which  it  was  referred  are  printed  in  the  1st  volume  of 
State  papers,  2d  session  14th  Congress,  and  numbered  10  and  11. 
The  committee,  in  that  report,  have  declared  a  decided  opinion,  from 
a  conversation  with  the  commissioner  generally  upon  the  provisions 
of  the  act,  *^that  it  had  given,  and  was  still  disposed  to  give,  to  the 
law  an  extension  of  construction  not  contemplated  by  Congress  at  the 
time  of  its  passage,  and  not  warranted  by  its  object." 

An  explanatory  report  of  the  commissioner  may  also  be  seen  in  the 
same  volume,  numbered  15.  As  regards  claims  under  the  9th  section 
of  the  amendatory  act  of  the  3d  March,  1817,  referred  to  in  the  act  for 
Mr.  Catlett's  relief,  limiting  the  duty  of  the  commissioner  to  the  care- 
fully examining  and  investigating  the  same,  and  reporting  the  facts 
in  such  [each]  case  to  Congress,  that  such  provision  might  be  made 
for  the  relief  of  the  respective  claimants  as  should  be  deemed  just  and 
proper.  In  conformity  therewith,  reports  of  the  facts  in  numerous 
cases  under  the  aforesaid  9th  section  were,  from  time  to  time,  reported 
to  Congress  by  the  commissioner,  prior  to  the  9th  April,  1818;  but 
no  provision  for  the  relief  of  the  claimants  was  enacted  till  the  3d  of 
March,  1825,  when  a  law  was  passed  providing  that  any  person  hav- 
ing a  claim  for  a  building  destroyed  by  the  enemy  during  the  late  war, 
under  the  act  of  the  9th  April,  1816,  and  the  amendatory  act  of  the 
3d  March,  1817,  which  had  been  presented  to  the  commissioner  before 
the  10th  April,  1818,  and  not  paid  under  said  acts,  nor  finally  re- 
jected by  him,  might  within  nine  months  thereafter  present  the  same, 
with  the  evidence  to  support  it,  to  the  Third  Auditor,  for  examina- 
tion and  adjustment;  and  directing  him,  if  he  should  be  satisfied  that 
the  building  or  buildings  for  which  damages  were  claimed  ''was,  at 
the  time  of  its  destruction,  occupied  by  order  of  any  agent  or  officer 
of  the  United  States  as  a  place  of  deposit  for  military  or  naval  stores,, 
or  as  barracks  for  the  military  forces  of  the  United  States,"  to  proceed 
to  assess  the  damages  and  certify  the  amount  for  payment,  in  the  way 
therein  mentioned.  A  report  of  the  Third  Auditor's  proceedings* 
under  the  law  of  1825. was  made  to  the  Senate  in  January,  1827,  and 
forms  Senate  document  No.  36,  2d  session  19th  Congress.  That 
law  authorizing  payment  for  buildings  only,  no  allowance  for  per- 
sonal property  destroyed  therein  was  made  in  any  case.  The  claims 
for  personal  property  so  destroyed  amounted,  as  the  report  shows,  to 
nearly  $300,000,  and  not  a  dollar  thereof  has  ever  been  paid  by  the 
United  States — all  the  subsequent  applications  to  Congress  for  indem- 
nification, as  to  many  of  these  cases,  having  failed.  For  the  relief  of 
owners  of  buildings  destroyed  by  the  enemy  while  occupied  as  places 
of  deposit  for  military  stores,  or  as  barracks  for  the  troops,  by  ord'eir 
of  officers  of  the  United  States,  sundry  special  acts  have  been  sioce 
passed,  but  without  authorizing  in  a  single  instance,  it  \&  b^UftN^^^^ 
any  payment  for  personal  property  destroyed  in  or  taken  a^.^  ^ick 
snei  buildings. 
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At  the  let  session  of  the  22d  Congress,  the  Committee  on  Claims 
of  the  House  of  Representatives  appears  to  have  been  instructed,  by  a 
resolution,  to  inquire  into  the  expediency  of  making  further  pro- 
vision for  extending  and  the  more  effectually  carrying  into  effect  the 
provisions  of  the  act  of  the  9th  April,  1816,  before  mentioned;  and 
on  the  16th  March,  1832,  the  committee  made  a  report  (printed,  and 
numbered  386)  concluding  with  a  resolution,  as  follows  :  *'  Resolved^ 
That  it  is  inexpedient  to  legislate  on  the  matters  contained  in  the 
resolution." 

The  committee  appended  thereto  a  very  elaborate  report,  made  on  the 
5th  April,  1824,  by  a  select  committee  appointed  to  inquire  what  further 
legislative  provisions  were  fit  and  necessary  to  carryinto  effect  the  provi- 
sions of  the  aforesaid  act  of  the  3d  March,  1817,  amendatory  of  that  of 
the  9th  April,  1816.  The  latter  report  was  accompanied  by  a  bill,  and 
which,  by  renewal  at  the  succeeding  session  of  Congress,  became,  it 
is  believed,  after  modification,  the  law  of  the  3d  March,  1825,  before 
noticed.  This  general  view  of  the  course  pursued  in  relation  to  cases 
arising  under  the  9th  section  of  the  law  of  the  9th  April,  1816,  by 
President  Madison  and  by  Congress,  has  been  presented  because  it  is 
deemed  to  manifest  the  design  to  have  been  at  all  times  that  the  afore- 
said 9th  section  should  be  construed  strictly  ;  and  a  knowledge  of  this 
course  had  due  influence  in  the  action  of  this  officer  on  the  claim,  in 
December,  1836  ;  and  the  course  pursued  in  Congress,  with  reference 
to  the  particular  case  of  Mr.  Catlett,  has  been  here  again  noticed, 
because  it  is  considered  to  evince  an  intention  that  he  should  receive 
no  relief,  unless  he  could  bring  his  claim  within  the  principles  of  the 
aforesaid  laws  of  1816  and  1817. 

The  papers  in  the  case  appear  to  have  been  recently  laid  before  the 
late  Attorney  General,  and  by  whom  an  opinion  has  been  given,  as 
follows : 

*^  I  am  satisfied  that  Mr.  Catlett  is  entitled  to  relief  under  the  spe- 
cial act  passed  for  his  benefit ;  but  I  have  not  as  yet  been  able  to  bring 
my  mind  to  a  satisfactory  conclusion  as  to  the  proper  measure  of  com- 
pensation to  be  applied,  namely,  whether  it  should  be  the  war  price 
or  the  peace  price  that  ought  to  be  allowed. 

'^J.  J.  CRITTENDEN.'' 

The  opinion,  it  is  observed,  does  not  express  that  Mr.  Catlett  is 
entitled  to  relief  under  the  special  act,  upon  the  jyrinciples  of  the  afore- 
said laivs  of  1816  and  1817  ;  and,  verbally,  Mr.  Catlett  has  signified 
that  the  Attorney  General  threw  those  laws  entirely  out  of  view,  and 
relied  on  some  other  ground. 

The  special  act  appears  to  me  to  confer  no  power  on  the  accounting 
officers  to  settle  the  claim  upon  any  other  principles  than  those  of  the 
laws  of  1816  and  1817,  to  which  it  refers  ;  nor  do  I  see  it  declared  in 
the  opinion  that  the  accounting  officers  would  be  justified  in  settling 
the  claim  upon  different  principles,  under  the  special  act,  independent 
of  any  other  authority. 

To  show  that  no  allowance  can  be  made  on  the  claim,  '*  upon  the 
principles  of  the  acts  of  Congress  of  the  9th  of  April,  1816,  and  3d 
of  March,  1817/'  the  claim  wiW  "be  ivo^  x^NWR^^^Xakixi^  the  items 
separately,  and  the  testimony  appWcaW^  \.o  ^«i^\  ^Tk.^ 
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Ist.  As  to  149  hogsheads  of  tobacco  at  Nottingham.  The  earliest 
letter  of  General  Biscoe  to  the  claimant  contains  as  follows  : 

**  At  your  request  for  information  in  relation  to  the  tobacco  (your 
property)  taken  from  the  warehouses  at  Nottingham  by  the  British 
during  the  period  of  their  invasion,  I  have  to  state  that  a  part  of  your 
tobacco  was  used  by  my  order,  as  commanding  officer  at  Nottingham, 
for  the  purpose  of  erecting  a  breastwork  for  the  defence  of  the  place ; 
and,  to  the  exception  of  three  or  four  hogsheads,  I  am  confident,  out 
of  the  sale  I  made  to  you  of  105  hogsheads,  that  the  remainder  was 
carried  away  by  the  enemy.  I  also  recollect  that  Benjamin  Oden, 
esq.,  remarked  that  a  part  of  the  tobacco  thus  used  was  sold  by  him 
to  you." 

The  second  letter  from  General  Biscoe  to  the  claimant  purports  to 
be  in  answer  to  a  request  for  information  as  to  the  defence  of  Magru- 
ders  warehouses,  in  June,  1814,  and,  after  representations  relative 
thereto,  proceeds  thus : 

'*!  am  aware  that  you  sustained  considerable  loss  in  tobacco  there 
and  elsewhere  on  the  Patuxent  river,  from  the  circumstance  of  your 
having  purchased  of  me  more  than  one  hundred  hogsheads,  which, 
with  the  exception  of  a  few  (say,  to  the  best  of  my  recollection,  four 
or  five)  at  the  warehouses  here,  [the  letter  is  expressed  to  have  been 
written  at  Nottingham,]  were  either  burned  in  Magruder's  warehouses 
at  the  period  above  stated,  or  were  carried  away  by  the  enemy  on 
their  retreat  from  the  city  of  Washington  to  their  shipping  at  this 
place.  At  one  period  I  used  the  tobacco  in  the  loarehouses  here  for 
military  purposes,  a  part  of  which  I  recollect  was  your  property, 
having  sold  it  to  you." 

And  a  deposition  of  James  Baden  contains  as  follows : 

'*  General  George  W.  Biscoe,  commanding  the  Maryland  militia, 
on  the  17th  day  of  June,  1814,  (then  Major  Biscoe,)  ordered  the 
tobacco  to  be  rolled  out  of  the  warehouse  in  Nottingham,  Prince 
George's  county,  Maryland,  and  a  large  breastwork  made  of  the  to- 
bacco, the  cannon  planted  behind  it ;  and  then  we  fired  on  the  British, 
who  manned  eleven  barges,  commanded  by  Commodore  Barry,  who 
at  that  time  retreated.  The  heads  were  out  of  many  hogsheads,  and 
the  tobacco  a  good  deal  torn  out.  The  British,  some  time  after ^  took 
the  most  of  the  tobacco  from  that  warehouse  ;  and  they  kept  posses- 
sion of  the  waters  of  the  Patuxent  river,  as  high  as  Nottingham,  from 
that  time  until  they  burned  the  Capitol." 

There  is  no  proof,  nor  is  it  even  alleged,  that  the  warehouse  at  Not- 
tingham was  ever  occupied  for  any  military  purpose  whatever,  nor 
yet  that  it  was  destroyed  by  the  enemy.  It  must  not  only  have 
been  occupied,  by  order  of  an  officer  or  agent  of  the  United  States, 
as  a  place  of  deposit  for  military  or  naval  stores,  or  as  barracks  for 
the  military  forces  of  the  United  States,  but  have  been  destroyed  by 
the  enemy  while  in  such  occupation,  and  in  consequence  thereof,  to 
have  brought  the  tobacco  in  it  within  the  9th  section  of  the  act  of  the 
9th  of  April,  181B,  even  as  construed  by  the  commissioner. 

The  part  of  the  aforesaid  deposition  of  James  Baden  in  which,  after 
mentioning  the  breastwork,  and  the  cannon  planted  behind  it^  lie 
says,  ^*  and  then  we  £red  on  the  British,  who  manned  e\eveii\i«Lt^^^^^' 
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&c.,  is  not  only  unsustained  by  the  testimony  of  General  Biscoe,  the 
commanding  oflScer,  hut  seems  to  be  in  conflict  with  another  part  of 
Mr.  Baden's  own  testimony,  which,  as  regards  Magruder's  warehouse, 
will  be  hereafter  noticed,  and  in  which  he  represents  that  warehouse 
to  have  been  burned  by  the  enemy,  and  adds :  **  this  was  on  the  17th 
day  of  June,  1814,  as  above  stated,  which  day  we  prevented  them  from 
coming  to  Nottingham^  which  probably  prevented  that  warehouse  from 
sharing  the  same  fate/; 

Divested  of  the  testimony  as  to  that  firing,  the  case  will  be  devoid 
of  all  proof  of  any  conflict  at  Nottingham,  even  in  June,  1814.  It 
seems  obvious  from  the  testimony  that  the  tobacco  then  rolled  out  of 
the  warehouse  there,  and  formed  into  a  breastwork,  was  only  tempo- 
rarily used,  and  that  the  enemy  did  not  carry  off"  the  tobacco  from 
the  warehouse  there  till  they  were  on  their  retreat  from  Washington, 
after  burning  the  Capitol,  in  August.  Had  the  tobacco  so  used  been 
taken  or  destroyed  while  in  such  use,  the  testimony,  as  observed  in 
the  former  report,  aflbrds  no  means  for  determining  the  quantity 
taken  for  the  breastwork,  nor  how  much  of  what  was  taken  belonged 
to  Mr.  Catlett.  General  Biscoe,  in  his  first  letter,  alludes  to  a  sale 
by  him  of  105  hogsheads  to  Mr.  Catlett ;  but  it  appears,  by  his  sec- 
ond letter,  that  not  more  than  four  or  five  of  them  were  at  Notting-  • 
ham — all  the  others  being  represented  to  have  been  either  burnt  in 
Magruder's  warehouse,  in  June,  or  carried  away  from  some  other 
place  or  places  on  the  Patuxent  by  the  enemy,  on  their  retreat,  in 
August. 

As  to  51  of  the  149  hogsheads  charged  as  being  in  the  warehouse 
at  Nottingham,  the  vouchers,  as  mentioned  in  the  former  report,  con- 
sists not  of  notes  for  the  receipt  thereof  into  the  warehouse,  but  of 
manifests  for  the  delivery  of  the  same  out  of  it.  These  vouchers  have 
now  been  separated  from  the  others,  and  will  be  found  to  show  that 
35  of  the  51  were  delivered  in  1812  and  1813,  to  George  Biscoe  &  Son, 
and  put  in  their  barn  ;  that  two  others  were  delivered,  in  1813,  to 
George  Biscoe,  and  put  in  his  barn  ;  that  four  others  were  delivered, 
in  1811,  1812,  and  1813,  to  Francis  Green,  William  Morton,  and 
Edward  Skinner,  and  put  in  George  Biscoe's  barn  ;  that  two  others 
were  delivered  in  March,  1814,  to  William  Sasscer,  and  put  in  George 
Biscoe's  barn  ;  that  six  others  wen*  delivered  in  1813,  to  Gerrard 
Greenfield,  and  put  in  the  red  barn  ;  and  that  the  remaining  two 
w^re  delivered,  in  1813,  to  Walter  T.  Greenfield,  and  put  in  the  red 
store.  Any  military  occupation  of  these  barns  and  store  at  any  time 
is  not  proved  or  even  alleged ;  nor  is  there  any  proof  or  allegation  of  the 
destruction  of  those  buildings  by  the  enemy,  or  of  the  carrying  oflf 
by  them  of  any  tobacco  therefrom. 

2d.  As  to  115  hogsheads  of  tobacco  at  Magruder's. — The  statement 
in  relation  thereto,  in  General  Biscoe's  second  letter  to  the  claimant, 
is  as  follows:  *'  Fou  request  information  on  the  subject  of  the  defence 
of  Magruder's  warehouse,  in  June,  1814,  by  a  detachment  of  militia 
acting  uuder  my  orders.  In  reply,  I  have  to  state  that  the  captain  in 
command  reported  to  me  his  rencounter  with  the  enemy  at  that  place. 
He  stated  that,  on  the  near  approach  of  the  British  barges  (said  to  be) 
ander  the  command  of  CommoioTe  ^atn^y  «bwdi  GvA^tl^I  Malcomb,  of 
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marines,  he  posted  his  men  behind  the  warehouses,  situated  within 
thirty  yards  of  the  shore  ;  and  that  so  soon  as  his  fire  of  musketry 
could  be  deemed  effectual,  he  commenced,  and  continued  to  do  so  for 
an  hour  or  two,  being  under  cover  of  the  warehouses.  Finally  his 
ammunition  became  expended,  and  he  was  compelled  to  retire.  The 
enemy  then  landed  and  set  fire  to  the  warehouses,  which  were  burnt." 
The  remaining  part  of  the  statement  has  been  previously  cited. 

Jesse  Selby,  in  a  deposition  dated  December  20, 1833,  has  testified 
that  he  was  stationed  at  Magruder's  warehouse,  on  the  Patuxent 
river,  in  June,  1814,  in  a  company  of  Maryland  militia,  commanded 
by  Captain  Joshua  Naylor ;  and  that  the  warehouse,  he  verily  be- 
lieves, was  burnt  in  consequence  of  the  said  company  being  there, 
and  the  said  warehouse  affording  protection,  and  being  occupied  by 
them  ;  also,  that  Captain  Naylor  died  in  the  year  1825.  And,  in 
the  aforesaid  deposition  of  James  Baden,  he  has  testified  that  Cap- 
tain Naylor's  company  of  Maryland  militia  was  stationed  behind 
Magruder's  warehouse,  and  as  soon  as  the  British  barges  came  within 
gunshot  commenced  firing  upon  them,  and  continued  until  the  am- 
munition was  expended  ;  and  that  they  then  retreated,  and  the  enemy 
immediately  landed,  set  fire  to  the  warehouse,  and  burnt  all  the  to- 
bacco within  it ;  that  this  was  on  the  17th  June,  1814,  the  day  the 
militia  prevented  them  from  coming  to  Nottingham,  which  probably 
prevented  that  warehouse  from  sharing  the  same  fate  ;  that  the  wit- 
ness was  inspector  at  Magruder's  warehouse,  but  commanded  a  com- 
pany on  that  day  at  Nottingham ;  that  Charles  J.  Catlett  was  a  large 
owner  of  tobacco,  and  a  very  heavy  sufferer  ;  that  the  witness  was 
appointed  inspector  in  January,  1813,  at  Magruder's  warehouse,  and 
that  previous  to  his  appointment  James  Naylor  was  the  inspector ; 
that  the  warehouse  was,  at  the  time  of  its  destruction,  or  indeed  at 
any  time,  occupied  by  order  of  an  officer  or  agent  of  the  United  States, 
as  a  place  of  deposite  for  military  or  naval  stores,  or  as  barracks  for 
the  troops  is  not  pretended  ;  and  without  such  an  occupation  thereof, 
at  the  time  of  destruction,  the  tobacco  destroyed  in  it  could  not  have 
been  paid  for  under  the  9th  section  of  the  act  of  the  9th  April,  1816, 
even  as  construed  by  the  commissioner.  The  tobacco  could  not  have 
been  brought  within  that  section  without  bringing  the  building  also 
within  it,  and  the  non-presentation  of  a  claim  for  the  destruction  of 
the  building  may  be  viewed  as  a  strong  manifestation  that  its  owners 
were  satisfied  that  there  had  been  no  such  military  occupation  of  it 
as  to  entitle  them  to  any  remuneration  for  its  destruction  under  the 
laws  of  1816  and  1817. 

3d.  As  to  4  hogsheads  of  tobacco  at  Cedar  point. — The  testimony 
in  relation  to  the  destruction  of  the  warehouse  there  is  contained  in 
letters  of  the  Hon.  B.  J.  Semmes  and  the  Hon.  D.  Jenifer,  and  with 
reference  to  which  it  may  suffice  here  merely  to  recite,  from  the  report 
of  this  office,  the  following  observations  :  "  From  this  testimony  of 
an  eye-witness,  it  is  obvious  that  the  destruction  of  the  warehouse 
was  not  caused  by  any  occupation  of  it  by  the  American  troops,  or 
even  of  their  having  been  stationed  against  it,  and  using  it  as  a 
protection,  but  in  consequence  of  their  having  been  ordered  down  and 
attacked  the  enemj  when  in  possession  of  it,  and  in  tlie  act  oi  cObtT^- 
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ing  off  tobacco  therefrom.  It  shows,  too,  that  the  enemy,  in  taking 
away  tobacco,  were  not  governed  by  the  circumstance  of  the  building 
in  which  it  was  placed  having  been  used,  or  not,  for  a  military 
purpose." 

Unable  to  perceive  that  the  accounting  oflScers  possess  any  power,, 
under  the  special  act  for  Mr.  Catlett's  relief,  to  settle  his  claim  upon 
any  other  principles  than  those  of  the  laws  of  the  9th  April,  1816, 
and  3d  March,  1817,  therein  mentioned  ;  or  that  upon  the  principles 
of  those  laws^  as  the  same  have  been  at  all  times  construed  in  acting 
under  them,  any  portion  of  the  claim  can  be  allowed  by  the  account- 
ing officers,  I  am  constrained  by  a  sense  of  duty,  without  making  an 
allowance  on  it,  to  again  report  the  case  to  the  Second  Comptroller, 
for  his  decision  thereon. 

PETER  HAGNER,  Auditor. 

Albion  K.  P^^rris,  Esq., 

Second  Comptroller, 


I  am  satisfied  that  Mr.  Catlett  is  entitled  to  relief,  under  the  special 
act  passed  for  his  benefit,  but  I  have  not  as  yet  been  able  to  bring  my 
mind  to  a  satisfactory  conclusion  as  to  the  proper  measure  of  com- 
pensation to  be  applied — namely,  whether  it  should  be  the  war  price 
or  the  peace  price  that  ought  to  be  allowed  him. 

J.  J.  CRITTENDEN. 

Endorsed:  Papers  of  Charles  J.  Catlett. 


Washington,  September  28,  1841. 

Dear  Sir:  In  giving  your  opinion  on  the  case  of  Mr.  Catlett,  refer- 
red to  you  by  the  President  of  the  United  States  on  the  7th  June  last, 
did  you  not  have  reference  to  the  acts  of  1816  and  1817  ;  and  did  you 
not,  after  examining  Mr.  Hagner's  report  of  the  30th  December, 
1836,  and  the  other  papers  referred  to  you,  come  to  the  opinion  that  Mr. 
Catlett  was  entitled  to  relief  under  the  special  act,  upon  the  principlea 
of  the  laws  of  1816  and  1817,  therein  referred  to? 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

RICHARD  SMITH. 
Hon.  J.  J.  Crittenden, 

Late  Attorney  General. 


September  28,  1841. 

In  the  very  brief  opinion  expressed  in  an  endorsement  on  the  papers* 
of  Mr.  Catlett,  I  certainly  had  reference  to  the  special  act  passed  for 
his  relief,  and  to  the  several  acts  that  were  therein  referred  to,  as- 
furnishing  the  rule  or  principle  for  the  decision  of  his  case.     I  sup- 
posed,  ofcouFBe,  that  I  understood  tlie  case^  and  had  made  all  neces- 
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sary  examination  of  it,  before  I  attempted  to  give  any  opinion  about 
it.  Mr.  Hagner's  report  was  before  me,  but,  imagining  myself  capa- 
ble of  forming  an  opinion  on  the  case  for  myself,  I  do  not  know  that 
I  examined  that  report  very  thoroughly,  or  even  that  I  read  it  entirely 
through.  This,  I  presume,  will  be  a  sufficient  answer  to  the  inquiries 
on  the  preceding  page. 

J.  J.  CRITTENDEN. 


Treasury  Department, 
Second  Comptroller' 8  Office,  September  29,  1841. 

Sir  :  The  Attorney  General  having,  by  direction  of  the  President 
of  the  United  States,  examined  the  claim  of  Charles  J.  Catlett,  un- 
der the  act  for  his  relief  passed  July  2,  1836,  and  having  given  an 
opinion  that  said  Catlett  is  entitled  to  relief  under  that  act ;  and 
having  also  certified  that,  in  examining  the  case,  and  giving  an 
opinion,  he  had  reference  to  the  acts  of  1816  and  1817,  as  furnishing 
the  rate  or  principle  for  the  decision  of  the  case,  I  think  an  account 
should  be  reported,  agreeably  to  the  opinion  of  the  Attorney  General, 
and  the  papers  are  accordingly  referred  back  to  you,  that  an  account 
may  be  reported  accordingly. 
Eespectfully,  &c., 

ALBION  K.  PARRIS,  Comptroller. 

Peter  Hagner,  Esq.,  Third  Auditor. 


The  United  States  to  Charles  J.  Catlett.  Dr. 

For  this  sum  allowed  under  a  special  act  of  Congress  for 
his  relief,  aproved  July  2,  1836,  in  pursuance  of  an 
opinion  of  the  late  Attorney  General,  and  a  decision  of 
the  Second  Comptroller  founded  thereon,  for  tobacco 
taken  or  destroyed  by  the  British  during  the  late  war 
with  Great  Britain,  at  Magruder's  warehouse,  Cedar 
Point  warehouse,  and  Nottingham  warehouse,  all  in  the 
State  of  Maryland $8,861  99 

Treasury  Department, 
Third  Auditor's  Office,  September  29,  1841. 

Stated  by  T.  GUNTON. 

Treasury  Department, 
Second  Comptroller's  Office,  September  29,  1841. 

Examined  by  J.  SEAVEB. 

Endorsed:  No.  13280.  Account  of  Charles  J.  Catlett.  Act  for 
his  relief,  $8,861  99.  Reported  September  29,  1841.  Requisition 
No.  9168,  dated  September  29,  1841,  for  five  thousand  six  hundred 
and  thirty-three  dollars  and  ninety-three  cents,  to  \)e  earned  \.ci\i\% 
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credit  on  the  books  of  the  Register  of  the  Treasury,  ($5,633  93  ;)  re- 
quisition No.  9159,  dated  29th  September,  1841,  for  three  thousand 
two  hundred  and  twenty-eight  dollars  and  six  cents,  to  be  carried  to 
his  credit  on  the  books  of  the  Fourth  Auditor,  (|3,228  06.) 


[No.  13280.]  Treasury  Department, 

Third  Auditor's  Office^  September  29,  1841. 

I  certify  that  there  is  due  from  the  United  States  to  Charles  J.  Cat- 
lett,  under  a  special  act  of  Congress  for  his  relief,  approved  2d  July, 
1836,  and  in  pursuance  of  an  opinion  of  the  late  Attorney  General, 
and  a  decision  of  the  Second  Comptroller  founded  thereon,  the  sum 
of  eight  thousand  eight  hundred  and  sixty- one  dollars  and  ninety- 
nine  cents,  for  tobacco  taken  or  destroyed  by  the  British  during  the 
late  war  with  Great  Britain,  at  Magruder's  warehouse,  Cedar  Point 
warehouse,  and  Nottingham  warehouse,  all  in  the  State  of  Maryland, 
and  for  which  amount  two  requisitions  will  issue  in  favor  of  the 
Treasurer  of  the  United  States,  one  for  the  sum  of  five  thousand  six 
hundred  and  thirty-three  dollars  and  ninety-three  cents,  to  be  carried 
to  the  credit  of  the  said  Charles  J.  Catlett  on  the  books  of  the  Regis- 
ter of  the  Treasury  ;  and  the  other  for  three  thousand  two  hundred 
and  twenty-eight  dollars  and  six  cents,  to  be  carried  to  his  credit  on 
the  books  of  the  Fourth  Auditor,  as  appears  from  the  statement  and 
vouchers,  herewith  transmitted,  for  the  decision  of  the  Second  Comp- 
troller of  the  Treasury  thereon. 

PETER  HAGNER,  Auditor. 

Albion  K.  P arris,  Esq., 

Second  Comptroller  of  the  Treasury, 

Second  Comptroller's  Office. 

I  admit  and  certify  the  above  balance,  this  29th  day  of  September, 
1841. 

ALBION  K.  PARRI8, 
Second  Comptroller. 
Endorsed :  No.  13280.     Charles  J.  Catlett. 


Papers  of  Mr.  Catlett  left  with  Attorney  Oenerai,  June  7,  1841. 

Copy  of  law  of  Congress  for  his  relief,  with  an  endorsement  there- 
on by  the  President,  referring  the  case  to  him. 

Copy  of  Mr.  Webster's  letter  to  Judge  Parris,  27th  February,  1837. 

Mr.  Catlett's  account  $25,970  27,  with  interest  from  17th  Novem- 
ber, 1815. 

Bill  of  P.  Janney  to  Mr.  Catlett,  showing  the  price  of  the  tobacco 
jn  1825. 
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Keport  ot  the  committee  which  reported  the  bill. 

Mr.  Hagner's  report. 

Governor  Kent's  letter,  marked  A. 

Mr.  Catlett's  petition. 

James  Baden's  affidavit. 

8.  C.  Moran's  certificate. 

B.  J.  Semmes'  letter. 

D.  Jenifer's  letter. 

Greorge  Biscoe's  letter. 

George  Biscoe's  letter. 

George  Calvert's. 

Jesse  Selby's  deposition. 

Certificates  for  149  hogsheads  at  Nottingham, 

Certificates  for  115  hogsheads  at  Magruder's. 

Endorsed  :     List  of  papers  laid  before  the  Attorney  General,  1841. 


^^An  act  to  authorize  tlt^  payment  for  property  lost,  captured y  or  destroy^ 
ed  by  the  enemy,  while  in  the  military  service  of  the  United  Stales,  and 
for  other  purposes,"  approved  April  9,  1816  ;  and  the  act  to  amend 
the  same,  approved  March  3,  1817. 

The  original  act,  by  the  1st  and  2d  sections,  provides  compensation 
for  *' horses"  killed  in  battle,  or  dying  of  wounds  received  in  battle, 
or  for  want  of  forage,  &c.;  or  '*  in  consequence"  of  the  owner  being 
'^dismounted  or  separated  and  detached  from  the  same,"  &c. 

By  the  3d  section,  compensation  is  provided  for  damage  ^^ by  the 
loss,  capture,  or  destruction,  by  an  enemy,  of  any  horse,  mule,  ox, 
wagon,  cart,  boat,  sleigh,  or  harness,  while  such  property  was  in  the 
military  service  of  the  United  States,"  <fec. 

By  the  5th  section,  '^for  property  that  has  been  impressed  or  taken 
by  public  authority  for  the  use  or  subsistence  of  the  army,  (fee,  and 
the  same  shall  have  been  destroyed,  lost,  or  consumed." 

By  the  9th  section,  for  damage  by  the  destruction  of  private  ''houses 
or  buildings  by  the  enemy,  while  the  same  were  occupied  as  a  milita- 
ry deposit,  under  the  authority  of  an  officer  or  agent  of  the  United 
States,"  &c.;  * 'provided  it  shall  appear  that  such  occupation  was  the 
cause  of  the  destruction." 

In  the  amendatory  act  of  the  3d  of  March,  1817,  it  is  declared  that 
the  original  act  shall  * 'extend  only  to  houses  or  other  buildings  occu- 
pied by  an  order  of  an  officer  or  agent  of  the  United  States,  as  a  place 
of  deposit  for  military  or  naval  stores,  or  as  barracks  for  the  military 
forces  of  the  United  States,"  &c. 

The  3d  section  provides  compensation  for  any  person  "who  has 
sustained  damage  by  the  loss  of  any  horse,  mule,  ox,  wagon,  cart, 
hoat,  sleigh,  or  harness,  uhih  such  property  was  in  the  military  ser- 
vice of  the  United  States,  either  by  impressment  or  contract,"  &c. 

Endorsed  :  Abstract  of  the  laws  of  the  9th  April,  1816,  and  3d 
March,  1817. 
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In  the  Senate  of  the  United  States,  April  18,  1856. 

Mr.  Wade  made  the  following  report,  (to  accompany  bill  S.  255.) 

The  Committee  of  Claims,  to  whom  tvas  referred  the  petition  of  the  ad- 
ministrator of  Rinaldo  Johnson  and  of  Ann  E.  Johnson,  have  had 
the  same  under  consideration,  and  now  report: 

The  petition  seeks  to  obtain  indemnity  for  a  quantity  of  tobacco 
said  to  have  been  taken  and  destroyed  by  the  British  during  their  in- 
vasion of  Maryland  in  the  year  1814.  The  facts  and  principles  in- 
volved in  the  several  cases  being  identical,  it  was  deemed  proper  to 
consider  them  together.  These  and  similar  claims  have  been  fre- 
quently urged  upon  the  attention  of  Congress,  and  numerous  reports 
have  been  made,  in  both  Houses,  in  which  the  principles,  both  of  law 
and  equity,  involved  in  them,  have  been  elaborately  discussed. 

During  the  last  Congress,  a  bill  was  reported  and  passed  the 
Senate  for  the  payment  of  the  claims  of  these  petitioners.  The  re- 
port accompanying  the  bill  contains  the  following  statement  of  the 
case,  which  is  adopted  as  a  part  of  this  report : 

Commodore  Barney,  in  1814,  commanded  the  United  States  flotilla 
designed  by  the  American  government  to  protect  the  Chesapeake  bay 
and  its  tributaries  from  the  naval  force  of  the  enemy  ;  that  to  prevent 
the  capture  of  the  vessels  under  his  command,  he  was  compelled  to 
abandon  the  Chesapeake,  and  was  induced  to  sail  up  the  Patuxent 
river,  one  of  its  tributaries,  with  the  hope  that  the  British  would  be 
unable,  or  at  least  unwilling,  to  follow  with  their  larger  vessels.  This 
expectation  of  the  commodore  was  not  realized  ;  he  was  pursued  by 
the  enemy,  and  was  ultimately  compelled  to  blow  up  his  vessels  to 
prevent  their  capture. 

It  is  well  known  to  the  Senate,  that  from  this  period  the  Patuxent 
river  was  permanently  occupied  by  the  naval  forces  of  the  enemy,  and 
became  the  point  from  which  various  military  expeditions  were  ordered 
against  the  surrounding  country,  terminating  with  the  capture  of 
Washington,  and  the  burning  of  the  Capitol.  General  Winder  was 
placed  in  command  of  this  military  division  ;  the  militia  was  called 
out  to  resist  the  landing  of  the  British  forces,  and  for  a  considerable 
period  were  successful  in  several  instances  in  preventing  the  landing, 
and  in  all  instances  in  driving  the  enemy  back  to  their  vessels. 

It  appears,  from  the  evidence,  that  two  public  warehouses  had  been 
erected,  many  years  before  this  period,  upon  the  marginof  the  Patuxent, 
for  the  inspection  and  deposit  of  the  tobacco  grown  by  the  citizens  of 
Prince  George's  county — one  at  the  village  of  Nottingham,  the  other 
at  Magruder's  Ferry;  that  these  houses  were  in  1814  filled  with  hogs- 
heads of  tobacco,  the  property  of  the  planters  of  that  county,  or  of 
merchants  who  had  purchased  it  for  shipment ;  and  that  the  tobacco 
for  which  remuneration  is  now  claimed  by  the  petitioner,  R.  Johnson, 
had  been  deposited  in  the  warehouse  at  Magruder's  Ferry.  The  evi- 
dence conclusively  establishes  the  fact  that  the  warehouse  at  Magru- 
der*8  Ferry  was  burned  by  the  British,  with  all  the  tobacco  it  contained. 
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In  investigating  the  right  of  the  petitioners  to  indemnity  from  the 
federal  government,  your  committee  at  once  perceive  that  the  peti- 
tioners could  never  have  claimed  indemnity  under  the  general  laws  of 
1816  and  1817,  because  the  relief  designed  to  be  afforded  by  those  acts 
expressly  and  eocdusively  applied  to  injuries  to  real  property ,  The  act 
01  1816  provides  *^that  any  person  who,  in  the  time  aforesaid,  has 
sustained  damages  by  the  destruction  of  his  or  her  house  or  building 
by  the  enemy,  while  the  same  was  occupied  as  a  military  deposit  under 
the  authority  of  an  officer  or  agent  of  the  United  States,  shall  be  al- 
lowed and  paid  the  amount  of  such  damage,  provided  it  shall  appear 
that  such  occupation  was  the  cause  of  its  destruction.'* 

Your  committee  have  been  unable  to  recognize  the  force  or  propriety 
of  the  distinction  which  makes  the  United  States  liable  for  real  pro- 
perty destroyed  by  the  enemy,  and  which  exempts  the  government 
from  liability  for  personal  property  destroyed  under  the  same  circumi- 
stances ;  they  are  unable  to  appreciate  the  justice  of  a  rule  which 
makes  the  government  liable  for  a  house  burned  by  the  enemy,  and 
exempts  it  from  liability  for  the  personal  property  burned  in  the  house. 
Your  committee  are  of  opinion  that  the  United  States  should  be 
held  liable  to  reimburse  her  citizens,  whenever  private  property  has 
been  (in  accordance  with  the  usages  of  civilized  warfare)  destroyed 
by  a  public  enemy  because  of  its  use  for  military  purposes  by  the  au- 
thority of  an  officer  or  agent  of  the  government. 

Your  committee  believe  that  the  facts,  to  which  they  will  now  very 
briefly  advert,  fully  establish  the  right  of  the  petitioners  to  relief, 
under  the  principles  here  laid  down: 

First.  In  reference  to  the  warehouse  at  Magruder's  Ferry,  it  ap- 
pears that  a  considerable  American  force  was  stationed  behind  this 
warehouse,  which,  being  filled  with  tobacco,  afforded  complete  pro- 
tection against  the  cannon  of  the  enemy,  and  that  a  battle  was  fought 
with  the  British  vessels,  which  continued  until  the  ammunition  of  our 
troops  was  exhausted,  and  they  were  consequently  obliged  to  retreat. 
It  is  clearly  proven  that  upon  the  retreat  of  the  American  force,  the 
British  landed  and  burned  the  warehouse,  with  the  tobacco  of  the  pe- 
titioner, R.  Johnson,  and  others  therein  contained. 

Your  committee  farther  report  that  no  possible  doubt  can  exist  as  to 
the  quantity  of  the  tobacco  which  belonged  to  the  petitioners,  because 
it  is  evidenced  by  tobacco  notes  now  in  their  possession,  or  deposited 
in  the  State  Department,  which  designate  each  hogshead  and  the  net 
weight  of  its  contents.  There  are  many  precedents,  to  which  your 
committee  do  not  deem  it  necessary  to  refer,  where  the  government 
have  paid  for  personal  property  destroyed  under  similar  circumstances. 
The  value  of  the  tobacco  is  also  established  by  satisfactory  proof,  but 
the  committee  have  deemfed  it  better,  in  the  bill  which  they  have  pre- 
pared for  the  relief  of  the  petitioners,  to  provide  that  the  proper  ac- 
counting officers  of  the  treasury  shall  ascertain,  from  such  proof  as 
may  be  laid  before  them,  the  quantity  and  value  of  the  tobacco  de- 
stroyed, and  shall  pay  the  value  so  to  be  ascertained. 

There  being  no  distinction  in  principle  in  the  right  of  the  petitioner 
to  relief,  the  committee  have  reported  a  bill  for  his  reWef ,  vjV\\c\v  tW^ 
con^dentlf  recommend  to  the  /kvorable  consideration  oY  \]\i^^\\»X^, 
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To  the  Iionorable  the  Senate  and  the  House  of  Eepresentatives  in  Congress 

assembled: 

The  memorial  of  Thomas  Rinaldo  Johnson,  administrator  of  Rinaldo 
Johnson,  and  Sarah  A.  Nuttrill,  administratrix  of  Ann  E.  Johnson, 
respectfully  showeth — 

That  those  they  represent  were  proprietors  of  upwards  of  one  hun- 
dred hogsheads  of  tobacco,  which  were  stored  in  the  Maryland  inspec- 
tion warehouse  at  Magruder's,  in  the  said  State,  in  the  year  1814; 
that  at  the  time  said  tobacco  was  stored  there,  in  June,  1814,  or 
thereabouts^  the  British  troops,  or  sailors,  on  a  predatory  excursion, 
were  fired  upon  by  the  American  troops  stationed  in  and  about  said 
Magruder's  warehouse  ;  that  after  the  ammunition  of  the  American 
forces  was  exhausted,  they  retreated,  and  the  British  forces  imme- 
diately after  landed,  and  burned  said  warehouse  and  its  contents, 
including  the  tobacco  belonging  to  your  memorialists,  or  rather  to 
the  estates  they  represent. 

Your  memorialists  refer,  for  proof  o^'  their  claim,  to  the  annexed 
affidavits  and  reports  of  committees  of  Congress,  by  which  it  will  be 
shown  the  quantity  of  tobacco  belonging  to  them,  which  was  stored 
in  said  warehouse  at  the  time  of  its  destruction ;  and  also  that  the 
burning  of  the  same  was  in  consequence  of  its  occupation  by  the 
American  troops. 

Your  memorialists  therefore  pray  that  they  may  be  compensated 
for  the  loss  they  have  thus  sustained,  as  others  have,  under  similar 
circumstances,  been  compensated,  and  they  will  ever  pray,  &c. 
Respectfully  submitted. 

THOMAS  RINALDO  JOHNSON, 
Administrator  of  Rinaldo  Johnson,  Jor  himself,  and  for 

Mrs,  Ann  Nuttril,  administratrix  of  Ann  E.  Johnson. 

December,  1849. 


«» 


Washington,  June  15,  1850. 

Dear  Sir:  In  reply  to  your  letter  of  the  20th  of  June,  1850,  ask- 
ing me  for  any  information  it  may  be  in  my  power  to  give  in  relation 
to  the  burning  of  the  warehouses  known  as  Magruder's,  on  the  Patux- 
eut  river,  with  the  tobacco  contained  therein,  by  the  enemy's  forces 
in  the  war  of  1812,  I  have  to  state  that  a  company  of  militia,  acting 
under  my  orders  as  Major  of  the  17th  regiment,  were  posted  at  Ma- 
gruder*8  warehouse  for  its  defence,  and  when  the  British  barges  as- 
cended the  river  on  or  about  the  17th  of  June,  1814,  so  soon  as  they 
were  deemed  by  Captain  Joshua  Nailor,  (the  captain  in  command)  to 
be  in  reach  of  his  fire,  he  commenced  firing  upon  them  from  behind 
the  said  warehouses  and  continued  to  do  so  until  his  ammunition  was 
expended  ;  the  enemy  immediately  landed  and  the  militia  retreated. 
The  enemy  then  burned  the  warehouses  with  all  the  tobacco  contained 
therein.  I  was  at  the  village  of  Nottinghan  on  or  about  the  17th  of 
June,  1814,  (my  place  of  resideiice,^  d\$^\».iie^  <i\^\vt  miles  higher  up 
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the  river,  and  discovered  Magruder's  warehouses  burning.  I  was  well 
acquainted  with  Mr.  Rinaldo  Johnson,  and  his  wife,  Mrs.  Ann  E.  John- 
son, and  always  understood  they  had  a  large  quantity  of  tobacco  in 
said  warehouses  at  the  time  of  their  destruction  by  the  British  troops. 
In  reply  to  your  other  inquiries,  I  have  to  remark,  that  the  burning 
of  the  warehouses  aforesaid  was  prior  to  the  advance  of  the  British 
troops  to  the  city  of  Washington,  it  being  in  the  month  of  August, 
1814,  that  they  advanced  to  Washington. 

GEORGE  W.  BISCOE, 
Late  Brigadier  General  Maryland  Militia, 

Subscribed  and  sworn  to  at  Washington  city,  this  24th  day  of  June,. 
1850,  before 

JAMES  CALLAGHAN,  J.  P. 


Washington  County,  ),       ... 
JHstrict  of  Columhia,  ) 

On  this  20th  day  of  December,  1833,  personally  appears  before  me, 
the  subscriber,  a  justice  of  the  peace  in  and  for  said  county,  Jesse 
Selby,  and  makes  oath  on  the  Holy  Evangely  of  Almighty  God, 
that  he  was  stationed  at  Magruder's  warehouse,  on  the  'Patuxent 
river,  in  June,  1814,  in  a  company  of  Maryland  militia,  commanded 
by  Captain  Joshua  Naylor,  and  that  the  said  warehouse,  he  verily 
believes,  was  burned  in  consequence  of  the  said  company  being  there, 
and  the  said  warehouse  affording  protection  and  being  occupied  by 
them.  This  deponent  further  states  that  Captain  Naylor  died  in  the 
year  1825. 

Sworn  before 

HENRY  WIRTZ,  J.  P. 


Trbasury  Department, 
Third  Auditor* 8  Office y  November  30,  1850 » 

The  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 

JNO.  S.  GALLAHER,  Auditor. 


Washington  County,  District  op  Columbia, 

December  20,  1850. 

On  this  day  personally  appeared  before  me  Hon.  Wm.  D.  Merrick, 
of  the  State  of  Maryland,  and  made  oath  on  the  Holy  Evangelists  of 
Almighty  God,  that  he  has  long  known,  personally,  James  Baden, 
of  Prince  George's  county,  Maryland,  and  that  said  Baden  is  a  man 
of  respectability,  and  every  way  worthy  of  credit.  Deponent  further 
states^  that  it  ia  within  bis  personal  knowledge  tlial  a  coxieJv^^t^W^ 
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body  of  United  States  troops  were  stationed  at  Benedict,  in  t 
1814.     He  was  himself  there,  for  a  time,  in  that  month  and 
with  a  detactment  of  four  or  five  hundred  infantry,  consisting  of 
of  the  36th  and  38th  regiments,  of  one  of  which  regiments,  the 
he  was,  at  that  time,  the  adjutant ;  these  troops  and  others  we; 
various  times,  from  early  in  the  spring  of  the  year  1814  up  to 
days  before  the  landing  of  the  British  army  at  Benedict,  st^tioi: 
various  places  on  the  course  of  the  Patuxent  river,  sometimee 
body  and  sometimes  in  different  detachments. 
Sworn  before  me, 

B.  K.  MORSELL,  Justice  of  tJie  Pec 


Ulh  CoNGBfflS,  )    HOUSE  OF  REPRESENTATIVES.    (  Report 
3d  Session.     ]  I  No.  46. 


JOSEPH  M.  KENNEDY. 

(To  accompany  bill  H.  B.  No.  662.] 


January  9, 1857. 


Mr.  Taylor,  from  the  Committee  of  Claims,  made  tbe  following 

REPORT. 

l%e  Committee  of  Claims  ^  to  wJunn  the  petition  of  Joseph  M.  Kennedy f 
with  the  papers  accompanying  itj  was  referred^  have  had  the  same' 
under  cons  deration^  and  now  report : 

Joseph  M.  Kennedy  is  the  marshal  of  the  United  States  for  the 
eastern  district  of  Louisiana.  There  is  no  public  building  in  the 
city  of  New  Orleans  for  the  accommodation  of  the  United  States 
courts ;  and  as  the  goyernment  is  obliged  to  rent  what  is  neces- 
sary for  that  purpose,  it  sometimes  happens  that  the  place  for 
holding  the  courts  is  changed,  and  that  the  necessity  for  doing  so- 
obliges  the  making  of  some  expenditure  to  fit  up  the  court-room,  and 
the  offices  connected  with  it,  in  a  suitable  manner. 

In  1854  one  of  these  removals  was  effected ;  and  when  it  was^ 
taking  place,  it  was  found  that  it  was  requisite  there  should  be  8 
quantity  of  new  furniture  obtained,  and  that  there  should  be  a 
number  of  repairs  made  to  the  old,  in  order  to  put  the  new  rooms  in 
a  proper  condition.  The  Hon.  T.  H.  McCaleb,  the  United  States 
district  judge  for  the  eastern  district  of  Louisiana,  directed  the  mar- 
shal to  get  what  was  needed  for  the  purpose  ;  and,  acting  under  this 
direction,  the  marshal  procured  various  articles  of  furniture,  and  had 
repairs  made,  as  stated  in  the  accounts  on  file^  for  which  he  paid  the 
sum  of  three  hundred  and  sixty-two  dollars  and  sixty  cents  in  No- 
vember of  that  year. 

In  1855  the  marshal  presented  his  account,  with  the  vouchers  for 
these  payments,  to  the  Secretary  of  the  Interior,  and  he  declined  pay- 
ing them,  on  the  ground  that  he  was  prohibited  from  doing  so  by  the 
proviso  to  the  second  section  of  the  act  approved  February  26,  1853, 
^10  Stat,  at  Large,  165)  which  declares  '^  that  the  marshal  shall  not 
incur  an  expense  of  more  than  twenty  dollars  in  any  one  year  for 
furniture,"  *^  without  submitting  a  statement  and  estimates  to  the 
Secretary  of  the  Interior,  and  getting  hif*  instructions  in  the  premises.'' 
^  The  refusal  of  the  Secretary  to  pay  the  bills  when  presented  was 
undoubtedly  right ;  but  as  the  expenditure  was  a  proper  one,  as  is 
shown  by  the  statement  of  the  district  judge,  and  the  expenditure 
was  made  hf  the  marshal  in  good  faith,  your  commVctee  %x^  ^1 
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opinion  that  the  amount  expended  should  be  reimbursed ;  and  they 
therefore  report  back  the  bill  referred  to  them,  with  the  recommenda- 
tion that  it  do  pass. 


New  Orleans,  November  14,  1864. 
United  States  Circuit  Courts 

Botight  of  F.  Mallard  atld  Co.^ 

No.  67  Royal  and  80  Bienville  streets, 

121^  yards  of  ingrain  carpet,  at  |l  per  yard $121  50 

Making  and  laying  down,  at  12^  cents  per  yard 15  18 

104  yards  of  bagging,  at  23  cents  per  yard -23  92 

1  drapery  for  the  ceiling  above  the  judge's  seat 50  00 

1  red  worsted  damask  curtain,  with  cornice 18  00 

55  yards  of  cocoa  matting,  at  50  cent  per  yard.. 27  50 

Laying,  at  5  cents  per  yard 2  75 

258  85 

m 

Received  payment. 

P.  MALLARD. 

New  Orleans,  February  27,  1856. 

At  the  request  of  the  United  States  marshal  for  this  district,  I  have 
carefully  examined  the  within  bill  of  articles  furnished,  and  labor 
performed,  in  the  fitting  up  of  the  United  States  court- room  in  this 
city,  and  have  no  hesitation  in  certifying  that  the  same  were  necessary 
for  the  object  specified. 

THEO.  H.  McCALEB, 

United  States  Judge, 

^ 

NOVEBIBER  3,  1854. 

J,  M.  Kennedy^  Esq.^  United  States  Marshal. 

To  Wm.  IioWy  Dr. 

Taking  down  railing  in  former  court-room %\  00 

Taking  down  blinds  in  former  court-room 3  00  i 

Getting  safe  up  to  marshal's  office  (iron) 10  00 

Partition  for  coal  house,  lock,  door,  &c 19  75 

Key  for  lock  on  paper  box 50 

Painting  partition,  two  coats 5  00 

Covering  two  tables  in  court-room 4  50 

Covering  two  desks  in  court- room 4  00 

Covering  two  portable  desks  in  court-room 2  00 

Varniahing  and  cleaning  furnituxe  in  eo\itt-toom.«  12  00 
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Brought  forward |61  75 

Taking  down,  remounting,  and  repairing  record  cases  in 
clerk's  office,  United  States  district  courts  including 
lumber  and  other  materials 42  00 


Beceired  payment. 
Approved : 


103  75 


WILLIAM  LOW. 


R.  M.  LUSHER, 
District  Clerk ^  District  Court. 


New  Orlbans,  February  25,  1856. 

I  hereby  certify  that  the  above  stated  repairs  and  labor  were  in- 
dispensably necessary  for  the  proper  accommodation  of  the  United 
States  court  and  the  protection  of  its  records,  and  that  they  were  all 
made  at  the  time  stated  above. 

N.  R.  JENNINGS,  Clerk 


New  Obleaks,  March  15,  1856. 

DsAB  Sib  :  I  learn,  from  a  letter  of  the  Secretary  of  the  Interior  to 
the  marshal  of  the  eastern  district  of  Louisiana,  J.  M.  Kennedy,  esq., 
that  the  sum  of  |362  60,  expended  by  the  latter  for  carpets  and  other 
necessary  articles  for  the  room  appropriated  to  the  United  States  cir- 
cuit and  district  courts,  and  also  for  necessary  repairs  made  upon 
cases  designed  for  the  safe- keeping  of  the  records,  has  been  disallowed, 
upon  the  eround  that  under  the  act  of  Congress  an  estimate  should 
first  have  been  made  of  the  cost.  This  can  be  no  objection  to  the 
justice  of  the  claim  now  made  by  the  marshal.  He  pas  paid  the 
money,  and  the  vouchers  show  that  he  paid  what  was  actually  charged 
by  those  who  furnished  the  carpets,  &c.,  and  made  the  repairs  upon 
the  cases. 

The  marshal  has  not  complied  strictly  with  the  requisition  of  the 
l&w^  under  an  impression,  perhaps,  that  the  expenditure  was  not  in- 
curred for  what  might  strictly  be  denominated  ^mt^re,  as  that  term 
is  used  in  the  act  of  Congress.  But  certainly  a  mistake  of  so  trivial 
a  character,  from  which  no  injury  has  been  sustained  by  the  govern- 
ment, should  be  treated  with  indulgence.  The  only  question  is^  did 
the  marshal,  according  to  his  vouchers,  pay  a  fair  and  reasonable 
price?    Upon  this  point  no  doubt  has  been  expressed. 

As  the  judge  of  the  court  I  ratified  the  accounts  of  the  marshal, 
after  satisiying  myself  that  the  expenditures  were  actually  necessary. 
In  relation  to  the  furniture  of  the  court-room,  I  expressed  the  opinion 
before  the  carpets  were  furnished,  that  the  old  ones  should  be  removed 
and  replaced  by  better — the  former  being  then  much  worn  and  torn  ; 
and  in  relation  to  the  cases,  I  know  that  the  repairs  were  made  at  the 
request  of  the  clerk  of  the  United  States  district  court,  and  1  am  ^«i\A&&^ 
that  his  Teqnest  was  highly  proper ^  inasmuch  as  tlie  xei^aVt^  '^^t^ 
raidljr  required  for  the  proper  preservation  of  the  ju^cial  xeoc^tdA* 
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I  make  this  statement  under  the  full  conviction  that  the  sum  of 
$362  60  was  properly  expended  by  the  marshal,  and  that  it  should, 
in  justice,  be  refunded  to  him  by  the  government. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

THEO.  H.  McCALEB. 

Hon.  Miles  Tatlob. 


Department  of  the  Interior, 

Waahingtony  Mardi  6,  1856. 

Sir:  I  have  received  from  J.  M.  Kennedy,  esq.,  marshal  for  the 
eastern  district  of  Louisiana,  two  vouchers,  which  had  been  suspended 
by  the  First  Comptroller  of  the  Treasury,  for  the  approval  of  this 
department — one  in  the  name  of  the  P.  Mallard  &  Co.,  for  carpets, 
&c.,  for  court-rooms,  amounting  to  $258  85  ;  and  the  other  in  the 
name  of  William  Low,  amounting  to  $103  75,  which  latter  was  for 
repairs  upon  furniture,  &c. — with  the  request  that  the  same  be  a^ 

S roved,  notwithstanding  his  failure  to  obtain  the  sanction  of  this 
epartment  previous  to  making  the  expenditure. 
These  expenditures  are  clearly  pronibited  by  the  proviso  to  the 
second  section  of  the  act  of  the  26th  of  February,  1853,  (vol.  10, 
Stats,  at  Large,  page  165,)  and  it  is  not  conceived  how  their  approval 
now  could  be  reconciled  with  a  proper  sense  of  official  duty. 

It  is  presumed  that  this  provision  of  the  statute  was  enacted  to 
place  expenditures  of  the  character  named  within  the  control  of  this 
department;  and  if  so,  the  practice  of  approving  expenditures  in 
cases  similar  to  this  once  having  obtained  here,  would,  in  my  opinion, 
entirely  defeat  its  object. 

Permit  me,  in  addition,  to  call  your  attention  to  my  annual  report 
of  December  4,  1854,  a  copy  of  which  is  herewith  enclosed,  wherein 
my  views  are  more  fully  expressed. 

Should  vou  desire  to  take  any  action  in  relation  to  these  accounts, 
they  will  be  sent  you  upon  request. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  McClelland,  Secretary. 
Hon.  Miles  Tatlor, 

House  of  Bepresentativea. 


Dbpartbcent  of  the  Interior, 

Washington,  July  29, 1866. 

Sir:  In  reply  to  your  request  of  the  26th  instant,  I  send  you 
enclosed  herewith  a  copy  of  the  accounts  for  fitting  up  court-rooms 
at  New  Orleans,  and  which  were  presented  to  this  department  for  its 
sanction  by  Mr.  Kennedy,  the  marshal^  in  his  letter  of  the  27th  of 
February  last. 

These  accounts  were  the  subject  of  my  letter  addressed  to  yourself 
on  the  5th  of  March  last,  and  are  supposed  to  comprise  all  the  accounts 
referred  to  in  your  note. 

I  am^  sir,  very  respectfully,  your  obedient  servant, 

IL.  HL^li^lAiKSXi^  Secretary. 
Hon.  MiLsa  Tatlob,  JEfouae  of  BepresefhtajdDts. 
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JOHN  M.  GARDNER. 


Janvast  9,  1857. — Laid  upon  the  table  and  ordered  to  be  printed. 


Ur.  Brenton,  from  the  Committee  on  Public  Lands,  made  the  following 

REPORT. 

The  Committee  on  Public  Lands j  to  whom  was  re/erred  the  petition  of 
John  M.  Gardner  J  asking  for  the  passage  of  a  law  to  ^^  compel  the 
Commissioner  of  the  General  Lana  Office  to  issue  to  him  a  correct 
patent  "for  '*  the  southeast  quarter  of  section  two,  in  township  twenty- 
four  north,  of  range  nineteen  east,  in  the  district  of  lands  subject  to 
sale  at  Menasha,  in  the  State  o^  Wisconsin,"  which  was  entered  by 
the  petitioner  on  the  2ith  day  of  September,  1852,  by  the  location  of 
military  bounty-land  warrant  numbered  665,  issued  ander  the  act  of 
September  28,  1850,  to  Charles  K.  Gardner,  and  by  him  assigned  to 
the  petitioner,  report : 

It  appears  that  the  register  and  receiver  of  the  land  office  at  Me- 
nasha,  regularly  returned  said  warrant  to  the  General  Land  Office  as 
having  been  properly  located  by  the  assignee  on  the  tract  of  land 
above  described.  And  it  further  appears  that,  in  pursuance  of  law, 
a  patent  in  the  usual  form  was  issued  to  the  petitioner  on  the  26th 
day  of  March,  1853,  and,  as  your  committee  is  informed,  is  now  in 
the  possession  of  the  petitioner. 

Your  committee,  therefore,  believe  that  the  patent  already  issued 
18  amply  sufficient  in  form  and  substance  to  convey  to  the  petitioner, 
^'his  heirs,  and  assigns"  a  good  and  sufficient  title  in  fee.  to  the  tract 
of  land  above  described. 

The  committee  would  therefore  advise  the  petitioner  to  be  content 
with  what  he  has,  being  clearly  of  the  opinion  that  he  is  secured  in 
Lis  rights,  and  that  no  additional  legislation  is  necessary. 

The  petitioner  further  represents,  that  on  the  13th  of  November, 
1855,  he  located  warrant  number  798  on  *'the  southeast  quarter  of 
section  twenty-nine,  in  township  eighty-seven  north,  of  range  six- 
teen west,  in  the  county  of  Grundy,  and  State  of  Iowa,"  and  com- 
plains that  he  has  not  yet  received  his  patent  therefor. 

The  only  remedy  that  your  committee  can  recommend  in  this  case 
is  the  proper  exercise  of  patience,  feeling  satisfied  that  the  patent 
will  be  issued  in  its  regular  order,  and  that  the  petitioner  will  be 
ainply  secured  in  all  his  legal  and  equitable  rights. 

The  committee  therefore  ask  to  be  discharged  from  the  further  con- 
sideration of  the  whole  subject. 


[  CoNGRffis,  I  HOUSE  OF  EEPRESENTATIVES.     (    Report 
■Session.     \  I  No.  48. 


JOSEPH  JANNEY— HEIRS  OF. 


Jakuart  9,  1867. — ^Laid  upon  the  table  and  ordered  to  be  printed. 


r.  Taylor,  from  the  Committee  of  Claims,  made  the  following 

REPORT, 

Committee  of  Claims^  to  whom  was  referred  the  memorial  of  the 
Ira  of  Joseph  Janney^  have  had  the  same  under  consideration,  and 
w  report: 

le  memorialists  claim  indemnity  from  the  United  States  for 
xx>  destroyed  during  the  late  war  with  Great  Britain,  while  in 
in  warehouses  at  Magruder's  Ferry  and  at  Benedict, 
le  case  of  the  memorialists  cannot  be  distinguished  from  the  cases 
e  representatives  of  Binaldo  Johnson  and  Ann  E.  Johnson,  and 
iTilliam  G.  Bidgeley  and  Sogers  and  Lansdale,  heretofore  re- 
h1  on  in  considering  Senate  bills  Nos.  255  and  278  ;  and  for  the 
»ns  given  in  those  reports  your  committee  recommend  that  the 
1  of  the  memorialists  be  rejected. 


The  memorial  of  the  heirs  of  Joseph  Janney. 

ie  Senate  and  Hoiise  of  Representatives  of  the  United  Stages : 

>ur  petitioners  respectfully  represent  that  they  claim  indemnity 
.  the  United  States  for  property  destroyed  during  the  late  war 
Great  Britain  ;  that^  on  the  breaking  out  of  the  war,  they  had 
3  quantities  of  tobacco  in  store  at  Magruder's  warehouse,  in 
ce  George's  county,  Maryland,  and  Benedict  warehouse,  in 
-les  county ;  that  the  hogsheads  of  tobacco  which  were  in  the  Not- 
liam  warehouse  were  removed  by  the  order  of  the  commanding 
iTy  and  erected  into  a  breastwork,  with  the  view  of  giving  pro- 
on  to  our  troops ;  that  the  village  was  in  imminent  danger  of 
g  assailed  by  the  enemy,  hence  the  necessity  for  the  defence  of 
place ;  that  this  necessity  was  so  obvious  that  nobody  pretended 
my  it;  and  the  commanding  officer  would  have  deserved  a  severe 
ke  had  he  abstained  from  using  the  tobacco  as  a  means  of  defence, 
exercise  of  this  power  in  the  present  instance  was  under  circum- 
368  of  no  orAinarjr  occurrence.     The  unexpected  advauoe  o^  \!ci^ 
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British  troops  upon  the  villages  bordering  on  the  Patuxent  river  in 
1814  found  this  section  of  the  Union  wholly  unprotected.  In  June, 
1814,  when  the  enemy  ascended  the  Patuxent  river,  within  twenty- 
eight  miles  of  Washington  city,  there  was  not  a  breastwork,  nor  a 
fortification  of  any  description — not  a  solitary  cannon  planted  to 
sound  an  alarm,  or  check  their  progress  to  the  Capitol  of  this  Union. 
What  was  to  be  done?  Under  these  trying  circumstances,  the  com- 
manding officer  did  not  hesitate.  He  lost  no  time  in  strengthening 
his  position  and  fortifying  himself  in  the  best  manner  time  and  cir- 
cumstances would  allow.  If  the  necessity  exist,  then  that  case  has 
arrived  in  which  the  government  may  take  private  property,  or  en- 
danger its  safety,  for  the  public  defence.  The  government  did  this. 
They  did  it  through  their  officer,  and  the  result  was  a  loss  to  said 
heirs.  Your  petitioners  pray  that  as  the  case  of  George  Armstrong 
is  in  all  respects  the  same  with  this,  so  far  as  the  tobacco  warehouses  at 
Benedict  and  Magruder's  are  concerned,  the  said  papers,  affidavits, 
depositions,  letters,  and  statements,  &c.,  &c.,  be  adopted  as  proofs  in 
this  case.  It  is  well  established  by  the  depositions  herewith  filed  that 
the  tobacco,  out  of  which  our  troops  constructed  a  fortification,  was 
destroyed  and  carried  away  by  the  British  in  consequence  of  its  being 
used  as  a  breastwork. — (See  James  Baden  and  Major  Biscoe's  affida- 
vits.) It  must  be  recollected  by  all  who  are  conversant  with  the 
events  of  the  late  war,  that  during  the  year  1814,  that  Benedict  was 
little  else  than  a  garrisoned  village.  Both  the  regular  army  and 
militia  made  it  a  place  of  rendezvous. — (See  the  history  of  debarkation 
of  the  British  troops  for  Washington  city  in  1814.  See  Major  Bis- 
coe's  statement,  and  the  affidavits  and  testimony  filed  in  the  case  of 
Neale.) 

In  relation  to  the  destruction  of  the  warehouse  at  Magruder's,  in 
Prince  George's  county,  Maryland,  the  foregoing  remarks  may  be 
considered  as  applicable,  to  some  extent,  in  explaining  the  views  upon 
which  the  claim  for  indemnification  is  founded. 

The  fact  is  supported  by  unquestionable  testimony  that  the  ware- 
houses were  occupied  by  our  troops  as  a  shelter  and  protection.  The 
occupation  of  buildings  need  not  be  a  literal  occupation  even  for  a 
single  night.  If  in  the  presence  of  an  enemy,  it  amounted  to  the  oc- 
cupation which  should  enfitle  the  owner  of  the  property  to  full  com- 
pensation. This  position  must  be  conceded.  While  thus  occupied,  if 
it  is  destroyed,  so  that  occupancy  was  the  cause  of  its  destruction,  the 
government  is  bound  to  grant  compensation.  The  individual  who 
owned  the  property  suflered  from  a  new  character  induced  upon  his 
property  by  the  act  of  the  government.  The  petitioners  will  further 
state  that  the  despatches  of  Admiral  Cockburn,  in  giving  an  account 
of  his  depredations  on  the  Patuxent  river,  says  that  he  burnt  the 
warehouses,  as  he  considered  them  military  posts,  thus  bringing  the 
case  precisely  within  the  principles  as  established  by  the  legislation 
of  Congress. 

Extracts  from  Cockburn' 8  despaicheSy  June  22,  1814. — "He  says 
that  a  detachment  of  sailors  and  marines  were  landed  on  both  sides  of 
the  river^  (PatuxentJ  and  the  enemy's  militia  had  assembled  to  the 
Dumber  of  three  to  five  hundred,  TetieaAAii^  before  them  in  the  woods ; 
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the  marines  destroyed  the  tobacco  stores  and  several  hoases  which 
formed  military  posts.'*  Again,  he  says  :  '^  That  Captain  Barrie  ad- 
vanced from  Benedict  to  Marlborough,  a  schooner  was  found  loaded 
.with  tobacco,  after  which  they  burnt  tobacco  stores  containing  two 
thousand  four  hundred  hogsheads  ;  the  detachment  re-embarked." 

Your  petitioners  will  now  proceed  to  the  investigation  of  the  circum- 
stances under  which  the  tobacco  stored  in  the  warehouse  at  Benedict, 
Charles  county,  Maryland,  was  destroyed  and  carried  away  by  the 
naval  forces  of  Great  Britain. 

In  June,  1814,  the  naval  forces  of  Great  Britain  ascended  the  Pa- 
tuxent  river  with  a  very  considerable  number  of  vessels  of  war.  On 
the  15th  of  June  they  reached  the  village  of  Benedict.  For  the  pur- 
pose of  resisting  the  aggressive  movements  of  the  enemy,  and  to  arrest 
their  depredations,  a  portion  of  the  troops  of  the  United  States  had 
been  stationed  in  Benedict.  The  commanding  officer  of  the  army 
finding  the  station  a  very  exposed  one,  and  witnout  any  fortification 
behind  which  his  men  could  protect  themselves  in.  the  event  of  a  con- 
flict with  the  enemy,  and  to  oppose,  if  possible,  their  landing,  he  was 
compelled  to  resort  to  the  only  means  available,  to  seize  and  remove 
the  hojfsheads  of  tobacco,  then  stored  in  the  warehouse,  for  the  pur- 
pose of  erecting  a  breastwork.  The  order  to  roll  the  hogsheads  of 
tobacco  out  of  the  warehouse  and  to  construct  a  breastwork  was  given 
by  an  officer  of  the  United  States  army.  That  a  battery  was  con- 
structed out  of  said  tobacco. — (See  Cusick's  testimony.) 

This  was  the  conversion  of  private  property  into  the  public  use,  and 
would  grow  out  of  that  state  of  necessity  which  is  superior  to  all  law, 
and  flows  from  what  the  civilians  called  the  eminent  domain  which 
belong  to  all  governments,  and  is  founded  on  the  irresistible  dictate 
and  impulse  of  self-preservation.  Every  writer  in  treating  of  the 
rights  of  sovereignty  says,  that  when  a  nation  is  at  war,  it  has  a  right 
to  avail  itself  of  all  its  means. 

The  rule  laid  down  in  the  laws  of  Congress  is,  that  if  the  United 
States,  in  the  prosecution  of  a  war,  occupy  and  use  the  property  of  a 
citizen  for  military  purposes,  so  as  to  make  it  the  legitimate  object 
for  capture  and  destruction,  according  to  the  rules  of  civilized  warfare, 
and  if,  in  consequence  of  such  occupancy,  the  enemy  be  drawn  upon, 
and  do  capture  and  destroy  it,  the  owner  shall  be  compensated  out  of 
the  public  treasury.  This  is  manifestly  right,  and  it  is  no  more  than 
simple  justice,  under  the  provision  of  the  Constitution  which  prohibits 
the  taking  of  private  property  for  public  use  without  just  compensa- 
tion. 

As  to  the  extent  of  the  occupation  of  the  village  of  Benedict  by  the 
British  troops,  it  must  be  recollected  by  all  who  are  conversant  with 
the  history  of  the  late  war,  that  the  country  bordering  on  the  Patuxent 
river,  during  the  year  1814,  was  little  else  than  a  great  cantonment. 
The  British  troops  held  possession  of  this  village  during  the  whole 
summer  and  part  of  the  fall  of  1814.  The  regulars  had  been  driven 
out  of  possession  by  the  arrival  of  a  superior  naval  force,  and  the 
property  was  destroyed  by  the  enemy.  It  would  be  absurd  to  say 
that  the  government  would  not  pay  for  its  destruction ,  because  our 
troops  were  not  in  actual  poBition  at  the  time  of  its  de&tructVoii.    X^xa 
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petitioners  beg  leave  to  state  that  the  abandonment  of  the  possession 
should  be  of  such  a  character  that  the  owner  could  take  possession  and 
enjoy  all  the  rights  to  which  he  was  entitled,  otherwise  the  troops 
would  be  in  constructive  possession. 

That  the  regulars  were  stationed  in  the  village  of  Benedict  is  a  fact, 
sustained  by  the  affidavit  of  Austin  Cusick,  and  by  the  letter  of  the 
late  Hon.  Clement  Dorsey  to  General  Philip  Stuart,  then  commander 
of  the  militia  forces  in  this  section  of  the  State.  Your  petitioners  will 
remark,  that  the  said  Hon.  Clement  Dorsey  was  the  aid-de-camp  to 
Greneral  Philip  Stuart. — (See  Hon.  Daniel  Jenifer's  statement.) 

By  a  reference  to  Admiral  Cockburn's  despatches  to  Admiral  Coch- 
rane, the  statement  of  Austin  Cusick  is  fully  sustained  and  corrobo- 
rated. He  says,  'Hhat  on  the  15th  of  June,  1814,  the  Narcissus 
arrived,  and  Captain  Barrie  determined  to  proceed  up  the  river  in 
twelve  boats,  having  in  them  one  hundred  and  eighty  marines,  and 
thirty  of  the  black  colonial  corps;  they  proceeded  to  Benedict,  where  a 
party  of  regulars  fled,  leaving  behind  several  muskets  and  a  part  of 
their  camp  equipage." 

Again,  by  a  reference  to  the  Federal  Bepublican,  bearing  date  24th 
June,  1814,  which  contains  a  diary  of  the  operations  of  the  enemy 
from  the  time  Barney's  flotilla  entered  the  Patuxent,  it  will  be  found 
that  Commodore  Barrie,  in  a  conversation  with  the  honorable  Clement 
Dorsey,  stated  that  there  were  "military  and  artillery  pieces "  sta- 
tioned in  Benedict.  This  assertion  on  the  part  of  the  British  com- 
mander is  not  controverted  by  Dorsey. — (See  Clement  Dorsey's  con- 
versation with  the  commander,  and  herewith  filed.)  The  facts,  as 
contained  in  the  above-recited  documents,  go  conclusively  to  the  sup- 
port of  Cusick' s  testimony  in  relation  to  the  companies  of  the  United 
States  being  stationed  in  Benedict. 

The  most  open  village,  if  resolutely  defended,  will  cost  many  men 
before  its  fall.  The  village  of  Benedict,  being  located  in  an  open 
plain,  and  situated  immediately  on  the  banks  of  the  Patuxent  river^ 
from  its  peculiar  localities — surrounded  by  creeks  and  marshes,  the 
frame  bmldings,  so  far  as  the  working  of  artillery  pieces,  affording 
no  shelter — could  not  have  been  maintained  for  one  hour  against  a 
superior  force.  In  the  next  place,  an  officer  would  have  displayed  a 
great  want  of  military  knowledge  in  the  disposition  either  of  artillery 
or  infantry  to  have  stationed  there  a  military  force  for  any  effective 
purpose,  much  less  have  attempted  to  oppose  the  landing  of  the 
enemy's  troops,  without  constructing  some  work  of  defence  behind 
which  his  men  could  find  protection  from  the  firing  of  the  enemy's 
vessels-of-war.  The  conclusion  seems  to  be  irresistible,  from  these 
facts  and  circumstances,  that  the  situation  of  our  troops  absolutely 
required  the  erection  of  a  fortification.  That  such  an  entrenchment 
was  thrown  up  there  can  be  no  doubt,  for  it  is  expressly  stated  thai 
the  tobacco  was  rolled  out  of  the  warehouse  and  used  as  a  fortifica- 
tion.— (See  John  L.  Dorsey's  affidavit.) 

These  are  the  material  circumstances  attending  the  destruction  of 
the  tobacco  at  the  Benedict  warehouse,  and  in  the  face  of  them  can 
there  be  doubt  as  to  the  cause  of  the  destruction  ?  Was  it  not  palpa- 
bljr  the  use  made  of  this  tobacco,  ita  c\iaii^<^  itoxcv  «.  ^^€.c  to  a  hostile 
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character  ?  Your  petitioner  ascribes  the  destruction  of  the  tobacco  to 
its  use  and  occupation  by  the  regulars  of  the  United  States  service, 
and  the  preparation  by  them  to  repel  the  invasion  by  the  British 
forces. — (See  Cusick's  testimony.)  There  is  no  principle  better  estab- 
lished than  this,  that  if  property  is  destroyed  by  one  of  the  incidents 
to  the  situation  and  employment  of  our  troops  in  which  it  is  placed 
the  government  is  liable. 

Was  this  tobacco  in  the  Benedict  warehouse  destroyed  and  carried 
away  by  the  British  troops  ?  In  the  affidavits  of  Zachariah  Sothoron, 
John  Moran,  and  Austin  Cusick,  bearing  date  March  11,  1824,  and 
herewith  filed,  it  is  distinctly  stated  that  the  tobacco  at  the  Benedict 
warehouse  was  destroyed  and  carried  away  by  the  enemy,  in  conse- 
quence of  the  use  to  which  it  was  appropriated  by  our  troops,  when 
said  forces  landed  in  Benedict.  The  affiants  say,  ^^  that  there  was 
considerable  quantity — say  four  or  five  hundred  hogsheads — of  tobacco 
in  said  warehouse  when  said  force  landed."  Again,  these  deponents 
say  they  saw  the  enemy  '^burning  and  otherwise  destroying  tobacco 
in  the  said  town  of  Benedict;  not  more  than  thirty  hogsheads  remained 
in  and  about  the  warehouse." 

Your  petitioners  will  remark  that  the  foregoing  affidavit  was  found 
in  the  State  Department,  and  filed  in  a  case  pending  before  the  board 
of  commissioners,  which  assembled  in  the  city  of  Washington,  to 
adjust  and  examine  into  the  validity  of  claims  under  the  first  article 
of  the  treaty  of  Ghent.  According  to  the  interpretation  imposed  upon 
this  article  it  was  deemed  unnecessary  to  show  how  and  in  what  man- 
ner the  property  was  destroyed — it  was  merely  necessary  to  establish 
the  fact  that  the  property  was  deported  by  the  naval  power  of  Great 
Britain,  and  within  the  waters  of  the  United  States  at  the  time  of  the 
ratifications  of  the  treaty  of  peace.  Hence  the  omimon  on  the  part  of 
the  affiants  to  state  that  the  destruction  or  the  carrying  away  of  the 
tobacco  was  in  consequence  of  its  being  used  as  a  fortification  for  our 
troops  ;  all  that  was  required  of  the  claimant  was  to  show  its  destruc- 
tion and  deportation. 

The  conclusion  that  a  portion  of  the  army  of  the  United  States  were 
stationed  in  Benedict,  and  that  the  tobacco  was  used  as  a  fortification 
and  destroyed  and  carried  away  by  the  British  forces,  perfectly  har- 
monizes with  all  testimony  filed  by  your  petitioner.  The  testimony 
of  the  deponents  strengthen  and  support  each  other  in  all  the  posi- 
tions assumed  by  your  memorialists  as  regards  the  destruction  of  the 
tobacco  in  the  Benedict  warehouse.  The  precedents  in  favor  of  the 
claim  now  presented  are  full  and  complete. — (See  the  reports  of  the 
Comniittee  of  Claims,  House  of  Representatives,  No.  132,  29th  C!on- 
gress,  1st  session,  and  reference  to  the  case  of  James  Tongue  and 
others.  See  15th  Congress,  1st  session,  No.  391,  House  reports  ;  15th 
Congress^  1st  session,  420,  House  reports.) 

Independently  of  the  intrinsic  merits  of  the  claim  of  your  memo- 
rialists, it  is  contended  that  the  principle  of  indemnity  has  been  recog- 
nized and  established  by  the  decision  in  the  case  of  James  F.  Sotho- 
ron,  passed  at  December  session,  1848,  which  is,  in  all  its  circum- 
stances, far  short  of  the  preaent  case.    In  that  case  t\ie  i^xvnd^Y^  \% 
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laid  down  that  personal  property  shall  be  paid  for  by  the  government 
whenever  it  is  converted  to  public  use. — (See  note  No.  2.) 

In  the  view  which  that  committee  formed  of  this  case  from  the  evi- 
dence, there  can  be  no  doubt  they  considered  all  the  government  responr 
aibUity  attaching  as  soon  as  the  occupation  commenced  by  the  Ameri- 
can troops,  and  its  consequent  destruction  by  the  enemy. — (See  note 
No.  3.) 

That,  in  the  great  lapse  of  time,  it  is  a  difficult  work  to  procure  tes- 
timony connected  with  the  events  of  the  late  war  with  Great  Britain; 
that  many  persons  who  witnessed  the  scene  of  what  was  then  called 
the  ^'Chesapeake  depredations"  have  died,  and  but  few  survive  to 
give  a  full  history  of  the  occurrences  of  that  day.  It  cannot  be  ex- 
pected that  these  events  should  be  sustained  by  the  same  definite  and 
precise  proof  as  that  which  may  be  required  according  to  the  strict 
principles  of  a  legal  proceeding  ;  but  that  your  honorable  bodies  will 
consider  the  special  circumstances  of  the  case,  and  grant  compensation 
in  conformity  with  the  principles  of  equity  and  justice.  The  5th  sec- 
tion of  the  act  of  1816  declares  'Hhat  where  any  property,  impressed 
or  taken  by  public  authority  for  the  use  or  subsistence  of  the  army 
during  the  late  war,  has  been  destroyed,  lost,  or  consumed,  the 
owner  of  such  property  shall  be  paid  the  value  thereof."  This  section 
is  general,  ana  embraces  every  description  of  property.  The  prece- 
dents established  and  referred  to  in  this  memorial  proves  that  Con- 
gress did  not  intend  that  the  act  of  1816  should  form  the  boundary  of 
relief;  on  the  contrary,  that  it  considered  the  special  circumstances  of 
each  case,  and  grant  indemnification  in  conformity  with  the  principles 
of  equity  and  expediency.  There  can  be  nothing  in  this  section  that 
sanctions,  by  the  remotest  implication,  the  doctrine  that  compensa- 
tion should  not  be  granted  in  all  cases  where  property  has  been  used 
for  belligerent  purposes  and  oflFensive  operations. 

The  change  of  our  amicable  relations  with  a  foreign  power  works 
a  change  in  civil  government,  and  destroys  many  of  the  securities  by 
which  we  hold  our  property. 

Tour  petitioners  further  state,  that  the  evidence  of  this  tobacco 
being  stored  in  the  warehouses  at  Magruder's  and  Benedict  is  fully 
established  by  the  tobacco  notes,  which  were  given  by  the  inspectors 
in  obedience  to  the  laws  of  Maryland,  regulating  the  inspection  and 
safe  keeping  of  the  tobacco.  By  the  act  of  Maryland,  passed  in  1801, 
chapter  63,  section  18,  it  is  declared,  that  the  inspector  or  inspectors, 
who  shall  pass  any  tobacco,  shall  deliver  as  many  notes,  under  the  hand 
of  the  inspector  or  inspectors,  to  the  owner,  and  in  his  name,  as  shall  be 
required ;  in  which  note  or  receipt  shall  be  expressed  the  place  and  time 
of  reception,  the  mark  of  the  warehouse,  the  number,  and  the  gross, 
tare  and  nett  weights  for  all  tobacco  inspected  and  passed ;  and,  also, 
in  the  note  shall  be  expressed  whether  of  the  first  or  second  quality  — 
the  first  quality  to  consist  of  tobacco  clear  of  and  unmixed  with  trash ; 
and  the  said  notes  shall  be  payable  to  the  said  owner  or  bearer,  and 
shall  be  current  and  receivable  in  payment  of  all  debts  and  contracts 
for  tobacco,  or  judgments  and  decrees  on  contracts  for  tobacco,  accord- 
ing to  the  terms  and  intention  of  the  contract,  judgment,  or  decree, 
(as  the  case  may  be,)  and  BhaW  \>e  Irausjerable  ^xwsl  qtvq  ^rson  to 
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another,  and  shall  be  paid,  upon  demand,  by  the  inspector  or  inspec- 
tors who  signed  the  same. — (See  affidavit  of  Joseph  Young.) 

Section  26  provides  a  penalty  for  forging  manitests  or  notes. 

Section  39  declares  that  inspectors  **are  declared  to  be  answerable 
to  the  owners  of  any  notes  mentioned  and  described  in  such  manifest, 
so  far  as  to  produce  the  same  hogshead  or  hogsheads  of  tobacco  be- 
longing to  any  owner." — (See  Dorsey's  Laws  of  Maryland,  page 
453,  volume  1.^ 

Your  memorialists  further  state  that  he  had  stored  in  the  ware- 
houses at  Magruder's  27  hogsheads  of  tobacco^  and  30  hogsheads  in 
Benedict  warehouse  ;  all  of  which  were  totally  destroyed  and  carried 
oflFby  the  British,  for  which  they  claim  compensation. 

Your  memorialists  pray  such  relief  in  the  premises  as  may  be  fair 
and  reasonable. 

Nor  No.  1. — See  Brigadier  General  Winder's  letter  to  Major  Bisooe  and  herewith  filed  ; 
alsOf  General  Winder's  letter  bearing  date  27th  July,  1814,  to  the  Secretary  of  War,  in 
which  he  says  that  Colonel  Bo  wen's  regiment,  300  strong,  and  a  detachment  of  regulars, 
onder  the  command  of  Lieutenant  Colonel  Scott,  were  stationed  at  Nottingham.  See 
Niles'  Register,  volume  7,  page  283  :  also.  Admiral  Cockburn's  official  report  to  Admiral 
Cockrane,  in  which  he  gives  a  detailed  account  of  his  naval  operations  on  the  waters  of 
the  Patuxent.  He  says,  *'  that  on  his  approaching  the  town,  (Nottingham,)  a  few  shots 
were  exchanged  between  the  boats  and  some  of  the  enemy's  cavalry." 

Note  No.  2. — See  Senate  Report  No.  129,  30th  Congress,  Ist  session.  House  of  Repre- 
sentatives Report  57.  The  leport  of  the  Senate  states,  **  that  it  is  difficult  to  draw  a  dis- 
tinction, in  equity,  between  a  doom  far  loss  qf  buildings  and  for  the  personal  property  they  contain.** 

NoTB  No.  3. — See  the  case  of  John  S.  Stiles,  adjudicated  in  the  27th  Congress,  2d  ses- 
sion. He  claimed  indemnity  for  vessels  sunk  for  the  defence  of  the  city  of  Baltimore  in 
1814.  The  Judiciary  Committee  of  the  Senate  say,  *'  that  it  is  the  duty  of  the  govern- 
ment to  make  compensation  for  them  and  the  damages  which  their  owners  had  sus- 
tained." An  act  passed  for  his  relief,  see  volume  6  of  United  States  Statutes  at  Large, 
page  126  ;  also,  the  act  for  the  relief  of  sundry  citizens  of  Baltimore  for  the  sinking  of 
vessels  at  the  mouth  of  the  harbor  of  Baltimore. — (See  volume  6  United  States  Statutes 
at  Large,  page  265.) 


List  of  twenty-seven  hogsheads  of  tobacco  belonging  to  Joseph  Janney^ 
burned  by  the  British  naval  forces  from  Magruder's  warehouse, 

M.  M.         73 1,075—118 357 

R.  V.  S.      91 1,090—108 982 

R.  V.  S.      92 1,040—112 928 

G.  R.  67 1,033—123 910 

B.  D.  69 1,087—108 979 

E.  B.  59 1,002—121 88a 

H.  R.  75 843—120 723 

I.  R.  28 1,075—100 975 

P.  E.        155 1,108—101 1,007 

P.  E.  50 1,256—118 1,138 

P.  E.  51 1,050—123 927 

I.  M.         227 1,075—104 971 

I.  H.  G.      45 1,350—117 1,233 

I.  C.  14 1,224—121 1,103 

I.  P.  7 • 1,050—  83 ^«l 
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F.  G.          18 925—101 824 

I.  C.            38 1,006—118 888 

R.  B.  C.     46 1,008— lOr 901 

I.  W.        102 1,077—  86 991 

I.  W.          97 935—113 822 

S.  A.         142 1,075—100 975 

G.  W.         32 971—122 849 

R.  B.         352 1,008—106 902 

B.  R.            9 1,152—125 1,027 

I.  B.          175 1,031—112 919 

T.  S.           75 1,068—109 959 

T.  S.           73 1,087—  99 988 


Statb  op  Maryland,  Prince  Oeorge's  county^  set. 

Personally  appeared  before  me,  a  justice  of  the  peacje  for  the  county 
aforesaid,  James  Baden,  and  made  oath  upon  the  Holy  Evangely  of 
Almighty  God  that  the  twenty-seven  hogsheads  tobacco,  correspond- 
ing with  the  above  list,  were  burnt  in  the  warehouse  on  Patuxent 
river,  called  Magruder's  warehouse,  by  the  British  naval  forces,  in 
the  month  of  June,  1814.  This  deponent  was  inspector  at  the  above 
warehouse  at  the  time  the  above  tobacco  was  burnt,  and  had  the  same 
under  his  care.     Given  under  my  hand  this  2l8t  day  of  July,  1828. 

JOS.  YOUNG. 


Maryland,  Prince  George's  county ^  to  tvit : 

I  hereby  certify  that  Josias  Young,  esq.,  gentleman,  before  whom 

the  within  affidavit  appears  to  have  been  made,  and  whose  name  is 

thereto  subscribed,  was  at  the  time  of  taking  and  so  doings  and  still  is, 

one  of  the  State  of  Maryland's  justices  of  the  peace,  in  and  for  said 

county,  duly  commissioned  and  qualified,  and  to  all  whose  acts,  as 

such,  full  faith  and  credit  is  and  ought  to  be  given  as  well  in  courts 

of  justice  as  thereout. 

In  testimony  whereof  I  have  hereto  set  my  name  and  affixed  my 

r       -1     seal  this  twenty-first  day  of  July,  A.  D.  eighteen  hun- 

L  •    '-I     dred  and  twenty- eight. 

AQUILA  BEALL, 
Clerk  of  Prince  George's  County  Court. 


List  of  thirty  hogsheads  of  tobacco  ^  belonging  to  Joseph  Janney,  taken  by 
the  British  naval  forces  from  Benedict  warehouse. 

E.  A.  73 1,161—110 1,051 

Z.  W.         20 l.O^X— lU,,,,,,,.,....,, 909 
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103 959—103 856 

2T9 1,008—100 908 

268 991—  98 893 

66 1,132—110 1,022 

35 1,106—  97 1,009 

36 1,162—  96 1,066 

59 1,025—110 915 

38 1,252—100 1,152 

7.         10 1,032—122 910 

74 1,012—  87 925 

'.         114 1,085—102 983 

I.         42 976—87 889 

R.       55 1,008—101 907 

354 1,016—105 911 

212 1,002—115 887 

75 983—  89 894 

68 962—111 851 

83 1,121—121 1,000 

.  B.    316 1,034—105 929 

.  B.    320 1,054—109....; 945 

42 ; 1,012—101 911 

D.         54 1,012—100 912 

D.         55 1,054—  98 956 

D.         56 1,058—107 951 

(.        104 1,102—114 988 

34 1,016—  96 920 

7.         13 1,044—114 930 

38 1,118—  83 1,035 


r 


ATE  OP  Mabtlaih),  Prince  Oeorge'a  county,  act. 

irsonally  appeared  before  me,  the  subscriber,  a  justice  of  the  peace 
;he  county  aforesaid,  Benjamin  Wood,  and  made  oath  upon  the 
'  Evangely  of  Almighty  Gk>d  that  the  thirty  hogsheads  tobacco, 
sponding  with  the  above  list,  were  taken  from  the  warehouse  on 
xent  river,  called  Benedict  warehouse,  by  the  British  naval  forces 
lie  month  of  June,  1814.  This  deponent  was  inspector  at  the 
e  warehouse  at  the  time  the  above  tobacco  was  taken,  and  had 
lame  under  his  care.     Given  under  my  hand  this  2l8t  day  of  July, 

JAMES  NAYLOR. 


TLAiTD,  Prince  George's  county,  act. 

hereby  certify  that  James  Naylor,  esquire,  gentlemtto.,  beCot^ 
m  the  within  afSdarit  appearB  to  have  beeu  made,  atL'^L '<r\v'MI& 
e  is  thereto  mbacribed,  was  at  the  time  of  taMne  and  W>  doma. 
K  Bep.  49 2  * 
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and  still  is,  one  of  the  State  of  Maryland's  justices  of  the  peace  in  and 

for  said  county,  duly  commissioned  and  qualified,  and  to  all  whose  acts, 

as  such,  full  faith  and  credit  is  and  ought  to  he  given,  as  well  in  courts 

of  justice  as  thereout. 

In  testimony  whereof  I  have  hereto  set  my  name  and  affixed  the 

r       -j     seal  of  my  office  this  twenty-first  day  of  July,  A.  D. 

L  •    'J     eighteen  hundred  and  twenty-eight. 

AQUILA  BEALL, 
Clerk  of  Prince  George's  County  Court. 


Alexandria,  9th  month  25^A,  1823. 
The  notes  for  the  above  tobacco  are  in  my  possession. 

JOSEPH  JANNEY. 


December  16,  1850. 

The  memorial  of  the  heirs  of  Joseph  Janney,  late  of  the  town  of 
Alexandria,  deceased,  respectfully  represents,  that  the  above  two  man- 
ifests  of  tobacco  constitute  a  true  and  correct  list  of  the  tobacco  lost 
by  him  in  the  warehouses  therein  stated,  by  the  depredations  of  the 
enemy  during  the  progress  of  the  war  of  1812,  between  the  United 
States  and  Great  Britain.  In  explanation  of  the  cause  of  the  delay 
which  has  arisen  in  the  presentation  of  this  claim  to  your  honorable 
body,  your  memorialists  respectfully  represent,  that  the  claim  was 

5 resented  to  the  board  of  commissioners  and  by  them  rejected  in 
une,  1828 ;  consequently  your  memorialists  abandoned  all  hopes  of 
realizing  any  remuneration  for  it  until  Congress  passed  acts  granting 
relief,  under  precisely  similar  cases,  to  Dr.  James  Tongue  and  James 
T.  Sothoron  ;  they  therefore  deem  it  right  and  proper  to  present  their 
claim  for  indemnity,  and  humbly  pray  your  honorable  body  to  grant 
them  like  indemnity,  and  they  will,  as  in  duty  bound,  ever  pray. 

WM.  B.  SCOTT, 
Attorney. 


34th  Conorbss,  )  HOUSE  OF  REPRESENTATIVES.  J     Report 
3d  Session.      \  )    No.  49. 


GENERAL  ROBERT  YOUNG— REPRESENTATIVES  OP. 


January  9,  1857. — Laid  upon  the  table  aad  ordered  to  be  printed. 


Mr.  Taylor,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  the  memorial  of  WiUiam  S,  Youngy 
J.  R,  Young,  P.  R.  FendaJl,  and  A.  O.  Broton,  was  re/erred, 
have  had  the  same  under  consideration,  and  now  report : 

The  memorialists  claim  indemnity  from  the  United  States  for 
tohacco  lost  or  destroyed  during  the  late  war  with  Great  Britain, 
while  in  store  in  the  warehouses  at  Magruder's  Ferry. 

The  case  of  the  memorialists  cannot  be  distinguished  from  the  case 
of  the  representatives  of  Rinaldo  Johnson  and  Ann  E.  Johnson,  here- 
tofore reported  on,  in  considering  Senate  bill  No.  255  ;  and,  for  the 
reasons  given  in  that  report,  your  committee  recommend  that  the 
claim  of  the  memorialists  be  rejected. 


Your  memorialists  respectfully  represent  unto  your  honorable 
body  that  we  are  the  legal  representatives  of  the  late  Robert  Young, 
of  Alexandria,  then  in  the  District  of  Columbia.  That  he  was  a 
merchant,  extensively  engaged  in  purchasing  tobacco  in  Maryland  ; 
and  that  he  employed  the  late  James  Naylor,  of  Prince  George's 
county,  Maryland,  as  his  agent  for  the  purpose  of  buying  tobacco. 
That  in  pursuance  of  such  arrangement,  the  said  Naylor  did  pur- 
chase large  quantities  of  tobacco,  which  he  stored  in  the  warehouses 
at  Magruder's  Ferry,  on  the  Patuxent  river.  Prince  George's  county, 
Maryland,  all  of  which  will  more  fully  appear  by  reference  to  Cap- 
tain James  Baden's  certificate,  and  the  list  of  tobacco,  as  made  out 
by  the  late  James  Naylor,  and  hereunto  annexed.  That  the  ware- 
houses at  Magruder's,  being  occupied  by  the  Maryland  militia,  as  a 
military  post  or  depot,  were  burnt  by  the  British  troops  on  the  17th 
of  June,  1814^,  together  with  all  of  the  tobacco  stored  in  said  ware- 
houses. This  occupation  was  in  pursuance  of  an  order  issued  by 
Major  Biscoe,  then  in  command  of  the  Maryland  militia,  (see  Gen- 
eral Biscoe's  testimony  ;)  that  the  destruction  of  these  warehouses 
was  in  consequence  of  such  occupancy  by  the  Maryland  troops,  Thia 
fact  is  well  established  by  the  testimony  of  Captain  BadeiL)  \i)ii<^\i  \2ci!^ 
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inspector  of  tobacco  at  Magruder's  warehouses,  as  also  General 
Biscoe,  that  the  troops  had  not,  at  the  time  they  were  ordered  to 
occupy  the  warehouses,  any  other  available  means  of  defence,  and 
the  detachment  had  no  other  shelter  from  the  fire  of  the  enemy  than 
the  warehouses.  From  this,  it  appears  that  the  warehouses,  for 
which  compensation  is  now  asked,  were  taken  for  public  use,  and 
while  in  the  use  and  possession  of  the  public  were  destroyed,  entitliDg 
your  memorialists,  within  the  principle  well  established  in  the  de- 
cision of  similar  claims,  to  a  fair  and  reasonable  compensation. — (See 
Beport  of  29th  Congress,  No.  132,  House  of  Representatives,  in  the 
case  of  Matilda  Drury.)  The  principles  involved  in  this  case  are 
analogous  to  those  which  are  set  forth  in  the  memorial  of  George 
Armstrong,  and  entitling  your  memorialists  to  a  full  indemnity  for 
the  loss  of  the  tobacco,  which  was  destroyed  by  the  act  of  the  gov- 
ernment. 

WILLIAM  S.  YOUNG, 
J.  R.  YOUNG, 
P.  R.  FENDALL, 
A.  G.  BROWN. 


Ik  th£  House  of  Rbpresbntatives,  February  9, 1842. 

Mr.  James  W.  Williams,  from  the  Committtee  of  Claims,  made  the 
following  report,  to  accompany  bill  H.  R.  No.  90. 

The  Committee  of  Claims  j  to  whom  were  referred  the  petitions  of  James 
Tonguej  John  f^crivenery  and  the  administrator  of  WiUiam  Hodson, 
report: 

That  the  evidence  is  clear  and  conclusive  that  the  buildings  of  John 
Scrivener  and  William  Hodson,  and  the  tobacco  warehouse  of  James 
Tongue,  were  taken  possession  of  and  occupied  by  military  forces  in 
the  service  of  the  United  States  during  the  last  war,  and  in  conse- 
quence of  such  occupation  were  destroyed  by  the  enemy. 

The  value  of  the  nouses  of  the  said  James  Tongue,  John  Scrivener, 
and  William  Hodson,  is  now  in  full  proof  before  the  committee.  They 
beg  leave  to  refer  to  a  report  submitted  by  the  Committee  of  Claims, 
relative  to  the  same  petitions,  on  the  6th  of  July,  1838,  which  is 
appended  hereto ;  and  they  present  herewith  a  bill  for  the  relief  of 
the  petitioners. 

July  6,  1838. 

The  Committee  of  Claims,  to  whom  were  referred  the  petitions  of  James 
Tonguey  John  Scrivener,  and  the  administrator  of  William  Hodson, 
praying  compensation  for  property  destroyed  by  the  enemy  during  tht 
laie  war  with  Oreai  Britain^  have  had  the  same  under  consideration, 
and  report : 

That  the  three  cases  being  similar  in  their  character,  and  sustained 
bf^  the  same  evidence ,  the  committee  \v«i\e  tlioTi^ht  it  best  to  consider 
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them  together  in  one  report,  inBtead  of  making  a  separate  report  in 
each  case.  These  cases  were  before  the  committee  at  the  second  ses- 
sion of  the  last  Congress,  but  on  not  being  sustained  by  sufficient 
evidence,  they  were  suffered  to  lie,  in  order  to  enable  the  claimants 
to  adduce  additional  evidence. 

As  now  presented  by  the  evidence,  they  stand  as  follows :  James 
Tongue  claims  the  value  of  a  tobacco  warehouse  destroyed  by  the 
British  at  Tracey's  Landing  ;  each  of  the  other  claimants  claims  the 
value  of  a  dwelling  house  and  out- houses,  destroyed  in  like  manner 
at  Town  Point. 

It  seems  that  Tracey's  Landing  is  on  a  small  creek,  within  a  short 
distance  of  its  mouth,  in  the  Chesapeake  bay,  and  Town  Pointis  situated 
immediately  at  the  mouth  of  said  creek.  During  the  spring  of  1814 
Commodore  Barney,  commanding  the  American  flotilla  in  the  Chesa* 
peake,  in  order  to  lighten  his  vessel,  deposited  a  considerable  quantity 
of  munitions  of  war  in  the  tobacco  warehouse  at  Tracey's  Landing, 
belonging,  as  above  stated,  to  the  petitioner,  James  Tongue,  and  left 
a  detachment  of  men  to  guard  the  same ;  that  the  said  stores  and 
munitions  of  war  were  gradually  removed  over  land  to  the  Patuxent, 
for  the  use  of  the  flotilla — probably  a  small  remnant  remained  at  the 
time  of  the  destruction  of  the  said  warehouse.  In  October,  1814,  the 
British  fleet,  in  considerable  force,  under  Admiral  Warren,  appeared 
in  the  Chesapeake,  in  the  neighborhood  of  Town  Point  and  Tracey's 
Landing.  A  detachment  of  militia  was  ordered  to  take  post  at  those 
two  points,  for  the  defence  of  the  warehouse  aforesaid,  where  a  large 
quantity  of  tobacco  was  in  store,  and  of  the  neighboring  country. 
T|ii8  detachment  occupied  the  said  warehouse,  and  the  dwelling  and 
out-houses  of  John  Scrivener  and  William  Hodson,  at  Town  Point, 
for  barracks.  The  position  at  Town  Point  was  a  strong  one,  and  well 
calculated  to  effect  the  object  for  which  it  was  occupied,  (the  creek  at 
its  mouth  beiiig  but  about  fifty  yards  wide.)  The  governor  of  Ma- 
ryland sent  a  cannon  to  the  detachment  there  posted,  for  the  purpose 
of  aiding  in  the  defence.  The  British  boats  at  length  entered  the 
mouth  of  the  creek,  and  were  immediately  fired  upon  by  the  detach- 
ment stationed  at  the  point,  the  cannon  aforesaid  being  fired  from 
between  the  houses  of  Scrivener  and  Hodson,  which  were  about  sixty 
yards  apart.  Being  much  superior,  however,  in  ordnance  and  num- 
bers, they  succeeded  in  dislodging  the  American  militia  from  their 
position.  They  then  proceeded  up  the  creek  to  the  warehouse  of  the 
petitioner.  Tongue,  at  Tracey's  Landing,  where  the  portion  of  the 
detachment  there  stationed  attempted  to  defend  themselves  by  making 
a  bulwark  of  the  hogsheads  of  tobacco.  But  they  were  unsuccessful, 
and  were  compelled  to  evacuate  their  position.  The  British  troops 
being  in  possession  of  the  two  posts,  under  these  circumstances  con- 
sidered themselves  justifiable,  under  the  usages  of  war,  in  destroying 
the  warehouse  and  the  two  dwelling  houses,  &c.,  occupied  by  the 
American  troops  as  barracks,  which  they  accordingly  did,  scrupu- 
lously abstaining  from  and  studiously  avoiding  injuring  any  other 
property. 

The  foregoing  facts  are  established  by  a  mass  of  testimony  of  the 
most  respectable  character,  although  unfortunately  the  oommauding 
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officer  of  the  militia  detachment  and  nearly  every  other  commis- 
sioned officer  are  dead^  and  their  evidence  beyond  the  reach  of  the 
claimants.  It  may  be  necessary  to  add  that  the  commander  of  the 
British  forces  justified  the  destruction  of  the  buildings  aforesaid,  to 
Mr.  J.  A.  Skinner,  on  the  ground  of  their  being  occupied  by  the 
American  troops. 

The  committee  feel  impelled  therefore  to  the  conclusion,  that  the 
claimants  have  brought  themselves  within  the  principle  established 
m  the  decision  of  similar  claims,  and  that  they  are  entitled  to  relief. 
The  reason  of  the  claimants  not  having  sooner  applied  for  relief,  as 
assigned  by  themselves,  was  that  one  Patterson,  whose  property  was 
destroyed  under  similar  circumstances,  applied  to  Congress  for  relief 
soon  after  the  war,  and  his  petition  was  rejected — that  he  applied 
again  a  few  years  since,  and  obtained  relief. 

As  to  the  value  of  the  property  destroyed,  it  is  established  by  the 
appraisement,  under  oath,  of  John  CoUinson,  William  J.  W.  Comp- 
ton,  and  Thomas  C.  Denny,  who  are  proved  satisfactorily  to  have 
been  men  of  sound  judgment  and  undoubted  integrity,  that  the  ware- 
house of  the  petitioner,  J.  Tongue,  was  worth  $1,837  78.  It  is  fur- 
ther established  by  the  appraisement,  under  oath  of  James  Tongue, 
Samuel  Gover  and  John  CoUinson,  equally  respectable  with  the  other 
witnesses,  that  the  buildings  destroyed,  belonging  to  William  Hod- 
son,  deceased,  were  worth  |3,968  39. 

The  petitioner  Scrivener  states  in  his  petition  that  the  valuation 
of  his  property  is  among  the  original  papers  ;  but  such  valuation  is 
not  to  be  found,  and  there  is  no  evidence  to  show  the  value  of  his 
buildings  destroyed.  While,  therefore,  the  committee  believe  him 
entitled  to  relief  to  the  amount  of  that  valuation,  they  cannot  report 
a  bill  in  his  favor,  for  want  of  evidence.  They  therefore  leave  his 
claim  without  prejudice  to  be  hereafter  reported  upon. 

They  now  report  a  bill  for  the  relief  of  James  Tongue  and  the 
representatives  of  William  Hodson. 


Nottingham,  August  18,  1814. 

Sir  :  As  soon  as  you  may  find  yourself  justified  in  discharging  the 
militia,  you  will  oblige  me  by  directing  the  sergeant  and  his  party  of 
the  regulars,  with  the  18-pounder,  to  proceed  to  Upper  Marlboro', 
and  await  orders. 

WM.  H.  WINDER, 
Brigadier  Oenercdy  dtc. 
Major  Washington  Biscoe. 

The  above  order,  in  the  handwriting  of  General  Winder,  is  filed 
with  the  committee  in  the  case  of  George  Armstrong. 


Flotilla,  July  8, 18  H. 

My  Dear  General:  I  have  thought  proper  to  send  forward  the 
information  I  received  from  Major  Biscoe,  and  to  point  out  the  ne- 
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cessity  of  having  some  troops  stationed  here  to  act  with  the  flotilla, 
at  the  same  time  to  inform  the  government  of  the  impropriety  of 
drawing  the  militia  from  this  vicinity  across  the  river  for  the  defence 
of  Calvert,  &c.  I  will  thank  you  to  have  the  despatch  forwarded  by 
come  trusty  person,  and  I  am  yours,  &c. 

JOSHUA  BARNEY. 

The  above  letter  was  written  at  the  time  when  the  United  States 
flotilla,  commanded  by  Commodore  Joshua  Barney,  were  at  anchor 
at  the  port  of  Nottingham,  in  Prince  George's  county,  Maryland. 

G.  W.  BISCOE. 

February  20,  1850. 

The  original  of  which  the  above  is  a  copy  is  in  the  handwriting  of 
Commodore  Barney,  and  is  filed  with  the  Committee  of  Claims  in  the 
case  of  Armstrong! 


THB  MEMORIAL  OF  GEORGE  ARMSTRONG,  OF  OHIO. 

To  the  Senate  and  House  of  Representatives  of  the  United  States : 

Your  petitioner  respectfully  represents  unto  your  honorable  body 
that  he  claims  indemnity  from  the  United  States  for  property  destroyed 
during  the  late  war  with  Great  Britain.  That,  on  the  breaking  out 
of  the  war,  he  was  engaged  extensively  in  mercantile  pursuits  in  Not- 
tingham, Prince  George's  county,  Maryland,  and  had  large  quantities 
of  tobacco  in  store  in  the  public  warehouse  at  that  place ;  that  the 
hogsheads  of  tobacco  which  were  stored  for  safe  keeping,  but  contrary 
to  his  wishes,  were  removed  by  the  order  of  the  commanding  oflBicer, 
and  erected  into  a  breastwork,  with  the  view  of  giving  protection  to 
our  troops ;  that  the  village  was  in  imminent  danger  of  being  assailed 
by  the  enemy,  hence  the  necessity  for  the  defence  of  the  place ;  that 
this  necessity  was  so  obvious  that  nobody  pretended  to  deny  it ;  and 
the  commanding  officer  would  have  deserved  a  severe  rebuke  had  he 
abstained  from  using  the  tobacco  as  a  means  of  defence.  He  had  cer- 
tainly as  much  right  to  take  the  tobacco  as  to  take  wagons  and  horses 
requisite  for  military  operations.  True  there  was  no  written  law  to 
justify  it ;  but  it  would  have  been  justified  by  that  great  principle  of 
society  which  requires  a  surrender  of  a  part  to  preserve  the  whole. 
There  are  situations  in  which  an  individual  may  be  in  which  it  would 
be  treason  to  his  country  to  withhold  the  application  of  any  power  he 
might  possess  necessary  to  command  within  his  reach  either  to  avert 
great  national  calamities  or  to  secure  to  his  country  important  national 
blessings.  The  exercise  of  this  power  in  the  present  instance  was 
under  circumstances  of  no  ordinary  occurrence.  The  unexpected  ad- 
vance of  the  British  troops  upon  the  villages  bordering  on  the  Patux- 
ent  river  in  1814  found  this  section  of  the  Union  wholly  unprotected. 
In  June,  1814,  when  the  enemy  ascended  the  Patuxent  river  within 
twenty-eight  miles  of  Washington  city,  there  was  not  a  breastwork^ 
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nor  a  fortification  of  any  description  ;  not  a  solitary  cannon  planted, 
to  sonnd  an  alarm  or  check  their  progress  to  the  Capitol  of  this  Union. 
What  was  to  be  done?  Under  these  trying  circumstances  the  com- 
manding officer  did  not  hesitate.  He  lost  no  time  in  strengthening 
his  position  and  fortifying  himself  in  the  best  manner  time  and  cir- 
cumstances would  allow.  If  the  necessity  exist,  then  that  case  has 
arrived  in  which  the  government  may  take  private  property,  or  en- 
danger its  safety,  for  the  public  defence.  The  government  did  this. 
They  did  it  through  their  officer,  and  the  result  has  been  a  loss  to  your 
memorialist.  The  exercise  of  this  power  springs  from  the  necessity 
of  the  case,  and  has  for  its  object  and  limitation  the  public  safety.  It 
is  justifiable  whenever  the  public  safety  requires  it — whenever  the 
property  seized,  and  the  use  to  which  it  is  put,  are  adapted  to  that 
purpose  which  the  dangers  of  the  country  call  for.  Then  an  officer 
IS  not  only  excusable,  but  is  praiseworthy,  if  he  occupies  property  for 
public  use.  If  by  any  act  of  the  government  property,  which  other- 
wise would  have  remained  in  a  state  of  safety,  is  withdrawn  from  its 
pacific  character,  under  which  it  was  not  liable  to  injury  by  an  enemy, 
and  invested  with  a  warlike  character,  a  character  which  exposes  it  as 
an  object  of  hostility,  the  government  is  bound  to  indemnify  the  owner 
for  any  damage  it  may  sustain  in  consequence  of  such  change  of 
character. 

The  tobacco  which  was  rolled  out  of  the  warehouses  at  Nottingham 
by  the  order  of  the  commanding  officer  was  a  conversion  of  private 
property  into  the  public  use ;  and  it  is  well  established,  by  the  deposi- 
tions herewith  filed,  that  the  tobacco  out  of  which  our  troops  con- 
structed a  fortification  was  destroyed  and  carried  away  by  the  British^ 
in  consequence  of  its  being  used  as  a  breastwork.  It  must  be  recol- 
lected by  all  who  are  conversant  with  the  events  of  the  late  war,  that 
during  the  year  of  1814  Nottingham  was  little  else  than  a  garri- 
son village.  Both  the  regular  army  and  militia  made  it  the  place  of 
rendezvous. — (See  Commodore  Barney's  letter  to  General  Bowie.  See 
note  No.  1,  p.  4.) 

Your  memorialist  deems  it  proper  to  account  for  the  cause  the  ware- 
house at  Nottingham  was  not  burned,  together  with  a  house  adjoining 
thereto,  the  armory  in  which  the  arms  of  the  militia  were  constantly 
kept.  Its  exemption  from  confiagration  was  owing  to  its  immediate 
proximity  to  the  village,  which  would  have  involved  the  entire  village 
m  flames  and  inevitable  destruction. — (See  Major  Biscoe's  statement.) 

In  relation  to  the  destruction  of  the  warehouse  at  Magruder's,  in 
Prince  George's  county,  Maryland,  the  foregoing  remarks  may  be  con- 
sidered as  applicable  to  some  extent  in  explaining  the  views  upon 
which  the  claim  for  indemnification  is  founded. 

The  fact  is  supported  by  unquestionable  testimony  that  the  ware- 
houses were  occupied  by  our  troops  as  a  shelter  and  protection.  The 
occupation  of  buildings  need  not  be  a  literal  occupation,  even  for  a 
single  night,  if  in  the  presence  of  the  enemy,  amounted  to  the  occu- 
pation which  should  entitle  the  owner  of  the  property  to  full  compen- 
sation. This  position  must  be  conceded. — (See  William  H.  Crawford's 
letter.)  But  what  is  occupation  ?  There  is  surely  a  legal  occupation 
hjr  the  government  so  long  as  it  is  out  of  the  power  of  the  owner  to 
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occupy  the  premises  himself.  This  was  the  doctrine  as  applied  to  the 
concerns  of  individuals,  and  the  same  is  applied  to  the  government. 
While  thus  occupied  it  is  destroyed  legitimately  hy  the  government, 
00  that  occupancy  was  the  cause  of  its  destruction.  Thfe  government 
is  bound  to  grant  compensation.  The  individual  who  owned  the 
property  suffered  from  a  new  character  induced  upon  his  property  by 
the  act  of  the  government.  The  petitioner  will  further  state  that  the 
despatches  of  Admiral  Cockburn,  in  giving  an  account  of  his  depre- 
dations on  the  Patuxent  river,  says  that  he  burnt  the  warehouses,  as 
he  considered  them  military  posts,  thus  bringing  the  case  precisely 
within  the  principles  as  established  by  precedents  and  the  reports  of 
the  Committee  on  Claims. 

EoUracUfrom  Gockburn'a  despatches^  June  22, 1814. — '*  He  says  that 
a  detachment  of  sailors  and  marines  were  landed  on  both  sides  of  the 
river,  (Patuxent,)  and  the  enemy's  militia  had  assembled  to  the  num- 
ber of  three  to  five  hundred,  retreating  before  them  m  the  woods,  the 
marines  destroyed  the  tobacco  stores  and  several  houses  which  formed 
military  posts,"  Again:  He  says  **that  Captain  Barrie  advanced 
from  Benedict  to  Marlborough,  and  a  schooner  was  found  loaded  with 
tobacco;  after  which  they  burnt  tobacco  stores,  containing  two  thou- 
sand four  hundred  hogsheads;  the  detachment  re-embarked." 

The  ninth  section  of  the  act  of  1816  it  is  necessary  to  prove  by  the 
best  evidence  which  the  case  admits.  It  extends  to  cases  of  destruction 
of  property  by  the  enemy  which  are  justifiable  by  the  laws  of  civilized 
warfare. 

1.  That  the  warehouses  were  occupied  under  the  authority  of  an 
officer  or  agent  of  the  United  States  as  a  military  defence  or  by  an 
armed  force. 

2.  That  such  occupation  was  the  cause  of  its  destruction. — (See 
William  H.  Crawford's  letter,  October  21,  1816,  American  State 
Papers,  page  691,  vol.  on  claims.) 

The  principles  governing  cases  of  this  description  have  been  so  long 
adhered  to  that  a  train  of  decisions  have  been  established,  from  which 
the  committee  will  not  depart.  It  has  been  usual  for  this  nation  to 
indemnify  citizens  for  the  loss  of  buildings  while  in  the  military  occu- 
pation of  our  troops.  The  reason  of  the  rule  is  that  the  possession  by 
a  military  force  imparts  to  the  buildings  the  character  oi  public  prop- 
erty,  and  it  thereby  becomes  the  legitimate  object  of  destruction, 
agreeably  to  the  rules  of  civilized  warfare. 

It  appears,  from  the  depositions,  that  the  troops  took  possession  of 
the  tobacco  at  Nottingham,  and  converted  it  to  the  public  use;  that  it 
was  destroyed  and  carried  away  by  the  British  marines  in  consequence 
of  such  use;  that  the  warehouses  at  Magruder's  Ferry  were  in  the 
possession  of  the  troops  of  the  United  States  at  the  time  of  their  de- 
struction, and  occupied  by  order  of  the  commanding  officer  as  a  bar- 
racks for  military  forces  of  the  United  States. 

The  petitioner  further  states  that  the  loss  of  the  tobacco,  which  he 
sustained^  is  fully  proved  by  the  production  of  the  tobacco  notes,  which 
were  issued  by  the  inspector  of  the  several  warehouses.  The  prece- 
dents in  favor  of  the  claim  now  presented  are  full  and  complete. — (See 
the  reports  of  the  Committee  of  Claims^  House  of  BepresentatlYea^  N<^« 


8  ROBERT    YOUNG. 

132,  29th  Congress,  1st  session,  and  reference  to  the  case  of  James 
Tongue  and  others.  See  15th  Congress,  Ist  session.  No.  391  House 
reports  ;  15th  Congress,  1st  session,  420,  House  reports.) 

Independently  of  the  intrinsic  merits  of  the  claim  of  your  memori- 
alist, it  is  contended  that  the  principle  of  indemnity  has  been  recog- 
nized and  established  by  the  decision  in  the  case  of  James  F.  Sotho- 
ron,  passed  at  December  session  1848,  which  is,  in  all  its  circum- 
stances, far  short  of  the  present  case.  In  that  case  the  principle  is 
laid  down  that  personal  property  shall  be  paid  for  by  the  government 
whenever  it  is  converted  to  public  use. — (See  note  No.  2.) 

In  the  view  which  that  committee  formed  of  this  case  from  the  evi- 
dence, there  can  be  no  doubt  they  considered  all  the  pMic  responsibility 
attaching  as  soon  as  the  occupation  commenced  by  the  American 
troops,  and  its  consequent  destruction  by  the  enemy. — (See  note  No.  3.) 

In  the  above  cases  it  is  established  as  a  well  settled  and  indisputable 
principle  that  it  is  the  duty  of  the  government  to  make  just  compen- 
sation to  the  citizens  where  property  has  been  taken  for  public  use  by 
competent  authority. 

Your  petitioner  further  states,  that  when  this  claim  was  reported 
on  adversely  in  1836,  that  he  failed  to  produce  proof  to  show  that  the 
tobacco  destroyed  and  carried  off  by  the  British  was  in  the  possession 
of  the  troops  of  the  United  States,  or  other  agents;  but  since  the  pre- 
sentation of  said  petition,  and  the  adjudication  of  the  committee,  he 
has  been  enabled  to  establish  the  fact  that  the  act  of  taking  and  car- 
rying away  the  said  tobacco  was  in  consequence  of  using  it  as  a 
fortification  by  the  detachment  of  troops,  as  referred  to  in  the  affida- 
vits of  Captain  Baden  and  General  Biscoe. 

Your  petitioner  further  states  that  he  has  been  induced  to  apply  to 
the  Congress  of  the  United  States  for  compensation  for  the  destructiou 
of  his  property,  as  herewith  exhibited  by  the  inspector's  notes,  in  con- 
sequence of  the  legislation  of  Congress  for  the  last  few  years,  and 
finding  that  analagous  claims  have  been  granted.  That  in  the  great 
lapse  of  time,  it  is  a  difficult  work  to  procure  testimony  connected 
with  the  events  of  the  late  war  with  Great  Britain  ;  that  many  persons 
who  witnessed  the  scene  of  what  was  then  called  the  ^* Chesapeake 
depredations  "  have  died^  and  but  few  survive  to  give  a  full  history  of 
the  occurrences  of  that  day. 

Your  petitioner  further  states,  that  the  evidence  of  his  tobacco  being 
stored  in  the  warehouse  at  Nottingham  and  at  Magruder's  is  fully 
established  by  the  production  of  the  tobacco  notes,  which  were  given 
by  the  inspectors  in  obedience  to  the  laws  of  Maryland  regulating  the 
inspection  and  safe  keeping  of  the  tobacco.  By  the  act  of  Maryland, 
passed  in  1801,  ch.  63,  section  18,  it  is  declared  that  the  inspector  or 
inspectors,  who  shall  pass  any  tobacco,  shall  deliver  as  many  notes 
under  the  hand  of  the  inspector  or  inspectors  to  the  owner  and  in 
his  name,  or  shall  be  required,  in  which  note  or  receipt  shall  be  ex- 
pressed the  place  and  time  of  reception,  the  mark  of  the  warehouse, 
the  number,  and  the  gross,  tare  and  nett  weights  for  all  tobacco  in- 
spected and  passed ;  and  also  in  the  notes  shall  be  expressed  whether 
of  the  first  or  second  quality,  the  first  quality  to  consist  of  tobacco 
c7ear  of  and  unmixed  with  ttafth  •,  WiA.  \\v^  «»wvA.  \iQ^^  «hall  be  payable 
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to  the  said  owner  or  bearer,  and  shall  he  current  and  receivable  in  pay- 
ment of  all  debts  and  contracts  for  tobacco,  or  judgments  and  decrees 
on  contracts  for  tobacco,  according  to  the  terms  and  intention  of  the 
contract,  judgment  or  decree,  (as  the  case  may  be,)  and  shall  be  trans- 
/eraHe  from  one  person  to  another,  and  shall  be  paid,  upon  demand, 
by  the  inspector  or  inspectors  who  signed  the  same. 

Sec.  26  provides  a  penalty  for  forging  manifests  or  notes. 

Sec.  39  declares  that  inspectors  '^  are  declared  to  be  answerable  to 
the  owners  of  any  notes  mentioned  and  described  in  such  manifest  so 
far  as  to  produce  the  same  hogshead  or  hogsheads  of  tobacco  belong- 
ing to  any  owner." — (See  Dorsey,  Laws  of  Maryland,  page  453, 
vol.  1.) 

Your  memorialist  further  states,  that  he  had  stored  in  the  ware- 
houses at  Magruder's  26  hogsheads  of  tobacco,  and  44  hogsheads  at 
the  Nottingham  warehouse,  all  of  which  were  totally  destroyed  and 
carried  of  by  the  British,  for  which  he  claims  compensation. 

Your  memorialist  prays  such  relief  in  the  premises  as  may  be  fisdr 
and  reasonable. 

XoTB  No.  1. — See  Brigadier  General  Winder's  letter  to  Major  Bisooe,and  herewith  filed  ; 
also,  General  Winder's  letter  bearing  date  27th  July,  1814|  to  the  Secretary  of  War,  in 
which  he  says  that  Colonel  Bowen's  regiment,  300  strong,  and  a  detachment  of  regulars  under 
the  command  of  Lieut.  Col.  Scott,  were  stationed  at  Nottingham.  See  Niles'  Register,  vol. 
7,  P>go  283  ;  also  Admiral  Cockbum's  official  report  to  Admiral  Cockrane,  in  which  he  gives 
a  aetailed  account  of  his  naval  operations  on  the  waters  of  the  Patuxent.  He  says,  <*  that  on 
his  approaching  the  town  (Nottingham)  a  few  shots  were  exchanged  between  the  boats  and 
tome  of  the  enemy's  cavalry." 

NoTB  No.  2. — See  Senate  Report  No.  129,  30th  Congress,  1st  session.  House  of  Repre- 
sentatives report  57.  The  report  of  the  Senate  states,  *'  that  it  is  difficult  to  draw  a  distinc- 
tion, in  eouity,  htiwetn  a  claim  for  Un  ofbuildingi  and  for  ihe  personal  property  they  contain," 

NoTB  No.  3. — See  the  case  of  John  S.  Stiles,  adjudicated  in  the  27th  Conffress,2d  session. 
He  claimed  indemnity  for  vessels  sunk  for  the  defence  of  the  city  of  Baltimore  in  1814. 
The  Judiciary  Committee  of  the  Senate  say,  *'  that  it  is  the  duty  of  the  government  to  make 
compensation  for  them  and  the  damages  which  their  owners  had  sustained."  An  act  passed 
ibr  his  relief— see  vol.  6  of  United  Statea  Statutes  at  Large,  page  126  ;  also,  the  act  for  the  re- 
lief of  sundry  citizens  of  Baltimore  for  the  sinking  of  vessels  at  the  mouth  of  the  harbor  of 
Baltimore.     See  vol.  6  United  States  Statutes  at  Large,  page  265. 


Statement  of  James  Baden, 

That  Robert  Young  of  Alexandria  was  a  merchant  who  dealt  largely 
in  Maryland  tobacco ;  that  the  late  James  Naylor,  of  Prince  George's 
county,  Maryland,  was  his  regularly  constituted  agent  to  purchase 
tobacco  ;  that  the  tobacco  so  purchased  and  so  listed  by  the  said  Nay- 
lor,  and  hereunto  annexed,  is  in  the  handwriting  of  the  late  James 
Naylor ;  that  witness  was  well  acquainted  with  the  handwriting  of 
the  late  James  Naylor,  and  that  the  statement  of  the  amount  of  the  to- 
bacco which  he,  the  said  Navlor,  purchased  for  the  late  Bobert  Young, 
and  delivered  on  the  16th  oi  December,  1813,  is  in  the  handwritine 
of  the  late  James  Naylor ;  and  that  the  tobacco  so  purchased  and 
listed  was  stored  in  the  warehouse  at  Magruder's,  where  it  was  burned 
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and  destroyed  by  the  British  troops  in  1814  ;  and  that  said  tohacco 
never  was  shipped  by  the  said  Young  or  Naylor  ;  that  he  was  ap- 
pointed inspector  in  the  spring  of  1813,  and  was  the  inspector  at 
Magruder's  warehouse  when  it  was  destroyed,  and  for  some  time  there- 
after ;  that  the  inspection  books  were  destroyed  in  the  general  con- 
flagration. James  Naylor  was  my  predecessor  in  office  and  considered 
a  great  judge  of  tobacco,  and  I  know  full  well  that  he  purchased  large 
quantities  of  tobacco  for  Robert  Young,  of  Alexandria,  in  1813,  whilst 
I  was  inspector  ;  many  of  these  purchases  were  made  in  my  presence. 
Mr.  James  Naylor  is  dead ;  he  resided  in  the  neighborhood  of  the 
warehouses  at  Magruder's,  on  the  Patuxent  river. 


Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
Prince  George's  county,  and  State  of  Maryland,  James  Baden  of  said 
county  and  State,  and  makes  oath  on  the  Holy  Evangely  of  Almighty 
God  that  the  subjoined  statement  is  true  and  correct,  to  the  best  of 
his  knowledge  and  belief. 

Sworn  before  THO.  M.  D.  BADEN,  J.  P. 

February  15,  1850. 


James  Naylor  bought  for  Mr.  Robert  Young  the  following  tobacco, 
viz : 

I  C,  No.  43,  1,094  net,  at  2  cents |21  88 

Cask 1  00 

I  R,  No.  26,  1,000  net,  at  2^  cents 25  00 

Cask 1  00 

B  L,  No.  106,  904  >      .     .  .,        ,  ^.  ^g 

Cask 1  00 

I  W,  No.  108,  859  net,  at  4  cents 34  36 

R  B,  No.  110,  958  net,  at  4  cents 38  32 

Cask 1  00 

I T  W,  No.  133,  865  )      ,     .  . ,        .  g.  on 

I  T  W,  No.  134,  955  \  ^®^'  *^  ^*  ^®"^® ^^  ^" 

Ql^g^ ^ J    QQ 

I  T  W,'No.  52,  iibio  ^^^^^^^^  25  25 

Cask 1  00 

I  B  R,  No.  135,  1,067  net,  at  4^  cents 48  01| 

Cask 1  00 

BS  W,  No.  122,  1,0191 
B  8  W,  No.  123,  1,021 

B  S  W,  No.  124,      961  \  net,  at  4^  cents 235  26 

B  S  W,  No.  125,      997 
3/8  W,  No.  126,  1,030 
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Casks $5  00 

B  S  W,  No.  50,  1,102  net,  at  2^  cents 21  56 

Cask 1  00 

I  C,  No.  129,  988  net,  at  4^  cents 44  46 

Cask 1  00 

I  H,  No.  137,  852  ) 

IH,No.  138,  962  S  net,  at  4i  cents 127  tl 

I H,  No.  139,  1,024  ) 

Casks 2  00 

I H.  No.  54,  959  net,  at  2^  cents 23  97J 

Cask 1  00 

IN,  955  net,  at  5  cents 47  80 

Cask : 1  00 

I N.  976  net,  at  3  cents 29  25 

Cask 1  00 

902  50 

Commission 21  00 

923  60 


B  L,  No.  106,  904  T 

iW'.No.lSs,  859    3'^86net,at4cents $143  44 

RB,  No.  110,  958  J 

2  casks 


2  00 


I T  W,  No.  133,  865 
I T  W,  No.  134,  955 
I  BR,  No.  135,  1,067 
BSW,No.  122,1,019 
B  S  W,  No.  123,  1,021 
B  S  W,  No.  124,  961 
B  S  W,  No.  125,  997 
B  8  W,  No.  126,  1,030 
I C,  No.  129,  988 
I H,  No.  137,  852 
I H,  No.  138,  962 
I H,  No.  139,  1,024  J 
10  casks , 


11,741  net,  at  4^  cents    528  34^ 


I N,  No.  136,  956  net,  at  5  cents. 
Cask 


10  00 

47  80 
1  00 


IN,  No.  53,  975  net,  at  3  cents 29  25 

Cask 1  00 


I C,  No.  43,  1,094  net,  at  2  cents 21  88 

Cask 1  00 


$145  44 


538  34^ 


48  80 


30  25 


•Mi^ 
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I  R,        No.  26,  1,000 

I  T  W,  No.  52,  1,010     .  ..,  .  2, 

BS  W,  No.  50,  1,102  f  *'"^^  °**'  "  -^  **°"- 

I H,       No.  54,     959 

4  casks 


$101  7Yi 


4  00 


Commission. 


1105  11\ 

891  49 
21  00 

912  49 


Bought  for  Robert  Young,  and  delivered  on  15th  December,  1813, 
and  received  of  him  five  hundred  dollars,  which  he  has  now  my  re- 
ceipt for,  which  I  ought  to  have,  and  four  hundred  and  eleven  dollars 
thirty-five  cents  on  the  delivery  of  the  tobacco,  leaves  a  balance  due 
me  of  one  dollar  and  fourteen  cents. 

JAS.    NATLOB. 


34th  CoKGiuBS,  )    HOUSE  OF  BEPRESENTATIVES.    5  Report 
3d  Suasion.     $  }  Ho.  60. 
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Jahuabt  9,  1857. — Laid  npon  the  table  and  ordered  to  be  printed. 


Mr.  Tatlor,  from  the  Committee  of  Claims,  made  the  following 

REPORT, 

The  CommUtee  of  Claims,  to  whom  was  referred  the  memorial  of  Chris- 
topher Neaie,  assignee  of  Jerome  and  Oerrard  Plumm^r,  both  mer- 
chants of  Alexandria,  Va. ,  with  the  a^ccompanying  papers,  have  had 
the  same  under  consideration,  and  now  report : 

The  memorialist  states  that  he  claims,  as  assignee  of  Jerome  and 
Gerrard  Plummer,  "  indemnity  from  the  United  States  for  property 
destroyed  during  the  late  war  with  Great  Britain,"  consisting  of  large 

auantities  of  tobacco  in  store  in  warehouses  at  Nottingham,  Magru- 
er's  Ferry,  Tracey's  Landing,  and  at  Benedict. 
The  circumstances  attendant  upon  the  loss  or  destruction  of  the  to- 
bacco in  question,  as  related  by  the  memorialist,  and  the  evidence 
submitted  with  a  view  to  establish  their  existence,  are  precisely  the 
same  with  the  circumstances  set  forth  and  the  evidence  produced  with 
respect  to  the  claims  of  the  representatives  of  Rinaldo  Johnson  and 
Ann  E.  Johnson,  and  of  William  G.  Ridgely  and  Hodges  &  Lans- 
dale,  heretofore  reported  on ;  and  as  the  claim  of  Neale  is  in  no 
respect  distinguishable  from  those  referred  to,  your  committee,  for  the 
reasons  given  in  their  report  upon  Senate  bill  No.  255,  for  the  relief 
of  the  representatives  of  Rinaldo  Johnson  and  Ann  E.  Johnson,  and 
their  report  on  Senate  bill  No.  278,  for  the  relief  of  William  G. 
Ridgely  and  Hodges  &  Lansdale,  which  reports  they  desire  may  be 
taken  as  a  part  of  this  report,  now  recommend  that  the  claim  of  the 
memorialist  be  rejected. 


City  of  Washinqton. 

Be  it  remembered  that  on  this  twenty-fifth  day  of  March,  eighteen 
hundred  and  thirty-six,  personally  appeared  before  the  subscriber,  a 
justice  of  the  peace,  Virgil  Maxcy,  and,  being  duly  sworn,  deposed 
and  said:  That  during  the  period  of  the  late  war  he  resided  about 
six  miles  from  Tracey's  Landing;  that  he  knows  that  the  British 
during  the  late  war  burnt  down  the  tobacco  inspection  warehouse  at 
that  place,  together  with  the  tobacco  therein  deposited,  and  that  he 
believes  they  burnt  them  tor  the  reasons  stated  in  t\ie  memorvfiX  ^i 


2  CHRISTOPHER   NEALE. 

Dr.  James  Tongue,  which  he  has  carefully  read,  and  helieves  to  he 
true  in  all  its  statements ;  that  this  deponent  is  well  acquainted  with 
the  inhahitants  generally  in  the  neighborhood  of  Tracey's  Landing, 
and  particularly  with  John  Collins,  William  J.  W.  Compton,  and 
Thomas  0.  Denny ;  that  they  are  intelligent  men,  of  high  respectability 
and  integrity,  and  that  he  should  have  implicit  confidence  in  their 
statements.  This  deponent  further  saith^  that  the  militia  that  were 
called  out  for  the  defence  of  the  neighborhood  at  the  time  the  inspeo-* 
tion  warehouse  was  burnt  by  the  British  at  Tracey's  Landing  were 
two  companies :  of  one  of  which  Jacob  Franklin  was  captain,  Thomas 
Sullivan  was  lieutenant,  and  William  Wiem  ensign;  and  of  the 
other,  William  S.  Tillard  was  captain,  Thomas  Tongue,  jr.,  lieu- 
tenant, and  John  H.  Tillard  ensign — all  of  whom  are  now  dead. 
And  further  the  deponent  saith  not. 
Sworn  before—  RICHAKD  T.  BRISCOE. 


State  or  Maryland,  Anne  Arundd  county. 

Personally  appeared  before  the  subscriber,  a  justice  of  the  peace  for 
the  county  and  State  aforesaid,  Samuel  Gover,  who,  being  sworn  on 
the  Holy  Evangely  of  Almighty  God,  doth  depose  and  declare: 
That  he  acted  as  commissary  to  the  Maryland  militia,  who  were 
called  out  to  defend  that  part  of  the  shores  of  the  Chesapeake  bay 
from  Fishing  creek  to  Tracey's  Landing  during  the  year  1814  ;  doth 
depose  and  declare  that  Commodore  Barney  took  possession  of  the 
large  tobacco  inspection  warehouse  located  at  Tracey's  Landing  some 
time  in  the  spring  of  1814,  and  kept  possession  of  the  same  until 
some  time  in  the  summer  of  the  same  year;  and  that  the  said  tobacco 
inspection  warehouse  was  used  as  a  place  of  depot  for  the  stores  be- 
longing to  the  United  States  flotilla,  consisting  of  provisions,  am- 
munition, spare  sails,  and  other  munitions  of  war,  which  were 
carried  by  land  to  Patuxent  river,  where  said  flotilla  lay  a  consider- 
able time,  over  which  said  stores  and  munitions  of  war  a  detachment 
of  men  and  some  officers  were  placed  ;  and  the  said  deponent  further 
states  and  says,  that  a  few  days  before  the  British  burned  down  the 
said  inspection  warehouse,  and,  while  the  British  were  lying  ofif  in 
the  Chesapeake  bay,  the  militia,  under  the  command  of  Captain  Ja- 
cob Franklin,  (the  same  officer,  now  dead,)  rolled  out  a  quantity  of 
tobacco  from  the  said  tobacco  inspection  warehousey  and  made  a  breast- 
work or  fortification  by  standing  the  hogsheads  of  tcbacoo  endwise^  as 
a  protection  for  the  militia  to  fight  under.  The  deponent  doth  fur- 
ther state,  on  oath,  that  a  few  days  after  this,  the  British  landed  from 
their  ships  and  took  possession  of  the  said  tobacco  inspection  ware- 
house at  Tracey's  Landing,  burned  and  destroyed  the  same,  together 
with  all  the  fixtures  there  belonging,  and  together  with  a  quantity 
of  tobacco. 

Sworu  before  GASSAWAY  WINTERSON. 

Mabch  18,  1836. 


cimniTOPHiii  irxALE^ 


Statb  of  Maryland^  Anne  Arundel  county j  as: 

Personally  appeared  before  me,  the  subscriber,  a  justice  of  the  peace 
for  the  county  and  State  aforesaid,  Doctor  Walter  Wyvill,  who,  being 
duly  sworn  on  the  Holy  Evangely  of  Almighty  God,  deposes  and 
says :  That  he  acted  during  the  late  war  as  sergeant  in  Captain  Thomas 
T.  Simmond's  company,  which  belonged  to  the  2d  regiment  of  Mary- 
land militia  ;  and  that  this  company,  with  several  other  companies, 
were  ordered  out  by  the  governor  of  Maryland  to  repel  and  keep  off 
the  enemy  ;  and  that  more  effectually  to  prevent  the  invasion  of  the 
British,  many  of  the  officers  of  the  2d  regiment  of  Maryland  militia 
selected  a  committee  to  wait  on  Governor  Winder  to  let  them  have 
some  pieces  of  cannon  for  the  defence  of  Tracey's  Landing  warehouse, 
in  which  were  deposited  several  hundred  hogsheads  of  tobacco,  belong- 
ing to  the  tobacco  planters,  as  it  was  believed  this  property  was  m 
danger  of  being  destroyed  by  the  British,  as  Commodore  Barney  used 
the  said  tobacco  warehouse  as  a  depot  for  some  of  the  military  stores 
and  munitions  of  war  belonging  to  the  United  States  flotilla.  This 
deponent  deposes  and  says,  he  was  one  of  the  committee  who  did  wait 
on  the  governor  of  Maryland,  and  the  governor  did  send  to  said  regi- 
ment a  piece  of  artillery  with  a  good  supply  of  ammunition,  which 
said  artillery  was  placed  at  Town  Point,  or  the  narrows  of  or  mouth 
of  the  creek  leading  to  Tracy's  Landing,  and  for  the  defence  of  Tra- 
cey's Landing.  This  deponent  further  states  that  the  tobacco  inspec- 
tion warehouse  at  Tracey's  Landing,  and  at  houses  situated  at  Town 
Point,  or  the  narrows  at  the  mouth  of  the  creek  leading  to  Tracey's 
Landing,  were  used  as  places  of  rendezvous  for  the  militia ;  and  that 
these  houses  were  occupied  and  used  as  barracks  by  the  militia ;  that 
they  receivied  their  rations  there,  ate  there,  slept  there,  deposited  their 
arms,  ammunition  and  other  military  stores  there,  did  military  duty 
there  day  by  day,  and  week  after  week,  for  a  considerable  time,  and 
until  they  were  driven  from  there  by  the  superior  force  of  the  enemy. 
This  deponent  further  deposes  and  says,  that  the  houses  at  Town 
Point,  or  narrows,  at  the  mouth  of  the  creek  leading  to  Tracey's  Land- 
ing, consisted  of  a  new  dwelling-house,  storehouse,  and  windmill,  and 
out-houses,  belonging  to  William,  now  deceased,  and  a  dwelling- 
house  and  out-houses  belonging  to  John  Scrivener ;  all  of  which, 
houses,  together  with  the  inspection  warehouse,  with  a  considerable- 
quantity  of  tobacco  in  it,  were  all  burned  by  the  British  in  the  month 
of  October,  1814 — he  does  not  now  recollect  the  precise  day  of  the- 
month,  but  to  the  best  of  his  knowledge,  thinks  it  was  about  the  mid- 
dle of  October.  Your  deponent  verily  believes  all  the  above  named 
houses  were  burned  by  the  British  in  consequence  of  their  being  used 
as  barracks  and  military  stations,  and  as  places  of  rendezvous  and  a^ 
depot  for  arms,  ammunition,  military  stores,  &c.,  &c. 

Sworn  before 

LEWIS  SUTTON^  Sr. 

Dbcbmbkr  6, 183T. 
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State  of  Martlanb,  Anne  Arundd  county j  $8 : 

On  the  Ifith  of  April,  personally  appeared  before  me,  the  sub- 
scriber, a  justice  of  the  peace  for  the  State  and  county  aforesaid.  Cap- 
tain Samuel  Jones,  who  made  oath  upon  the  Holy  Evangely  of 
Almighty  God  that  he  resided,  during  the  late  war,  near  Tracey's 
Landing,  and  thatt  he  acted  as  commissary  to  furnish  provisions  &c., 
for  the  militia  in  the  neighborhood  of  Tracey's  Landing,  whenever 
they  were  called  out  in  defence  of  the  State  ;  and  that  he  is  well 
acquainted  with  all  the  occurrences  of  the  late  war  that  took  place  in 
the  neighborhood  of  Tracey's  Landing  tobacco  inspection  warehouse. 
That  the  militia  companies,  commanded  by  Captain  Thomas  Sim- 
mons and  Captain  William  S.  Tollard,  (both  since  dead,)  rendez- 
vousing, as  circumstances  required,  at  the  mouth  of  the  creek  leading 
from  the  Chesapeake  bay  to  Tracey's  Landing  tobacco  inspecticn 
warehouse,  fixed  a  piece  of  cannon  at  the  mouth  or  narrows  of  the 
aforesaid  creek,  (the  channel  of  said  creek,  at  the  mouth,  is  about 
fifty  yards  wide,)  for  the  defence  of  Tracey's  Landing  warehouse  and 
the  tobacco  contained  in  it,  and  also  fer  the  defence  of  the  neighbor- 
hood generally  ;  and  this  deponent  says,  there  were  situated  at  the 
mouth  of  the  aforesaid  creek,  near  to  each  other,  two  dwelling-houses, 
and  other  houses  and  a  wind-mill. 

This  deponent  further  states,  that  the  day  on  which  the  British 
took  possession  of  Tracey's  Landing  tobacco  inspection  warehouse, 
they  had  to  go  in  their  barges  through  the  mouth  or  narrows  of  the 
aforesaid  creek ;  that  as  soon  as  the  militia  saw  the  British  barges, 
which  being  numerous,  and  well  armed  with  cannon  and  othdr  arms, 
they  soon  compelled  the  militia  to  retreat.  The  British  then  landed, 
spiked  the  cannon  that  belonged  to  the  militia,  took  possession  of  all 
the  houses  at  the  mouth  of  the  aforesaid  creek,  and  burnt  them  down. 
Your  deponent  believes  that  all  the  above-described  houses  were 
burnt  because  the  said  houses  were  used  by  the  militia ;  and  also 
because  of  their  being  fired  on  from  the  piece  of  cannon  which  was 
substituted  between  the  two  above  mentioned  dwelling-houses,  and 
near  to  both  of  them. 

Sworn  before 

GASSAWAY  WINTERSON. 


Extracts  of  Patrick  H.  O'BeiUy's  deposition. 

Dear  Sir:  I  received  your  letter  asking  a  statement,  according  to 
my  recollection,  of  the  occurrences  which  took  place  during  the  late 
war  in  relation  to  Tracy's  Landing  and  Town  Point,  at  the  mouth  of 
Tracy's  creek.  I  cheerfully  do  so;  most  of  these  facts,  and  probably 
all  the  important  ones,  being  yet  fresh  in  my  recollection  ;  the  farm 
I  then  owned  and  resided  at  being  in  the  immediate  neighborhood  of 
these  places.     I  belonged  to  Cap\A\ii^\\Vv«bmTC^ax4.'^  militia  com- 
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Sany,  as  well  as  yonrself,  as  a  private,  sometimes  as  a  sergeant,  and 
oing  also  the  duty  of  assistant  adjutant  to  Colonel  Samuel  Watkins, 
at  the  requisition  of  that  officer.  The  companies  of  Captains  Tillard, 
Franklin,  and  Gammon  constituted  the  effective  militia  force  in  that 
immediate  neighborhood. 

On  the  appearance  of  the  enemy's  fleet  in  the  neighboring  part  of 
the  bay,  these  companies  were  ordered  out  by  their  officers  to  repel 
any  attempt  the  enemy  might  make  to  land  and  commit  depredations, 
and  was  more  or  less  in  active  service  at  such  points  in  the  neighbor- 
hood as  the  movements  of  the  ships  offered  to  threaten,  from  the  time 
of  the  arrival  of  Admiral  Warren  in  the  neighboring  waters  in  1813 
till  the  close  of  the  war.  In  the  spring  or  summer  of  1814  Town 
Point  was  selected  by  the  officers  of  the  regiment  as  the  most  advan- 
tageous position  for  the  protection  of  the  greatest  extent  of  country 
and  of  the  tobacco  warehouse  at  Tracy's  landing,  which  was  the  de- 
pository of  large  property  of  the  neighbors  and  of  military  stores  of 
the  United  States,  belonging  to  Commodore  Barney's  flotilla ;  and  also 
affording  a  facility  for  the  co-operation  of  the  swamp  company  of 
militia  to  repel  any  attempted  act  of  hostility  against  the  surround- 
ing country,  or  for  the  destruction  of  the  public  store,  which  we 
Eroudly  thought  had  been  conflded  to  our  protection  by  Commodore 
>arney.  The  impression  on  my  mind  is,  that  the  officers  of  the 
militia  had  received  orders  from  Governor  Winder  to  call  out  the 
militia  whenever  appearances  should  indicate  danger,  without  pre- 
viously sending  to  Annapolis  or  the  superior  officer  of  the  regiment, 
who  resided  at  a  distance,  which  would  have  enabled  the  enemy  to 
land  and  commit  extensive  depredations  before  any  resistance  could 
be  procured,  if  recourse  must  be  previously  had  to  them  for  authority, 
or  to  the  executive  at  Annapolis.  As  sergeant  of  the  company,  I  re- 
ceived orders  from  Captain  Tillard  to  assist  the  others  in  convening 
the  company  when  their  presence  in  the  field  was  deemed  necessary, 
and  did  assist  personally  in  throwing  up  the  entrenchment  at  Town 
Point,  and  mounting  the  cannon  there,  which  Governor  Winder  had 
sent  us,  and  was,  with  others,  instructed  in  the  use  and  exercise  of  it 
by  a  gentleman  who  had  been  in  the  United  States  service.  This  en- 
trenchment was  made  between  the  dwelling-houses  belonging  to  John 
Scrivener  and  William  Hodson,  which  were  used  by  the  militia  cls  bar^ 
racks,  or  the  warehouse  at  Tracey's  also,  when  occasion  required.  It 
was  at  these  places  that  they  rendezvoused,  ate,  slept,  and  received 
their  rations,  when  circumstances  appeared  especially  to  require  their 
presence. 

By  the  orders  of  Captain  Franklin,  whose  company  resided  nearest 
to  Tracey's  landing,  a  number  of  the  hogsheads  of  tobacco  in  the 
warehouse  were  rolled  out  and  arranged  and  disposed  of  in  such  order 
as  to  constitute  a  fortification  and  defence  for  the  militia,  or  such  por- 
tion of  it  as  it  might  be  best  to  employ  at  that  point.  The  hogsheads 
were  arranged  in  ranks  and  positions  adjoining  the  warehouse^  and  ex- 
tending i'rom  it  to  such  distances  and  in  such  shapes  as  were  thought 
most  conducive  to  the  purposes  and  uses  intended  and  contemplated. 

A  portion  of  the  militia  were  in  possession  and  actual  occupancy  of 
the  houses  at  Town  Pointy  also  of  the  warehouse  at  Ttacey'  ^^^Vv^tl  Vjcissk 
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Britifidi  Approached.  There  were  only  the  militia  at  Town  Point 
with  oannon  there  mounted,  and  with  musketry,  the  station  gallantly 
maintained,  until  an  overwhelming  force  landing,  and  advancing  un- 
der the  brisk  cannonade  from  a  number  of  barges,  compelled  them  to 
retire.     Those  stationed  at  Tracey's  then  withdrew. 

Your  obedient  servant, 

P.  H.  O'EEILLT. 


Calvert  Couwtt,  to  wit  : 

Personally  appeared  before  me,  a  justice  of  the  peace  of  the  State  of 
Maryland,  in  and  for  Calvert  county,  Patrick  H.  O'Reilly,  and  made 
oath  on  the  Holy  Evangely  of  Almighty  Ood  that  the  facts  stated 
in  the  foregoing  communication  are  just  and  true. 

JOHN  B.  JOT. 
July  14,  1840. 


Statb  of  Maryland,  Anne  Arundel  cowdyy  w: 

Personally  appeared  before  me,  the  subscriber,  one  of  the  justices  of 
the  peace  for  the  county  and  State  aforesaid,  John  CoUinson,  who, 
being  duly  sworn  upon  the  Holy  Evangely  of  Almighty  God,  doth 
depose  and  declare,  that  in  the  spring  of  1814  Commodore  Barney, 
Barney,  then  commanding  the  United  States  flotilla,  was  at  his  house 
looking  at  a  convenient  situation  where  he  could  land  and  deposit 
a  part  of  the  stores  and  munitions  of  war  belonging  to  the  said  United 
States  flotilla,  and  that  the  said  Commodore  Barney  took  possession 
of  the  large  tobacco  inspection  warehouse,  located  atTracey's  Landing 
in  the  spring  of  1814,  and  kept  possession  of  the  same  until  some  time 
in  the  same  year  as  a  place  of  deposit  for  stores  and  munitions  of 
war  for  the  United  States  flotilla,  over  which  a  detachment  of  men 
and  a  few  officers  were  kept,  and  that  the  said  stores  were  transported 
to  Patuxent  river  while  said  flotilla  lay  there ;  that  the  said 
deponent  doth  further  state,  on  oath,  that  a  short  time  before  the 
British  burned  down  the  tobacco  inspection  warehouse,  while  the 
British  were  Ijdng  in  the  Chesapeake  bay  in  their  ships,  the 
militia  were  called  out,  acting  under  the  command  of  Captain  Jacob 
Franklin,  (the  senior  officer,  now  dead,)  took  a  number  of  hogsheads  of 
tobacco  from  the  warehouse  aforesaid,  and  made  a  breastwork  or 
fortification  of  the  same  by  standing  the  hogsheads  of  tobacco  up 
endwise,  as  a  protection  for  the  militia  to  fight  under  ;  and  the  said 
deponent  doth  further  state,  on  oath,  that  a  few  days  after  this  the 
British  landed  and  took  possession  of  the  said  tobacco  inspection 
warehouse,  burned  and  destroyed  the  same,  together  with  all  the  fix- 
tures thereto  belonging,  and  a  quantity  of  Maryland  tobacco. 

Sworn  before 

GASSAWAY  WINTERSON. 

March  18^  1836. 
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State  op  MARTLAin),    )     . 
Anne  Arundd  county y  \ 

On  this  10th  February,  1837,  personally  appeared  before  me,  the 
subscriber,  a  justice  of  the  peace  for  the  county  and  State  aforesaid, 
Captain  Benjamin  McCeney,  who,  being  duly  sworn  on  the  Holy 
Evangely  of  Almighty  Gt)d,  says  that  he  served  as  captain  of  a  mili- 
tary company,  during  the  late  war,  in  the  second  regiment  of  Mary- 
land militia.  This  deponent  says  that  he  received  his  orders  from  the 
then  governor  of  Maryland  to  order  out  his  command. 

Tour  deponent  further  states,  that  in  October,  1814,  a  British  force 
of  several  ships  anchored  in  the  Chesapeake  bay,  and  he  thinks  as  ne^r 
to  Tracey's  Landing  and  Town  Point  as  they  could ;  and  that  the 
militia  were  called  by  order  of  the  governor  of  Maryland  ;  and  that 
some  of  the  militia  companies  were  stationed  at  Tracey's  Landing,  and 
some  were  stationed  at  Town  Point ;  and  that  the  houses  at  these 
places  were  used  and  occupied  by  the  militia  as  places  of  rendezvous, 
and  for  deposit  of  arms,  ammunition,  stores,  &c.,  &c.,  until  they 
were  driven  from  these  places  by  the  superior  force  of  the  enemy ; 
that  the  militia  then  took  possession  of  other  houses  in  the  neighbor- 
hood near  Tracey's  Landing  and  Town  Point ;  and  that  a  part  of  his 
(McCeney's)  company,  together  with  others  of  the  militia,  attacked  a 
large  picket  guard  of  the  enemy  ;  and  that  they  were  all  the  time  in 
sight  and  ftili  view  of  the  enemy,  day  after  day,  and  that  they  con- 
tinued so  until  they  (the  British)  burnt  the  houses,  after  which  they 
went  on  board*  General  William  Madison,  brother  of  President 
Madison,  arrived  with  troops  from  Virginia  the  day  after  the  houses 
were  burnt.  Your  deponent  also  states  that  the  houses  burnt  by  the 
enemy,  about  the  15th  of  October,  1814,  consisted  of  the  tobacco  ware- 
house  at  Tracey's  Landing,  and  the  houses  at  Town  Point  consisted  of 
a  windmill,  dwelling-house,  and  several  out-houses.  Tour  deponent 
verily  believes  that  all  these  houses  were  burnt  by  the  enemy  in  con- 
sequence of  their  being  occupied  by  the  militia,  as  they  afforded  the 
militia  shelter  as  barracks,  or  places  of  rendezvous,  and  deposit  for 
arms,  ammunition,  military  stores,  &c. 

Sworn  before  RINALDO  PINDELL. 


Annb  Arundel  county,  )     . 
State  of  Maryland  J     \     ' 

Personally  appeared  before  me,  the  subscriber,  a  justice  of  the  peace 
for  the  county  and  State  aforesaid,  Mary  McPherson^  who,  being  duly 
sworn  on  the  Holy  Evangely  of  Almighty  God,  doth  depose  and 
declare,  that  she  lived  during  the  late  war  about  a  quarter  of  a  mile 
from  the  tobacco  inspection  warehouse  located  at  Tracey's  Landing ; 
and  that  Commodore  Barney,  while  commanding  the  United  States 
flotilla,  took  possession  of  the  tobacco  inspection  warehouse  located  at 
Tracey's  Landing  in  the  spring  of  1814,  and  had  possession  of  the 
same  until  some  time  in  the  summer  of  the  same  yediT  \  and  that  tV 
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said  tobacco  inspection  warehouse  was  used  as  a  place  of  deposit  for 
stores  of  the  United  States  flotilla  and  other  munitions  of  war,  over 
which  a  detachment  of  men  and  some  ofScers  were  placed  ;  and  said 
deponent  also  states  that  a  short  time  before  the  British  burnt  Tracey's 
Landing  warehouse  the  militia  were  called  out,  and  that  a  forti- 
fication was  made  by  standing  hogsheads  of  tobacco  up  endwise  as  a 
f protection  for  the  militia  to  fight  under ;  and  the  said  deponent  doth 
iirther  state,  on  oath,  that  a  few  days  after  this  the  British  landed 
from  their  shipping,  took  possession  of  the  said  tobacco  inspection 
warehouse,  burnt  and  destroyed  the  same,  together  with  all  the  fixtures 
thereto  belonging,  and  a  quantity  of  Maryland  tobacco  ;  and  this  de- 
pc^nent  says  the  enemy  placed  a  large  guard  near  her  dwelling-house, 
that  the  British  officers  were  often  at  her  house,  and  she  heard  them 
say  they  burnt  the  warehouse  and  the  houses  at  River  Point  because 
they  were  military  stations. 
Sworn  before  GASSAWAY  WINTERSON.    . 

March  18,  1836. 


State  of  Martland,  ) 
Anne  Arundel  county ^  ) 

Personally  appeared  before  the  subscriber,  a  justice  of  the  peace  for 
the  county  and  State  aforesaid,  Gilbert  Nowell,  who,  being  duly  sworn 
on  the  Holy  Evangely  of  Almighty  God,  doth  depose  and  declare  that 
he  lived  about  a  mile  and  a  half  from  Tracey's  Landing  during  the 
late  war,  and  that  Commodore  Barney  took  possession  of  the  tobacco 
inspection  warehouse  at  Tracey's  Landing  in  the  spring  of  1814,  and 
had  possession  of  the  same  until  some  time  in  the  summer  of  the  same 
year,  and  that  the  said  tobacco  inspection  warehouse  was  used  as  a 
place  of  depot  for  the  stores  of  the  United  States  flotilla,  consisting  of 
provisions,  arms,  munitions,  &c.,  over  which  a  detachment  of  men 
and  some  officers  were  placed,  and  that  the  said  stores  and  munitions 
of  war  were  transported  by  land  to  the  said  United  States  flotilla  as 
was  requir(  d ;  and  the  said  deponent  also  states  that  a  short  time 
before  tne  British  burnt  down  the  said  tobacco  inspection  warehouse, 
the  militia  was  called  out,  and  that  a  fortification  was  made  with 
the  hogsheads  of  tobacco  by  standing  the  hogsheads  of  tobacco  endwise, 
as  a  fortification  or  protection  of  the  militia  to  fight  under ;  the  said 
deponent  doth  further  state  that  a  few  days  after  this  the  British 
landed  from  their  shipping  and  took  possession  of  the  said  tobacco 
inspection  warehouse,  and  burned  and  destroyed  the  house,  together 
with  the  fixtures  there  belonging,  and  a  quantity  of  tobacco. 

Sworn  before  GASSAWAY  WINTERSON. 

March  18^  1836. 


ExtrcLctafrom  PhUip  J.  Ihomaa'  deposition. 

The  undersigned,  who  was  a  private  in  Captain  Franklin's  company 
of  Maryland  militia  during  the  yeaia  161%  aiid  1814^  has  reaa  the 
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iepo^ition  of  Patrick  O'Reilly,  dated  July  14,  1840,  and  sworn  to  be- 
fore John  B.  Joy,  touching  certain  circumstances  which  took  place 
-elative  to  the  burning  of  certain  houses  at  a  place  called  Town  Poi^j 
rracey's  Landing,  or  Herring  Bay;  and  also  Doctor  Walter  Wyvill's 
Jeposition,  datea  December,  183T,  and  his  letter  explanatory  thereof, 
iated  June  26,  1841,  relating  to  the  matter  aforesaid  ;  also  Samuel 
Setts'  deposition,  dated  July  1, 1841,  sworn  to  before  Lewis  Sutton, 
relating  to  the  stune.  'The  undersigned  has  a  perfect  recollection  of 
the  events  stated  and  alluded  to  in  the  above  enumerated  depositions, 
ind  has  no  hesitation  in  adding  his  testimony  to  their  truth,  verily 
believing  and  positively  asserting  that  the  statements  therein  made 
ire  incontestably  and  strictly  true,  the  same  having  come  under  his 
Dwn  personal  knowledge. 

He  further  states  that  he  distinctly  understood  at  the  time  that  these 
houses  were  burnt  by  the  British  in  consequence  of  their  having  been 
3ccupied  by  the  militia,  and  of  the  places  having  been  fortified  as  a 
military  station,  facts  known  to  the  undersigned — ^he,  as  a  member 
i)f  Captain  Franklin's  company,  having  been  quartered  in  one  of  the 
houses,  and  done  military  duty  at  these  stations,  particularly  in  the  ex- 
ercise of  a  gun,  then  placed  to  defend  the  mouth  of  Tracey's  creek.  He 
moreover  states  that  in  conversation  with  Marshall  Poole  and  his  wife, 
the  occupants  of  one  of  the  houses  burnt,  they  informed  the  under- 
signed, a  few  days  after  the  conflagration,  that  the  British  officer  in 
command  assured  them  the  houses  were  burnt  solely  on  account  of 
their  being  considered  a  military  station. 

PHILIP  J.  THOMAS. 

WBsrr  BiVBiiy  Anne  Arundel  county y  December  10,  1841. 


ExtrcLcta  from  the  deposition  of  Colonel  William  Norman^  of  Anne 

Arundel  county,  Maryland, 

The  deponent  also  states  that  some  time  in  the  summer  of  1814 
Commodore  Barney,  who  commanded  the  United  States  flotilla, 
deposited  at  his  houses,  on  West  river,  a  quantity  of  arms,  ammuni- 
tion, military  stores,  &c.,  &c.,  together  with  a  detachment  of  men; 
which  said  arms  and  ammunition,  military  stores,  &c.,  together  with 
the  detachment  of  men,  were  removed  from  his  houses  at  West  river, 
to  the  tobacco  inspection  warehouse  at  Tracey's  Landing,  and  that 
they  occupied  the  said  warehouse  for  some  time  as  a  depot  of  arms, 
provisions,  ammunition,  and  other  military  stores. 

This  deponent  also  verily  believes  that  the  houses  at  Town  Point 
and  Tracey's  Landing  tobacco  inspection  warehouse  were  burnt  by 
the  enemy  because  the  above  houses  were  occupied  by  the  militia. 
Sworn  before  GASSAWAY  WINTERSON. 


Extracts  from  Lemuel  Gott's  deposition,  of  Anne  Arundel  county,  and 

State  of  Maryland. 

'^  This  deponent  further  eajra,  that  in  the  month  of  3xm^^\%\^^^ 
large  parcel  of  the  military  stores,  belongins  to  tlie  T3ni\«8L  ^\a\/^ 
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flotilla,  under  the  command  of  Commodore  Barney,  were  tlie  deposites 
in  the  tohacco  inspection  warehouse  at  Tracy's  Landing,  ana  a  de- 
tachment of  men  placed  there  belonj^ing  to  the  United  States  flotilla. 

^'This  deponent  further  says,  that  Captain  Franklin,  who  com- 
manded in  the  same  regiment,  ordered  to  be  rolled  out,  by  the  men 
under  his  command,  a  parcel  of  hogsheads  of  Maryland  tobacco  out  of 
said  warehouse,  with  which  a  fortification  was  made  adjacent  to  and 
adjoining  said  warehouse,  and  extended  nearly  to  the  creek,  in  a  circular 
direction,  so  as  to  protect  his  men  from  the  British  barges  as  they 
ascended  the  creek." 

Sworn  before 

LEWIS  SUTTON. 


Extracts  from  the  dqpoeUion  of  WVliam  Ewmm. 

He  ^^  deposes  and  says  that  he  was  a  private  in  Captain  Franklin's 
company,  which  belonged  to  the  2d  regiment  Maryland  militia  during 
the  late  war ;  that  he  was  born  in  the  immediate  neighborhood  of 
Tracey's  Landing  and  Town  Point,  and  resided  in  said  neighborhood 
until  he  was  nearly  fifty  years  old ;  that  the  farm  he  owned  and 
resided  on  during  the  late  war  was  adjoining  Captain  Franklin's,  and 
that  he  is  perfectly  acquainted  with  the  occurrences,  and  distinctly 
remembers  what  took  place  in  this  neighborhood  during  the  late  war. 

**Thi8  deponent  further  says  that  Commodore  Barney,  in  the 
spring  of  1814,  took  possession  of  Tracey's  Landing  tobacco  inspection 
warehouse,  and  deposited  in  it  a  large  supply  of  the  United  States 
military  stores,  belonging  to  the  flotilla,  which,  as  circumstances 
re<Juired,  were  wagoned  from  said  warehouse,  and  some  of  them  de- 
posited in  Calvert  county  court-house,  to  be  more  convenient  to  the 
United  States  flotilla,  which  had  been  blockaded  in  St.  Leonard's 
creek  by  a  squadron  ;  and  that  a  part  of  the  military  stores  belonging 
to  the  United  States  were  never  removed  from  said  warehouse^  but 
were  found  there  by  tbe  enemy  when  they  took  possession  of  it." 

'^  This  deponent  further  says,  that  a  short  time  before  the  British 
burnt  down  Tracey's  Landing  tobacco  inspection  warehouse,  Captaia 
Franklin,  the  senior  officer  then  in  command,  ordered  a  number  of 
hogsheads  to  be  taken  out  of  the  said  warehouse,  and  a  fortification 
made  with  hogsheads  of  tobacco,  by  standing  them  up  endwise,  which 
said  fortification  was  made  adjoining  to  said  warehouse,  on  the  side  of 
it,  and  extended  in  a  semicircle  to  the  creek,  to  protect  the  militia 
against  the  British  barges  if  they  should  attempt  to  come  up  the 
creek.  The  militia  company  of  Captain  Franklin  did  militia  duty  at 
Tracey's  Landing  the  same  as  the  companies  at  Town  Point  — 4ite  there, 
slept  there,  and  received  their  rations  there.  The  company  he  be- 
longed to  (Captain  Franklin's)  had  no  tents,  and  the  warehouse  was 
used  as  barracks,  and  a  depository  for  arms,  ammunition,  &c." 

''  This  deponent  says  he  heard  Captain  Franklin  say  he  was  or- 
dered out  to  Tracey's  Landing  by  the  governor ;  that  the  orders  came 
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through  their  field-ofSoer,  GeDeral  Williams,  Colonel  Samuel  Wat- 
kins,  and  Major  Gassaway  Watkins — all  now  dead." 
Sworn  before 

A.  H.  PENNINGTON,  J.  P. 


Extrads  from  the  statement  of  John  8.  Skinner  io  the  Hon.  E. 

Whittlesey. 

I  will  now  relate  the  foots  which  I  know  as  well  as  we  may  know 
anything  afler  such  a  lapse  of  time — ^unless,  indeed,  all  our  senses  ore 
but  media  of  delusive  impressions,  and  there  are  no  realities  in  life. 

On  leaving  Baltimore,  in  fulfilment  of  their  construction  for  the 
defence  of  the  bay,  the  boats  that  composed  the  flotilla  were  found  to 
be  too  narrow  ;  and  carrying  too  heavy  cannon,  with  a  large  quantity 
of  stores  and  provisions,  they  proved  to  be  inadequate  to  the  service  in 
the  open  bay,  and,  by  orders  of  Commodore  B^ney,  th^y  put  into 
West  river,  there  landed,  as  before  stated,  at  my  grandfather's  old 
Aip-yard,  a  portion  of  their  military  stores  and  provisions  to  lighten 
the  barges  ;  and  afterwards,  for  the  deposition  and  safer  keeping  of 
these  munitions  and  stores,  ahd  because  they  would  be  easier  of  access 
and  of  transportation  to  any  point  where  they  might  be  wanted,  Dr. 
Tongue's  warehouse,  at  Tracey's  Landing,  was  taken  possession  of 
and  used  by  the  orders  of  Commodore  Barney,  and  a  detachment  of  his 
men  placed  there.  My  purser's  steward,  James  Dixon,  many  years 
since  dead,  was  placed  in  charge  of  the  property,  for  which  I  was  ac- 
countable, while  my  multifarious  duties  called  me  off  to  other  points. 
This  seizure  and  occupation  of  the  warehouse  at  Tracey's  Landing 
took  place,  as  nearly  as  I  can  remember,  about  the  latter  end  of  May 
or  beginning  of  June,  in  the  year  1814.  It  was  so  used  and  occupied 
as  a  depot  for  military  stores  until  after  the  flotilla  was  destroyed, 
about  the  23d  of  August,  1814  ;  and  some  remnants  of  them  remained, 
as  I  always  understood  and  believed,  to  the  time  when  the  enemy 
drove  the  militia  from  Town  Point  and  Tracey's  Landing.  On  the 
co-operation  of  the  militia,  then  in  the  occupation  of  these  points  and 
buildings.  Commodore  Barney  had  also  relied,  as  one  of  the  reasons, 
as  I  understood  from  him  and  his  officers,  for  selecting  this  place  for 
his  depot. 

The  militia,  whose  services  were  paid  for  by  the  United  States,  oc- 
cupied Tracey's  Landing  warehouse,  and  the  houses  at  Town  Point, 
about  half  a  mile  distant,  at  the  mouth  of  the  creek,  until  driven  off 
by  the  enemy.  The  houses  at  the  village  of  Tracey's  Landing  con- 
sisted of  two  private  dwellings  and  two  stores  for  the  retail  of  goods. 
The  neighborhood  is  thickly  settled,  and  the  residences  of  six  respect- 
able farmers  in  the  immediate  vicinity  were  taken  possession  of  by 
the  enemy,  and  placed  under  picket  guards.  The  two  private  dwell- 
ings and  the  two  stores  at  the  landing  were  distant  from  the  ware- 
house which  was  burnt,  variously  from  forty  or  fifty  to  something 
upwards  of  one  hundred  jards ;  yet  neither  of  these,  nor  of  the  ]^iiv&te 
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dwellings  in  the  neighborhood,  and  in  the  actual  possession  of  the 
enemy,  was  destroyed.  No  houses  were  burned  except  the  warehouse 
and  the  houses  of  Scrivener  and  Hodson.  The  conflagration  of  all 
these  was  simultaneous  ;  all  of  them  having  been  notoriously  used  for 
purposes  strictly  military  and  defensive  for  months  previously,  and 
up  to  the  time  of  their  capture  by  naval  and  militia  forces  in  the 
service  of  and  paid  by  the  United  States.  Captains  Butler  and 
Frazier,  seconds  in  command  under  Barney,  are  both  [dead,]  and  I  do 
not  now  know  of  any  officer  who  was  in  command  at  Tracey's  Land- 
ing. 

With  great  respect,  your  obedient  servant, 

JOHN  S.  SKINNER, 
Late  purser  in  the  navy  of  the  United  States j  and  to 

Barney's  flotiUa  from  the  commencement  to 

the  end  of  its  service  and  existence. 

P.  S. — When  I  was  sent  by  the  government  one  of  the  commis- 
sioners to  announce  to  the  enemy,  then  in  the  Chesapeake,  the  con- 
elusion  of  peace,  we|K)und  Captain  Claville  in  command  of  their  re- 
maining forces,  and  I  remember  that  he  justified  the  destruction  of  the 
property  at  Tracey's  and  Town  Point,  as  other  of  their  officers  had 
uniformly  done,  on  the  ground  that  although,  or  whether  private  pro- 
perty or  not,  it  had  been  used  against  them  as  military  posts  and  for 
military  purposes. 

J.  S.  SKINNER. 


District  of  Columbia,  ) 
County  of  Washington.  ) 

On  the  28th  day  of  June,  1838,  personally  appeared  before  me,  the 
subscriber,  a  justice  of  the  peace  for  the  county  aforesaid,  J.  S.  Skin- 
ner, whose  name  is  subscribed  to  the  foregoing  written  statement,  and 
makes  oath,  in  due  form  of  law,  that  the  facts  set  forth  therein  as  of 
his  own  knowledge  are  true,  and  so  far  as  he  has  been  informed  by 
others  he  believes  to  be  true. 

JAMES  YOUNG,  J.  P. 


Extract  from  Dr.  James  Tongue's  affidavit. 


State  op  Maryland,    ?  ^   ^^  . 
Anne  Arundel  county,  J 


»0n  this  16th  day  of  April,  1836,  personally  appeared  before  me, 
the  subscriber,  a  justice  of  the  p^ace  for  the  county  and  State  afore- 
said, Dr.  James  Tongue,  who,  being  duly  sworn  on  the  Holy  Evan- 
gely  of  Almighty  God,  testifieth :  That  the  militia  companies 
commanded  by  Captains  Thomas  Simmons  and  William  S.  Tillard 
(both  of  these  officers  being  now  dead)  rendezvoused,  as  circumstances 
required,  during  the  late  war,  at  t\ie  mouXXv  cAxXi^  ct^^tl^«jiingfrom 
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bhe  Chesapeake  bay  to  Tracer's  Landing  tobaceo  inspection  ware- 
bouse,  and  that  they  fired  a  piece  of  cannon  at  the  mouth  or  narrows 
of  the  aforesaid  creek  for  the  protection  of  Tracey's  Landing  tobacco 
inspection  and  the  neighborhood  generally. 

This  deponent  also  states  that  his  farm  is  partly  bounded  by  Tra- 
cey's  Landing  creek,  on  which  Tracey's  Landing  tobacco  inspection 
warehouse  is  situated ;  and  that  his  dwelling  being  on  a  considerable 
eminence,  he  was  an  eye-witness  to  the  occurrences  that  took  place 
at  the  mouth  of  the  creek  the  day  the  British  landed  and  took  posses- 
sion of  Tracey's  Landing  inspection  warehouse,  the  British  in  their 
barges  haying  to  pass  through  the  narrows  or  the  mouth  of  said  creek, 
the  channel  of  which  is  about  fifty  yards  wide;  that,  as  soon  as  the 
British  barges  approached  the  mouth  of  said  creek  or  narrows,  the 
militia  commenced  an  attack  with  their  piece  of  cannon  on  the  British 
barges,  which,  being  numerous  and  well  provided  with  cannon  and 
small  arms,  soon  compelled  the  militia  to  abandon  their  position. 
The  British  then  landed,  spiked  the  cannon,  took  possession  of  all  the 
houses  at  the  mouth  of  said  creek,  made  a  general  bonfire  of  them, 
and  left  destitute  of  homes  the  two  families  residing  at  that  time  in 
them. 

Your  deponent  believes  that  all  the  described  houses  were  burned 
because  they  were  used  by  the  militia,  and  thus  because  the  militia 
made  an  attack  on  them  from  their  piece  of  cannon,  which  was  situ- 
ated between  the  two  aforementioned  dwelling-houses,  and  near  to 
each  of  them. 

Sworn  before  GA8SAWAY  WINTERSON. 


Washington,  July  13, 183T. 

I  certify  that  I  am  personally  well  acquainted  with  Captain  Benja- 
min McCeney,  Colonel  William  Normen,  Samuel  Gover,  John  W. 
D.  Lane,  and  Rinaldo  Pindell,  esqrs  ;  that  they  are  respectable  citi- 
zens, and  entitled  to  full  belief  as  witnesses.  Rinaldo  Pindell,  esq., 
is  a  justice  of  the  peace  and  a  member  of  the  magistrates'  court ;  and 
that  Gassaway  Winterson  and  Lewis  Sutton,  esqrs.,  are  also  justices 
of  the  peace  for  Anne  Arundel  county,  Maryland. 

V.  MAXCY. 


Washington,  December  26, 1841. 

Dbar  Sir:  As  you  resided  in  the  vicinity  of  Tracey's  Landing  and 
Town  Point  some  time,  and  are  personally  acquainted  with  almost 
every  person  in  that  neighborhood,  and  moreover  as  you  have  been 
high  sheriff  and  collector  of  taxes  for  Anne  Arundel  county  for  several 
years,  and  also  been  chief  justice  of  the  orphans'  court  of  the  said 
county,  and  member  of  the  legislature,  I  will  thank  you  to  give  me 
the  character  of  the  witnesses  who  have  given  depositions  in  relation 
to  the  property  burnt  bjr  the  enemy  during  the  late  war.    T\i^\\&\.  Oil 
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them,  as  well  as  I  now  recollect,  is  as  follows,  viz:  Dr.  Walter 
Wyville,  Samuel  Gott,  John  ColHnson,  Samuel  Gover,  P.  H.  O'Reillj, 
M.  McPherson,  Gilbert  Nowell,  John  S.  Skinner,  Philip  F.  Thomw, 
William  Enniss,  William  O'Hara,  John  H.  D.  Zane,  Col.  William 
Norman,  Captain  Benjamin  McCeney. 

Your  obedient  servant, 

JAMES  TONGUE. 


I  am  well  acquainted  with  these  persons  whose  names  comprise  this 
list,  and  have  been  intimately  acquainted  with  them  individually  for 
many  years.  Their  characters  and  reputation  stand  unexceptionable, 
and  their  veracity  in  every  respect  is  unexceptionable. 

B.  WELCH  OF  Bbnj. 

Dbcei£bbr  29,  1841. 


Annapolis,  May  17, 1842.- 

My  Dear  Sir  :  Your  letter  of  the  10th  inst.  is  received;  in  reply  to 
which,  I  can  say  with  pleasure,  that  the  persons  named  in  your  letter, 
who  made  the  valuation^  and  also  the  witnesses  relative  to  the  property 
burned  by  the  British  at  Tracey's  Landing  and  Town  Point,  are  per- 
sonally known  to  me.  They  were  my  neighbors,  and  all  of  them  I 
have  long  known,  and  with  some  I  have  had  much  dealing  and  per- 
sonal intercourse.  They  are  men  of  fair  character  and  unimpeachable 
integrity.  Samuel  Gott,  John  H.  D.  Zane,  and  William  O'Hara, 
have  been  justices  of  the  peace  for  many  years.  Dr.  Walter  Wyville 
and  William  J.  Compton  have  been  members  of  the  legislature.  John 
Collinson  and  William  Ennis,  practical  mechanics,  of  fair  character 
and  strict  integrity — in  fact,  they  are  men  of  excellent  character  and 
of  great  worth.  Dr.  Wyville,  member  of  the  last  legislature  last  ses- 
sion. John  S.  Tillman  was  chosen  member  of  the  legislature  last 
session.  Write  to  James  W.  Williams,  member  of  Congress,  that 
all  the  above  gentlemen  were  personally  acquainted  with  them,  and 
they  as  well  as  myself  will  testify  unto  their  standing  and  character. 
With  great  respect,  dear  sir,  your  obedient  servant, 

R.  WELCH  OP  Benj. 


Trbasury  Department, 
Begiater's  Office^  April  17,  1860. 

I  hereby  certify  the  annexed  papers,  pages  1  to  33,  to  be  true  copies 
of  the  originals  on  file  in  this  office. 

TOWNSEND  HAINES, 

Register. 
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The  Memorial  of  Christopher  Neale  of  Alexandria,  asaignee  of  Jerome 
ana  Gerrard  Flummery  late  merchants  of  AUaandria, 

To  the  Senate  and  House  of  Bepresentatives  of  the  United  Stales. 

Your  petitioner  reepectfuUy  represents  that  he  claims,  as  assignee 
of  Jerome  and  Gerrard  Plummer,  late  merchants  of  Alexandria^ 
indemnity  from  the  United  States  for  property  destroyed  during  the 
late  war  with  Great  Britain.  That  on  the  breaking  out  of  the  war, 
the  said  Plummers  were  extensively  engaged  in  purchasing  tobacco  in 
Maryland ;  that  they  had  large  quantities  of  tobacco  in  store  in  the 
public  warehouse  at  Nottingham,  Prince  George's  county,  Maryland; 
Magruder's  warehouse  in  same  county ;  Tracey's  Landing  in  Anne 
Arundel  county  ;  and  Benedict  warehouse,  in  Charles  county.  That 
the  hogsheads  of  tobacco^  which  were  in  the  Nottingham  warehouse, 
were  removed  by  the  order  of  the  commanding  officer,  and  erected 
into  a  breastwork,  with  the  view  of  giving  protection  to  our  troops ; 
that  the  village  was  in  imminent  danger  of  being  assailed  by  the  enemy,* 
hence  the  necessity  for  the  defence  of  the  place ;  that  this  necessity  was 
so  obvious  that  nobody  pretended  to  deny  it ;  and  the  commanding  officer 
would  have  deserved  a  severe  rebuke  had  he  abstained  from  using  the 
tobacco  as  a  means  of  defence.  The  exercise  of  this  power  in  the  present 
instance  was  under  circumstances  of  no  ordinary  occurrence.  The  unex- 

fected  advance  of  the  British  troops  upon  the  villages  bordering  on  the 
'atuxent  river  in  1814  found  this  section  of  the  Union  wholly  unpro- 
tected. In  June,  1814,  when  the  enemy  ascended  the  Patuxent  river, 
within  twenty-eight  miles  of  Washington  city,  there  was  not  a  breast- 
work, nor  a  fortification  of  any  description ;  not  a  solitary  cannon 
planted  to  sound  an  alarm,  or  check  their  progress  to  the  Capitol  of 
this  Union.  What  was  to  be  done?  Under  these  trying  circumstances, 
the  commanding  officer  did  not  hesitate.  He  lost  no  time  in  strengthen*- 
ing  his  position  and  fortifying  himself  in  the  best  manner  time  and 
circumstances  would  allow.  If  the  necessity  exist,  then  that  case  has 
arrived,  in  which  the  government  may  take  private  property,  or 
endanger  its  safety,  for  the  public  defence.  The  government  did  this. 
They  did  it  through  their  officer,  and  the  result  was  a  loss  to  said 
Plummers.  Your  petitioner  prays  that  as  the  case  of  George 
Armstrong  is  in  all  respects  the  same  with  this,  so  far  as  the  tobacco 
warehoused  at  Nottingham  and  Magruder's  are  concerned,  the  said 
papers,  affidavita,  depositions,  letters  and  statements,  &c.,  &c.,  be 
adopted  as  proofs  in  thiscase.  It  is  well  established  by  the  depositions 
herewith  filed,  that  the  tobacco,  out  of  which  our  troops  constructed  a 
fortification,  was  destroyed  and  carried  away  by  the  British  in  conse- 
quence of  its  being  used  as  a  breastwork.  (See  James  Baden  and 
Major  Biscoe's  affidavits.)  It  must  be  recollected  by  all  who  are  con- 
versant with  the  events  of  the  late  war,  that  during  the  year  1814 
Nottingham  was  little  else  than  a  garrisoned  village.  Both  the 
regular  army  and  militia  made  it  the  place  of  rendezvous. — (See  Com- 
modore Barney's  letter  to  General  Bowie.  See  note.  No.  1.) 
Your  memorialist  deems  it  proper  to  account  for  the  cause  the  ware- 
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house  at  Nottingham  was  not  burned,  together  with  a  house  adjoining 
thereto,  the  armory,  in  which  the  arms  of  the  militia  were  constantly 
kept.  Its  exemption  from  conflagration  was  owing  to  its  immediate 
proximity  to  the  village,  which  would  have  involved  the  entire  village 
in  flames  and  inevitable  destruction. — (See  Major  Biscoe's  statement.) 

In  relation  to  the  destruction  of  the  warehouse  at  Magruder's,  in 
Prince  George's  county,  Maryland,  the  foregoing  remarks  may  be 
considered  as  applicable  to  some  extent,  in  explainmg  the  views  upon 
which  the  claim  for  indemnification  is  founded. 

The  fact  is  supported  by  unquestionable  testimony,  that  the  ware- 
houses were  occupied  by  our  troops  as  a  shelter  and  protection.  The 
occupation  of  buildings  need  not  be  a  literal  occupation,  even  for  a 
single  night.  If  in  the  presence  of  an  enemy,  it  amounted  to  the 
occupation  which  should  entitle  the  owner  of  the  property  to  full  com- 
pensation. This  position  must  be  conceded.  While  thus  occupied,  if 
it  is  destroyed,  so  that  occupancy  was  the  cause  of  its  destruction,  the 
government  is  bound  to  erant  compensation.  The  individual  who 
owned  the  property  sufiered  from  a  new  character  induced  upon  his 
property  by  the  act  of  the  government.  The  petitioner  will  further 
state,  that  the  despatches  of  Admiral  Cockburn,  in  giving  an  account 
of  his  depredations  on  the  Patuxent  river,  says  that  he  burnt  the  ware- 
houses, as  he  considered  them  military  posts  thus ;  bringing  the  case 
precisely  within  the  principles  as  established  by  the  legislation  of 
Congress. 

Extracts  from  Cockbum's  despatches^  June  22,  1814. — He  says 
that,  ''a  detachment  of  sailors  and  marines  was  landed  on  both  sides  of 
the  river  (Patuxent,)  and  the  enemy's  militia  had  assembled  to  the 
number  of  three  to  five  hundred,  retreating  bef(»re  them  in  the  woods. 
The  marines  destroyed  the  fobaxxo  stores  and  several  houses,  which  formed 
military  posts."  Again,  he  says,  that  '^  Captain  Barrie  advanced  from 
Benedict  to  Marlborough ;  a  schooner  was  found  loaded  with  tobacco ; 
after  which  they  burnt  tobacco  stores,  containing  two  thousand  four 
hundred  hogsheads  ;  the  detachment  re-embarked." 

Your  petitioner  will  now  investigate  the  circumstances  under  which 
the  tobacco  inspection  warehouse  at  Tracey's  Landing,  Anne  Arundel 
county,  Maryland,  was  destroyed.  Tracey's  Landing  is  on  a  small 
creek,  within  a  short  distance  of  its  mouth,  in  the  Chesapeake  bay. 
During  the  spring  of  1814  Commodore  Barney,  commanding  the 
American  flotilla  m  the  Chesapeake,  in  order  to  lighten  his  vessel, 
deposited  a  considerable  quantity  of  munitions  of  war  in  the  tobacco 
warehouse  at  Tracey's  landing,  and  left  a  detachment  of  men  to  guard 
the  same  ;  that  the  said  stores  and  munitions  of  war  were  gradually 
removed  over  land  to  the  Patuxent,  for  the  use  of  the  flotilla,  and  a 
considerable  quantity  remained  at  the  time  of  the  destruction  of  the 
said  warehouse.  In  October,  1814,  the  British  fleet,  in  considerable  force, 
under  Admiral  Warren,  appeared  in  the  Chesapeake,  in  the  neighbor- 
hood ot  Town  Pointand  Tracey's  Landing.  A  detachmentof  militia  was 
ordered  to  take  post  at  this  point,  for  the  defence  of  the  warehouse  afore- 
said, where  a  large  quantity  of  tobacco  was  in  store.  This  detachment 
occupied  the  said  warehouse  as  barracks,  by  order  of  Captp- •  Franklin, 
thair  commanding  officer.  The  governor  of  Maryland  sentL    unontothe 
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CHRISTOPHER  NEALB. 


Jawoabt  9,  1857. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Taylor,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committer  of  Claims,  to  whom  was  referred  the  memorial  of  Chria- 
topher  Neaie,  assignee  of  Jerome  and  Gerrard  Plumm^er,  both  mer- 
chants of  Alexandria,  Va. ,  with  the  Ojccompanying  papers^  have  had 
the  same  under  consideration,  and  now  report : 

The  memorialist  states  that  he  claims,  as  assignee  of  Jerome  and 
Gerrard  Plummer,  **  indemnity  from  the  United  States  for  property 
destroyed  during  the  late  war  with  Great  Britain,"  consisting  of  large 
quantities  of  tobacco  in  store  in  warehouses  at  Nottingham,  Magru- 
der's  Ferry,  Tracey's  Landing,  and  at  Benedict. 

The  circumstances  attendant  upon  the  loss  or  destruction  of  the  to- 
bacco in  question,  as  related  by  the  memorialist,  and  the  evidence 
submitted  with  a  yiew  to  establish  their  existence,  are  precisely  the 
6ame  with  the  circumstances  set  forth  and  the  evidence  produced  with 
respect  to  the  claims  of  the  representatives  of  Binaldo  Johnson  and 
Ann  E.  Johnson,  and  of  William  G.  Ridgely  and  Hodges  &  Lans- 
dale,  heretofort;  reported  on ;  and  as  the  claim  of  Neale  is  in  no 
respect  distinguishable  from  those  referred  to,  your  committee,  for  the 
reasons  given  in  their  report  upon  Senate  bill  No.  255,  for  the  relief 
of  the  representatives  of  Binaldo  Johnson  and  Ann  E.  Johnson,  and 
their  report  on  Senate  bill  No.  278,  for  the  relief  of  William  G. 
Ridgely  and  Hodges  &  Lansdale,  which  reports  they  desire  may  be 
taken  as  a  part  of  this  report,  now  recommend  that  the  claim  of  the 
memorialist  be  rejected. 


City  op  Washinoton. 

Be  it  remembered  that  on  this  twenty-fifth  day  of  March,  eighteen 
hundred  and  thirty-six,  personally  appeared  before  the  subscriber,  a 
justice  of  the  peace^  Virgil  Maxcy,  and,  being  duly  sworn,  deposed 
and  said:  That  during  the  period  of  the  late  war  he  resided  about 
six  miles  from  Tracey's  Landing;  that  he  knows  that  the  British 
during  the  late  war  burnt  down  the  tobacco  inspection  warehouse  at 
that  plac'  together  with  the  ^o&acco  therein  deposited^  q^\A^  that  lie 
believes  i    y  burnt  them  for  the  reasons  stated*  ia  tlie  m^motV^  oi 
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Dr.  James  Tongue,  which  he  has  carefully  read,  and  belieres  to  be 
true  in  all  its  statements ;  that  this  deponent  is  well  acquainted  with 
the  inhabitants  generally  in  the  neighborhood  of  Tracey's  Landing, 
and  particularly  with  John  (Jollins,  William  J.  W.  Compton,  and 
Thomas  0.  Denny ;  that  they  are  intelligent  men,  of  high  respectability 
and  integrity,  and  that  he  should  have  implicit  confidence  in  their 
statements.  This  deponent  further  saith,  that  the  militia  that  were 
called  out  for  the  defence  of  the  neighborhood  at  the  time  the  inspec- 
tion warehouse  was  burnt  by  the  British  at  Tracey's  Landing:  were 
two  companies :  of  one  of  which  Jacob  Franklin  was  captain,  Thomas 
Sullivan  was  lieutenant,  and  William  Wiem  ensign;  and  of  the 
other,  William  8.  Tillard  was  captain,  Thomas  Tongue,  jr.,  lieu- 
tenant, and  John  H.  Tillard  ensign — all  of  whom  are  now  dead. 
And  further  the  deponent  saith  not. 
Sworn  before—  RICHARD  T.  BRISCOE. 


SiATB  OF  Martland,  Afifie  Arundel  county. 

Personally  appeared  before  the  subscriber,  a  justice  of  the  peace  for 
the  county  and  State  aforesaid,  Samuel  Qover,  who,  being  sworn  on 
the  Holy  Evangely  of  Almighty  God,  doth  depose  and  declare : 
That  he  acted  as  commissary  to  the  Maryland  militia,  who  were 
called  out  to  defend  that  part  of  the  shores  of  the  Chesapeake  bay 
from  Fishing  creek  to  Tracey's  Landing  during  the  year  1814  ;  doth 
depose  and  declare  that  Commodore  Barney  took  possession  of  the 
large  tobacco  inspection  warehouse  located  at  Tracey's  Landing  some 
time  in  the  spring  of  1814,  and  kept  possession  of  the  same  until 
some  time  in  the  summer  of  the  same  year;  and  that  the  said  tobacco 
inspection  warehouse  was  used  as  a  place  of  depot  for  the  stores  be- 
longing to  the  United  States  flotilla,  consisting  of  provisions,  am- 
munition, spare  sails,  and  other  munitions  of  war,  which  were 
carried  by  land  to  Patuxent  river,  where  said  flotilla  lay  a  consider- 
able time,  over  which  said  stores  and  munitions  of  war  a  detachment 
of  men  and  some  officers  were  placed  ;  and  the  said  deponent  further 
states  and  says,  that  a  few  days  before  the  British  burned  down  the 
said  inspection  warehouse,  and,  while  the  British  were  lying  off  in 
the  Chesapeake  bay,  the  militia,  under  the  command  of  Captain  Ja- 
cob Franklin,  (the  same  officer,  now  dead,)  rolled  out  a  quantity  of 
tobacco  from  the  said  tobacco  inspection  warehouse,  and  made  a  breast- 
work or  fortification  by  standing  the  hogsheads  of  tobacco  endwise^  as 
a  protection  for  the  militia  to  fight  under.  The  deponent  doth  fur- 
ther state,  on  oath,  that  a  few  days  after  this,  the  British  landed  from 
their  ships  and  took  possession  of  the  said  tobacco  inspection  ware- 
house at  Tr^cey's  Landing,  burned  and  destroyed  the  same,  together 
with  all  the  fixtures  there  belonging,  and  together  with  a  quantity 
of  tobacco. 

Sworn  before  GASSAWAY  WINTERSON, 

March  18,  1836. 
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Statb  of  Maryland^  Anne  Arundel  county y  sa: 

Personally  appeared  before  me,  the  sabscriber,  a  justice  of  the  peace 
for  the  county  and  State  aforesaid,  Doctor  Walter  Wyvill,  who,  being 
duly  sworn  on  the  Holy  Evangely  of  Almighty  God,  deposes  and 
says :  That  he  acted  during  the  late  war  as  sergeant  in  Captain  Thomas 
T.  Simmond's  company,  which  belonged  to  the  2d  regiment  of  Mary- 
land militia  ;  and  that  this  company,  with  several  other  companies, 
were  ordered  out  by  the  governor  of  Maryland  to  repel  and  keep  off 
the  enemy  ;  and  that  more  effectually  to  prevent  the  invasion  of  the 
British,  many  of  the  officers  of  the  2d  regiment  of  Maryland  militia 
selected  a  committee  to  wait  on  Governor  Winder  to  let  them  have 
some  pieces  of  cannon  for  the  defence  of  Tracey's  Landing  warehouse, 
in  which  were  deposited  several  hundred  hogsheads  of  tobacco,  belong- 
ing to  the  tobacco  planters,  as  it  was  believed  this  property  was  m 
danger  of  being  destroyed  by  the  British,  as  Commodore  Barney  used 
the  said  tobacco  warehouse  as  a  depot  for  some  of  the  military  stores 
and  munitions  of  war  belonging  to  the  United  States  flotilla.  This 
deponent  deposes  and  says,  he  was  one  of  the  committee  who  did  wait 
on  the  governor  of  Maryland,  and  the  governor  did  send  to  said  regi- 
ment a  piece  of  artillery  with  a  good  supply  of  ammunition,  which 
said  artillery  was  placed  at  Town  Point,  or  the  narrows  of  or  mouth 
of  the  creek  leading  to  Tracy's  Landing,  and  for  the  defence  of  Tra- 
cey's  Landing.  This  deponent  further  states  that  the  tobacco  inspeo- 
tion  warehouse  at  Tracey's  Landing,  and  at  houses  situated  at  Town 
Point,  or  the  narrows  at  the  mouth  of  the  creek  leading  to  Traoey's 
Landing,  were  used  as  places  of  rendezvous  for  the  militia ;  and  that 
these  houses  were  occupied  and  used  as  barracks  by  the  militia ;  that 
they  received  their  rations  there,  ate  there,  slept  there,  deposited  their 
arms,  ammunition  and  other  military  stores  there,  did  military  duty 
there  day  by  day,  and  week  after  week,  for  a  considerable  time,  and 
until  they  were  driven  from  there  by  the  superior  force  of  the  enemy. 
This  deponent  further  deposes  and  says,  that  the  houses  at  Town 
Point,  or  narrows,  at  the  mouth  of  the  creek  leading  to  Tracey's  Land- 
ing, consisted  of  a  new  dwelling-house,  storehouse,  and  windmill,  and 
out-houses,  belonging  to  William,  now  deceased,  and  a  dwelling- 
house  and  out-houses  belonging  to  John  Scrivener  ;  all  of  which 
houses,  together  with  the  inspection  warehouse,  with  a  considerable 
quantity  of  tobacco  in  it,  were  all  burned  by  the  British  in  the  month 
of  October,  1814 — he  does  not  now  recollect  the  precise  day  of  the 
month,  but  to  the  best  of  his  knowledge,  thinks  it  was  about  the  mid- 
dle of  October.  Your  deponent  verily  believes  all  the  above  named 
houses  were  burned  by  the  British  in  consequence  of  their  being  used 
as  barracks  and  military  stations,  and  as  places  of  rendezvous  and  a 
depot  for  arms,  ammunition,  military  stores,  &c.,  &c. 

Sworn  before 

LEWIS  SUTTON,  Sr. 

December  6, 1837. 
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lor  the  public  use,  and  was  destroyed  in  consequence  thereof.  There- 
fore^ as  an  act  of  simple  justice,  the  committee  report  a  bill  allowing 
compensatioD ,  and  recommend  its  passage  by  the  House. 


February  9,  1843. 

The  Contmiifee  of  Claims,  to  whom  was  referred  the  petition  of  Matilda 

Drury,  report : 

That  the  petitioner  represents  herself  as  the  widow  of  Samuel 
Drury,  and  the  only  surviving  child  of  Major  Thomas  Tillard,  and 
the  sister  of  Captain  William  Smallwood  Tillard,  both  of  whom  are 
now  dead  ;  and  as  the  legal  representative  of  the  latter,  she  claims 
compensation  for  a  quantity  of  tobacco*  which  belonged  to  said  Captain 
W.  8.  Tillard,  and  was  destroyed  by  the  British  at  Tracey's  Landing, 
in  the  State  of  Maryland,  in  the  latter  part  of  October,  1814. 

The  facts  which  are  established  in  support  of  her  claim  are  similar 
in  detail  to  those  which  were  deemed  sufficient  in  the  case  of  James 
Tongue  and  others,  for  whose  relief  bills  were  passed  at  the  last  session 
of  Congress,  and  are  as  follows  •  Tracey's  Landing  is  on  a  small  creek, 
and  within  a  short  distance  of  its  mouth,  on  the  Chesapeake  bay,  and 
Town  Point  is  situated  immediately  at  the  mouth  of  said  creek.  Du- 
ring the  spring  of  1814,  Commodore  Barney,  in  order  to  lighten  his 
vessels,  consisting  of  the  American  flotilla  in  the  Chesapeake,  depos- 
ited a  considerable  quantity  of  munitions  of  war  in  the  tobacco  ware- 
house at  Tracey's  Landing,  belonging  to  James  Tongue,  and  left  a 
detachment  of  men  to  guard  them  ;  that  the  said  stores  and  munitions 
of  war  were  gradually  removed  overland  to  the  Patuxent  river,  for 
the  use  of  the  flotilla — probably  a  small  remnant  still  remained  at  the 
time  of  the  destruction  of  the  warehouse.  In  October,  1814,  the 
British  fleet,  in  considerable  force,  under  Admiral  Warren,  appeared 
in  the  Chesapeake,  in  the  neighborhood  of  Town  Point  and  Tracey's 
Landing,  and  a  detachment  of  militia  were  ordered  to  take  post  at 
those  points,  for  the  purpose  of  preventing  the  enemy's  landing  ;  that 
a  large  quantity  of  tobacco  belonging  to  the  inhabitants  of  the  neigh- 
borhood was  stored  in  said  warehouse.  The  detachment  of  militia 
above  mentioned  occupied  the  warehouse  and  some  buildings  at  Town 
Point  as  barracks,  by  order  of  Captain  Franklin,  their  commanding 
officer.  The  position  at  Town  Point  was  a  strong  one,  and  well  cal- 
culated to  effect  the  object  for  which  it  was  occupied,  the  creek  at  its 
mouth  being  but  about  fifty  yards  wide,  and  covered  by  cannon  which 
were  sent  to  this  detachment  by  the  governor  of  Maryland,  for  the 
purpose  of  aiding  in  its  defence.  The  British  boats  at  length  entered 
the  mouth  of  the  creek,  and  were  fired  on  by  the  detachment  stationed 
at  this  point,  but  being  much  superior  in  men  and  ordnance,  they 
succeeded  in  dislodging  the  militia  from  their  position.  The  enemy 
then  proceeded  up  the  creek  to  the  warehouse  of  James  Tongue,  at 
Tracey's  Landing,  where  the  militia  there  stationed  had  taken  the 


CHRISTOPHER   N£AL£.  37 

hogsheads  of  tobacco  from  the  said  warehouse,  and  made  barricades 
and  fortifications  of  them,  adjacent  to  and  around  said  warehouse,  for 
their  defence  ;  but  they  were  unsuccessful,  and  obliged  to  vacate  their 
position.  The  British  troops  soon  took  possession,  and  burnt  the 
warehouse  and  other  buildings  occupied  by  the  militia,  and  burnt  and 
destroyed  the  tobacco,  but  scrupulously  abstained  from  destroying  any 
other  property.  The  tobacco  was  taken  from  said  warehouse  and 
erected  into  a  fortification  by  order  of  Captain  Franklin,  the  officer  in 
command  at  Tracey's  Landing.  Patrick  Henry  O'Reiley,  a  neighbor 
of  Captain  William  S.  Tillard,  testifies  *'that  the  removal  of  the 
tobacco  out  of  the  warehouse  to  a  place  of  certain  safety  was  suggested 
and  discussed  among  the  neighbors,  and  propositions  made  to  remove 
what  belonged  to  them,  and  some  did  remove  theirs,  but  by  far  the 
greater  part  was  left ;  and  the  general  conclusion  was,  that  as  private 
property  it  would  be  respected  by  the  enemy,  and  also  from  an  opinion 
that  the  militia  would  be  adequate  to  its  protection."  And  he  says  : 
"I  have  a  distinct  recollection  that  Captain  Tillard,  who  had  a  con- 
siderable quantity  of  tobacco  there,  refused  to  permit  its  removal,  be- 
cause it  would  imply  a  distrust  of  the  efficiency  of  the  militia,  and  of 
their  competency  to  protect  the  county  and  the  entrance  of  the  creek 
leading  to  Tracey's  Landing."  The  affidavits  of  Samuel  Colt,  Wil- 
liam Ennis,  and  James  Tongue,  are  to  the  same  effect,  and  establish 
the  fact  of  the  tobacco  being  turned  into  a  fortification.  Where 
it  was  located,  by  whose  orders  it  was  done,  and  of  its  destruc- 
tion, Dr.  James  Tongue  says:  '^I  was  present,  and  assisted  in  ma- 
kins  said  fortification,  and  the  tobacco  of  the  said  Captain  William 
S.  Tillard  was  in  said  fortification."  As  to  the  quantity  of  tobacco 
put  into  said  fortification  and  destroyed.  Dr.  James  Tongue  further 
testifies,  '*  that  by  the  laws  of  Maryland,  no  tobacco  can  be  exported 
out  of  the  State^  unless  each  hogshead  is  opened  and  inspected  by  a 
sworn  inspector,  who  is  compelled  by  law  to  keep  a  book  and  a  regular 
account  of  every  hogshead  inspected,  with  the  owner's  name,  ftumber, 
mark,  and  weight,  both  gross  and  net.  The  list  of  tobacco  filed  in 
the  case  of  Matilda  Drury,  I  do  declare  and  say,  is  to  my  certain 
knowledge  a  true  copy,  (which  I  saw  copied  from  the  inspector's 
books,  the  official  record ;)  and  that  after  the  list  was  made  out,  I 
compared  it  with  the  inspector's  books,  and  that  it  was  a  true  and 
correct  copy  ;  and  that  said  hogsheads  of  tobacco  were  put  into  said 
fortification." 

From  this  testimony,  the  committee  are  compelled  to  the  conclusion 
that  the  tobacco  for  which  compensation  is  now  asked  was  taken  for 
public  use,  and  while  in  the  use  and  possession  of  the  public  was  de- 
stroyed, entitling  the  claimant,  within  the  principles  well  established 
in  the  decision  of  similar  claims,  to  a  fair  and  reasonable  compensation. 

It  appears  from  the  list  of  tobacco  filed  in  this  case,  and  hereunto 
attached,  that  there  were  put  into  said  fortification,  of  crop  tobacco 
22,312  pounds,  of  second  tobacco  Y,948  pounds,  which  Virgil  Maxcy, 
esq.,  late  Solicitor  of  the  Treasury,  testifies  was  worth  from  thirteen 
to  fifteen  dollars  per  hundred  pounds.  The  testimony  also  establishes 
the  fact  that  the  petitioner  is  the  legal  representative  of  said  Captain 
William  S.  Tillard,  who  died  soon  after  the  late  N^ai  \  ^«A.  ^^  ^^ 
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plied  to  Congress  for  relief  in  1836,  but  that  no  action  was  had  in  her 
case  from  that  time  to  the  present,  further  than  a  report  made  in  1840, 
by  the  Hon.  E.  Whittlesey,  then  chairman  of  this  committee,  that 
there  was  a  deficiency  of  evidence  in  the  case,  with  an  expression  of  a 
hope  that  it  might  be  supplied.  She  alleges,  as  a  reason  why  she  did 
not  make  application  for  relief  prior  to  1836,  that  one  Patterson, 
whose  property  was  destroyed  under  similar  circumstances,  applied  to 
Congress  for  relief  soon  after  the  war,  and  his  petition  was  rejected ; 
that  he  applied  again,  a  few  years  since,  and  obtained  relief.  The 
committee  find  that  relief  has  been  granted  in  most  of  the  cases  where 
applications  have  been  made  for  losses  sustained  on  the  same  occasion 
and  under  similar  circumstances  ;  and  that,  although  they  do  not  al- 
together approve  of  the  principle  adopted  in  granting  relief  in  the 
cases  referred  to,  yet  they  cannot  reconcile  it  to  equal  justice  to  make 
an  exception,  by  reporting  adversely  on  the  claim  of  this  widow. 

The  committee  therefore  report  a  bill  for  the  relief  of  the  legal  rep- 
resentative of  William  8.  Tillard. 


To  the  honordble  Congress  of  the  United  States : 

The  petition  of  James  Tongue  respectfully  represents:  That  about  the 
29th  day  of  March,  1836,  he  presented  a  petition  to  Congress,  and  the 
Committee  of  Claims,  by  their  report,  dated  March  3,  1837,  consid- 
ered his  petition  heretofore  presented,  not  sufficiently  clear  and  definite. 
The  defect  in  the  original  petition  arose  from  the  ignorance  of  the  peti- 
tioner not  knowing  the  laws  passed  by  Congress,  which  were  essential 
to  establish  claims  for  property  burnt  by  the  enemy  during  the  late 
war.  Your  petitioner  now  states  that  he  only  asks  pay  for  the  tobacco 
inspection  warehouse,  located  at  Tracey's  Landing,  in  Anne  Arundel 
county,.  Maryland.  Which  said  property,  you  will  see,  was  valued 
at  $1,837,  by  the  papers  filed  with  the  original  petition. 

Your  petitioner  states,  that  he  claims  pay  for  none  of  the  tobacco 
in  said  warehouse,  either  burnt  or  taken  away  by  the  enemy. 

It  may  be  askeJ,  why  did  not  your  petitioner  apply  sooner  for  this 
claim?  To  which  he  replies,  that  he  was  aware  that  J.  J.  Patterson 
had  applied  as  early  as  1816  for  payment  of  his  house,  burnt  by  the 
enemy,  and  as  his  petition  was  then  rejected,  he  supposed  it  was  use- 
less to  apply,  as  Mr.  Patterson's  and  his  (your  petitioner's)  claims 
stood  precisely  on  the  same  footing.  But  being  informed  by  the  hon- 
orable Mr.  McKim  that  the  Committee  of  Claims  had  reported  favora- 
bly on  the  claim  of  J.  J.  Patterson,  in  1836,  your  petitioner,  as  soon 
thereafter  as  possible,  presented  his,  as  the  two  claims  were  on  the 
same  footing. 

In  order  that  the  nature  of  your  petitioner's  claim  may  be  fairly 
and  distinctly  understood,  it  may  be  necessary  to  state  that  the  above 
named  tobacco  inspection  warehouse  was  located  on  a  creek  that  makes 
from  the  Chesapeake  bay,  about  half  a  mile  from  the  mouth  of  said 
creek. 

It  was  considered  that  the  point,  called  Town  Point,  forming  the 
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month  of  this  creek,  where  it  was  very  narrow,  was  an  advantageons 
position  to  he  selected  for  the  defence  of  the  surrounding  country 
generally,  and  also  well  calculated  for  the  defence  of  Tracey's  Land- 
ing tohacco  inspection  warehouse,  and  the  tobacco  therein  stored,  being 
several  huhdred  hogsheads,  belonging  generally  to  the  tobacco  planters 
throughout  the  neighboring  country;  and  together  with  theise  natural 
advantages^  the  houses  at  the  mouth  of  the  creek  aforesaid,  would  be  a 
great  accommodation  to  the  militia  called  out  to  repel  any  invasion 
the  enemy  might  make,  as  there  were  then  more  or  less  of  the  enemy's 
men-of-war  ships  in  the  Chesapeake  bay,  and  often  in  this  immediate 
neighborhood. 

A  portion  of  the  second  regiment  of  Maryland  militia  were  sta-^ 
tioned  at  Tracey's  Landing,  and  at  the  mouth  of  the  creek  leading  to 
Tracey's  Landing,  and  the  militia  used  and  occupied  the  said  tobacco 
inspection  warehcmsey  and  also  the  houses  ai  Toum  Point  as  a  rendezvous 
for  the  militia.  The  houses  at  the  mouth  of  said  creek  consisted  of  a 
dwelling-house  and  out-houses  belonging  to  John  Scrivener,  and  also 
a  new  dwelling-house,  out-houses,  windmill,  and  store  for  retailing 
dry  goods,  belonging  to  William  Hodson.  That  after  the  place  called 
Town  Point,  being  at  the  mouth  of  the  creek  leading  to  Tracey's  Land-' 
ing,  was  selected  as  a  place  of  rendezvous  for  the  militia,  a  piece  of 
artillery  was  sent  by  the  then  governor  of  Maryland,  to  be  stationed 
there^  a  fortification  made  near  the  mouth  by  throwing  up  an  embank- 
ment, and  a  piece  of  cannon  placed  upon  the  margin  of  the  creek,  and 
between  the  two  dwelling  houses  of  John  Scrivener  and  William  Hod- 
son  before  named,  which  were  near  to  each  other,  and  perhaps  about 
sixty  yards  apart. 

The  said  tobacco  inspection  warehouse  at  Tracey's  Landing  and  the 
houses  at  Town  Point,  were  used  and  occupied  by  the  militia  stationed 
there  as  barracks ;  they  eat  there,  slept  there,  did  military  duty  there, 
and  that  the  militia  there  stationed  attacked  the  British  barges  as  they 
were  advancing  to  Tracey's  Landing  through  the  mouth  of  said  creek, 
and  that  they  hefd  possession  until  driven  off  by  the  superior  force  of 
the  enemy,  who  landed,  drove  off  the  militia,  spiked  the  cannon,  and 
proceeded  on  to  Tracey's  Landing,  where  they  also  drove  off  the  mili- 
tia stationed  there,  they  took  possession  of  Tracey's  Landing,  used  and 
occupied  some  of  the  houses  as  the  headquarters  of  Commodore  Barry, 
of  the  Dragon,  74,  and  employed  a  good  many  of  their  barges  in  taking 
tobacco  from  said  warehouse  and  sending  it  on  board  their  ships, 
(which  were  several  seventy-fours  and  frigates,)  which  lay  at  anchor 
out  in  the  Chesapeake  bay,  as  near  to  Tracey's  Landing  as  they  could; 
and  that  the  enemy  held  possession  of  the  houses  at  Town  Point  and 
Tracey's  Landing  for  some  time,  daily  carrying  off  tobacco,  and  con- 
tinued thus  to  be  employed  until  the  day  that  Gen.  William  Madison 
arrived  with  militia  from  Virginia,  accompanied  by  a  troop  of  horse 
belonging  to  the  United  States,  commanded  by  Captain  Bird ;  these 
troops  got  in  the  neighborhood  after  night,  and  early  the  next  morn- 
ing the  battle  at  Kirby's  Windmill  commenced,  in  which  Captain 
Bird  got  wounded,  and  some  ten  or  twelve  of  the  horse  of  the  United 
States  were  shot  by  the  enemy. 
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It  may  be  necessary  to  remark  that  a  deputation  was  sent  on  to  the 
then  governor  of  Maryland,  Mr.  Winder,  informing  him  of  the  im- 
portance of  this  part  of  the  county  to  be  protected,  and  the  quantity 
of  tobacco  belonging  to  the  planters  exposed  to  the  enemy  ;  and,  in 
consequence  of  this  representation,  orders  were  issued  by  the*  governor 
to  General  Williams,  and  through  him  to  Colonel  Samuel  Watkins 
and  Major  Gassaway  Watkins,  (all  now  dead,)  and  through  them  to 
their  immediate  respective  officers. 

Your  petitioner  asks  pay  for  the  tobacco  inspection  warehouse  for 
the  following  reasons : 

1st.  Because  it  was  taken  possession  of  by  Commodore  Barney  in 
the  summer  of  1814,  and  occupied  by  him  as  a  depot  for  military 
stores  for  the  United  States  flotilla,  consisting  of  ammunition,  pro- 
visions, cannon  balls,  &c.,  which  said  military  stores  were  deposited 
in  the  said  tobacco  inspection  warehouse,  and  some  of  the  said  stores 
were  afterwards  wagoned  from  said  warehouse  to  the  flotilla,  in  St. 
Leonard's  creek,  on  the  Patuxent  river,  and  some  were  wagoned  and 
deposited  in  the  court-house  at  Prince  Frederick,  in  Calvert  county, 
which  court-house  was  burned  in  consequence  of  said  stores  bein^ 
deposited  there,  and  which  Congress  has  this  present  session  allowed 
to  be  paid  for.  A  small  parcel  of  cannon  ball  and  grape  shot  were 
left  in  said  warehouse,  and  found  there  by  the  British  officers  when 
the  enemy  took  possession  of  it. 

There  were  several  other  houses  at  Tracey's  Landing  which  the 
enemy  did  not  burn  or  destroy.  Commodore  Barry,  of  the  Dragon, 
74,  used  the  house  of  my  brother  (his  family  being  absent)  as  his 
headquarters,  which  stood  near  the  said  tobacco  inspection  warehouse ; 
the  British  officers  ordered  their  men  to  stand  by  to  save  the  other 
buildings  if  they  should  take  fire  from  the  burning  warehouse,  saying 
that  the  said  tobacco  inspection  warehouse  and  tne  houses  at  Town 
Point,  or  mouth  of  the  creek,  were  burned  in  consequence  of  their 
being  military  stations. 

Your  petitioner  does  not  now  know  a  solitary  officer  that  was  at- 
tached to  the  United  States  flotilla  commanded  by  Commodore  Barney, 
except  John  S.  Skinner,  now  postmaster  of  the  city  of  Baltimore, 
who  acted  as  purser  to  the  said  flotilla,  whose  certificate  is  hereto 
annexed. 

2d.  Your  petitioner  asks  pay  because  the  said  tobacco  inspection 
warehouse  was  taken  possession  of,  used  and  occupied  by  the  militia 
ordered  out  by  the  civil  authority  of  the  State  of  Maryland,  as  bar- 
racks and  a  place  of  rendezvous  for  the  militia,  as  a  depot  for  arms, 
ammunition,  &c. — (See  deposition  of  Dr.  Wyvill,  herewith  sent.) 

3d.  Your  petitioner  asks  pay  because  a  considerable  number-of 
hogslieads  of  tobacco  were  taken  out  of  the  said  warehouse,  and  a 
fortification  was  made  of  the  said  tobacco  by  setting  the  hogsheads  up 
endwise,  to  protect  the  militia  while  fighting  behind;  which  said 
fortification  was  made  adjoining  to  the  said  warehouse,  which  was  used 
and  occupied  by  the  militia,  until  driven  off  by  the  superior  fofce  of 
the  enemy,  about  the  middle  of  October,  1814. 

JAMES  TONGUE. 

June  7,  1838. 
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Certificate  of  John  8.  Skinner. 

I  have  carefully  read  the  memorial  hereto  annexed,  signed  James 
Tongue,  a  gentleman  long  known  to  me  as  one  of  hi^h  character  and 
undoubted  integrity;  and  I  can,  and  hereby  do,  certify  that  the  state- 
ment of  facts  and  occurrences  set  forth  in  said  memorial  is  true  and 
substantially  accurate  in  all  essential  particulars. 

At  the  period  referred  to  the  subscriber  was  a  purser  in  the  navy  of 
the  United  States,  charged  at  the  time  especially  with  the  supply  of 
clothing  and  subsistence  to  Commodore  Barney's  flotilla;  and  was,  at 
the  same  time,  agent  for  the  exchange  of  prisoners  of  war,  and  for  the 
conduct  and  superintendence  of  all  intercourse  by  flags  of  truce  with 
the  enemy  in  the  waters  of  the  Chesapeake  bay.  The  performance  of 
these  duties  respectively  made  the  undersigned   familiar  with  the 

g>sition,  movements,  and  proceedings  of  both  the  American  and 
ritish  forces,  as  he  has  ever  been  with  all  the  localities  described  in 
said  memorial.  It  is  within  the  knowledge  and  recollection  of  the 
subscriber  that  the  warehouse  at  Tracey's  Landing,  destroyed  by  the 
enemy,  was  used  and  occupied  by^  Commodore  Barney  as  commander 
of  the  United  States  flotilla ;  that  said  warehouse,  and  the  houses  of 
Scrivener  and  Hodson  at  Town  Point,  were  also  used^  as  set  forth,  as 
military  positions,  and  most  eligible  points  of  defence  by  the  American 
militia  for  repelling  the  enemy  and  defending  the  adjacent  country; 
and  that  said  warehouse  at  Tracey's,  as  well  as  the  houses  at  Town 
Point,  mouth  of  Tracey's  creek,  on  the  dislodgement  of  the  American 
forces  were  seized  by  the  enemy,  and,  as  was  alleged  by  them  to  the 
subscriber,  were  destroyed  on  the  express  ground  of  their  having  been 
so  used  and  occupied  as  military  positions  and  defences  by  the  Ameri- 
can forces  in  the  service  of  the  United  States,  as  in  fact  they  are  known 
to  have  been,  by  order  of  the  officers  commanding  said  forces. 

J.  S.  SKINNER. 
May  8,  1838. 

Statb  op  Maryland,  ) 
City  of  Baltimore.    )  *^* 

On  this  eighth  day  of  June,  in  the  year  of  our  Lord  eighteen  hundred 
and  thirty-eight,  before  the  subscriber,  a  justice  of  the  peace  of  the 
State  of  Maryland,  in  and  for  the  city  aforesaid,  appears  John  S. 
Skinner,  and  makes  oath  on  the  Holy  Evangely  of  Almighty  God, 
that  the  matters  and  things  set  forth  in  the  aforegoing  statement  are 
true  to  the  best  of  his  knowledge  and  belief. 

•     '  Sworn  before 

THOMAS  B.  POTTINGER. 


Nottingham,  August  18,  1814. 

Sib:  As  soon  as  you  may  find  yourself  justified  in  discharging  the 
militia,  you  will  oblige  me  by  directing  the  sergeant  and  Vv\^  \^«btl^  ^ 
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of  the  regulars,  with  the  eighteen-poundery   to  proceed  to  Upper 
Marlborough  and  await  orders. 

WM.  H.  WINDER, 

Brigadier  Oenercd,  dc. 
Major  Washington  Bibgob. 

The  above  order,  in  the  handwriting  of  General  Winder,  is  filed 
with  the  committee  in  the  case  of  George  Armstrong. 

I  certify  that  the  above  is  in  the  handwriting  of  my  &ther,  Wm. 
H.  Winder. 

CHAS.  H.  WINDER. 
March  5,  1850. 


Washington,  April  5,  1850. 

Dear  Sir:  In  answer  to  your  inquiry,  whether  the  Hoa.  Judge 
Clement  Dorsey,  late  a  member  of  Congress,  subsequently  a  judge 
of  the  first  judicial  district  of  Maryland,  was  or  not  aid-de-camp  to 
Brigadier  General  Philip  Stuart  during  the  late  war  with  Great 
Britain?  I  reply  that,  in  the  years  1813  and  1814,  he  did  act  as  such; 
and  that  I  was  myself,  during  part  of  that  period,  in  General  Stuart's 
camp. 

Yours,  very  respectfully, 

T.  SMITH. 

Major  W.  B.  Scott. 


Copies  of  orders  of  his  Excellency  Governor  Winder  to  Major  Biscoe, 

[Extract  from  the  AdjuUnt  Generars  Office,  Annapolis.] 

Annapolis,  June  12,  1814. 

Sir  :  Yours  of  this  day  has  been  delivered  to  me.  Arms  and  am- 
munition left  this  place  this  morning  for  Nottingham.  I  presume 
they  will  arrive  by  12  o'clock  to-morrow,  if  not  sooner. 

GENERAL  WINDER. 
Major  Biscoe. 


Extract  of  Governor  Winder* s  letter  to  Colonel  Terry ^  of  Calvert  county ^ 

Maryland, 

Annapolis,  June  8,  1814. 

Sir  :  This  afternoon  I  received  yours  of  the  5th  instant,  and  I  have 
just  now  received  yours  of  this  day  informing  me  of  the  intention  of 
Commodore  Barney.  You  will  make  every  exertion  to  give  him  all 
the  aid  in  your  power  in  the  ftot\\\a.     kt  ^vvc-Vl  «*  tvme^  and  ^^^ 
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an  occasion,  it  is  presumed  no  man  of  reflection  would  hesitate  in 
contributing,  to  the  utmost  of  his  power,  to  preserve  these  vessels 
from  the  annoyance  of  the  enemy.  It  is  not  now  to  he  inquired  into 
whether  they  have  taken  the  best  possible  position,  but  where  they 
can  be  best  defended.  I  will  send  you  down  the  articles  you  have  re- 
quired, and,  in  addition,  will  send  some  ammunition  and  flints.  I 
nave  written  to  Captain  Franklin  and  Captain  Simmons  to  afford  you 
all  the  assistance  in  their  power,  should  you  want  it.  I  have  written 
to  General  Wirt  to  give  you  such  aid  as  may  be  in  his  power,  should 
you  call  for  any,  which  letter  I  have  herewith  forwarded  to  you,  and, 
should  you  find  it  necessary,  you  will  immediately  forward  to  him. 
I  will  expect  to  hear  from  you  as  often  as  you  may  think  necessary, 
and  any  aid  in  my  power  I  will  most  readily  afford ;  but  I  presume 
the  general  government  will  have  taken  the  necessary  steps  for  the 
protection  of  the  flotilla. 

GENERAL  WINDER. 
Colonel  Terry. 


James  Monroe,  President  of  the  United  States  of  America,  to  William 
Minor,  Thomas  Yowell,  George  Wise,  and  Christopher  Neale, 
greeting: 

Know  ye.  That  reposing  special  trust  and  confidence  in  your  integ- 
rity, ability,  dilligence  and  discretion,  I  have  appointed  you  jointly 
and  severally,  and  every  one  of  you,  justices  of  the  peace  in  the  county 
of  Alexandria,  in  the  District  of  Columbia,  and  to  keep  and  cause  to 
be  kept  all  laws  for  the  ^ood  of  the  peace  and  for  the  preservation  of 
the  same,  and  for  the  quiet  rule  and  government  of  the  people  made 
in  all  and  singular,  their  articles  in  the  said  county,  according  to  the 
force,  form  and  effect  of  the  same,  and  further  to  do  and  perform 
every  act  and  thing  within  the  said  county  which  by  law  you  may  do 
and  perform  as  justices  of  the  peace,  with  all  the  powers,  privileges 
and  emoluments  to  the  same  office  of  justice  of  the  peace  of  right 
appertaining,  until  the  end  of  the  next  session  of  the  Senate  of  the 
United  States,  and  no  longer. 

In   testimony  whereof,   I  have  caused  these  letters  to  be  made 

patent,  and  the  seal  of  the  United  States  to  be  hereunto  affixed. 
[l.  s.]  Given  under  my  hand  at  the  city  of  Washington,  the  fourth 

day  of  October,  A.  D.  1819,   and  of  the  independence  of  the 

United  States  the  forty-fourth. 

[The  President's  name  taken  off  for  the  autograph.  This  commission  is,  no  doubt, 
of  record  in  the  State  Department ;  they  were  for  five  years. 
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Alexandria  county,  set. 

Personally  appeared  before  me,  the  undersigned  justice  of  the  peace 
for  said  county,  Christopher  Neale,  named  in  the  within  commission, 
and  made  oath  according  to  law,  well  and  faithfully  to  do,^«tfet\sv> 


/ 
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GEORGE  W.  BISCOE. 


Jakuabt  9,  1857. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Taylor,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims  ^  to  whom  the  memorial  of  George  W.  Biscoe 
was  referred,  have  had  tke  same  wader  consider aiion,  and  now  report: 

The  memorialist  claims  indemnity  from  the  United  States  for  tobacco 
destroyed  during  the  late  war  with  Great  Britain,  whilst  in  store  in 
warehouses  at  Nottingham,  Magruder's  Ferry,  and  Benedict. 

There  is  nothing  whatever  in  his  case  which  distinguishes  it  from 
the  cases  of  the  representatives  of  Rinaldo  Johnson  and  Ann  E.  John- 
son, and  of  William  G.  Ridgely  and  Hodges  &  Lansdale,  heretofore 
reported  on  in  considering  Senate  bills  No.  255  and  278,  and  for  the 
reasons  given  in  those  reports,  your  committee  recommend  that  the 
claim  of  the  memorialist  be  rejected. 


The  Mbmorial  of  Georgb  W.  Biscoe,  of  Maryland. 

To  ihe  SenaJte  and  House  of  Representaiives  of  the  United  States: 

Your  petitioner  respectfully  represents  that  he  claims  indemnity 
from  the  United  States  for  property  destroyed  during  the  late  war 
with  Great  Britain.  That  on  the  breaking  out  of  the  war,  he  had 
large  quantities  of  tobacco  in  store  in  the  public  warehouse  at  Not- 
tingham, Prince  George's  county,  Maryland  ;  Magruder's  warehouse, 
in  same  county,  and  Benedict  warehouse  in  Charles  county.  That 
the  hogsheads  of  tobacco  which  were  in  the  Nottingham  warehouse 
were  removed  by  the  order  of  the  commanding  oflBcer,  and  erected 
into  a  breastwork,  with  the  view  of  giving  protection  to  our  troops  ; 
that  the  village  was  in  imminent  danger  of  being  assailed  by  the 
enemy,  hence  the  necessity  for  the  defence  of  the  place  ;  that  this  ne- 
cessity was  so  obvious  that  nobody  pretended  to  deny  it ;  and  the 
commanding  officer  would  have  deserved  a  severe  rebiie  had  he  ab- 
stained from  usin^  the  tobacco  as  a  means  of  defence.  The  exercise 
of  this  power  in  the  present  instance  was  under  circumstances  of  no 
ordinary  occurrence.     The  unexpected  advance  of  tVi^  "Biil\sii  X.^^-^^ 
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Qpon  the  villaees  bordering  on  the  Patuxent  river,  io  1814,  found  this 
Bectioa  of  the  Union  wholly  unprotected.  In  June,  1814,  when  the 
Quemy  ascended  the  Patuxent  river,  within  twenty-eight  miles  of 
Washington  city,  there  was  not  a  breastwork,  nor  a  fortificatiou  of 
any  description — not  a  solitary  cannon  planted  to  sound  an  alarm,  or 
check  their  progress  to  the  Capitol  of  this  Union.  What  was  to  be 
done  ?  Under  these  trying  circumstances,  the  commanding  officer  did 
not  hesitate.  He  lost  no  time  in  strengthening  his  position  and  forti- 
fying himself  in  the  best  manner  time  and  circumstances  would  allow. 
If  the  necessity  exist,  then  that  case  has  arrived,  in  which  the  govern- 
ment may  take  private  property,  or  endanger  its  safety,  for  the  public 
defence.  The  government  did  this.  They  did  it  through  their  offi- 
cer, and  the  result  was  a  loss  to  said  Biscoc.  Your  petitioner  prays 
that  as  the  case  of  Qeorge  Armstrong  is  in  all  respects  the  same  with 
this,  BO  far  as  the  tobacco  warehouses  at  Nottingham  and  Magrader's 
are  concerned,  the  said  papers,  affidavits,  depositions,  letters  and 
statements,  &c.,  &c.,  be  adopted  as  proofs  in  this  case.  It  is  welt 
established  by  the  depositions  herewith  filed  that  the  tobacco,  out 
of  which  our  troops  constructed  a  fortification,  was  destroyed  and 
carried  away  by  the  British  in  consequence  of  its  being  used  as  a 
breastwork. — (See  James  Baden  and  Major  Biscoe's  affidavits,  filed  in 
Neale'a  case.)  It  must  be  recollected  by  all  who  are  conversant  with 
the  events  of  the  late  war,  that  during  the  year  of  1814,  that  Not- 
tingham was  little  else  than  a  garrisoned  village.  Both  the  regular 
army  and  militia  made  it  the  place  of  rendezvous. — (See  Commodore 
Barney's  letter  to  General  Bowie.     See  note  No.  I.) 

Your  memorialist  deems  it  proper  to  account  for  tne  cause  the  ware- 
house at  Nottingham  was  not  burned,  together  with  a  house  adjoining 
thereto,  the  armory,  in  which  the  arms  of  the  militia  were  constantly 
kept.  Its  exemption  from  conflagration  was  owing  to  its  immediate 
proximity  to  the  village,  which  would  have  involved  the  entire 
village  in  flames  and  inevitable  destruction. — (See  Major  Biscoe's 
statement.  Bee  the  original  affidavits  of  Captain  James  Baden  and 
Major  G,  W,  Biscoe,  filed  among  the  papers,  and  memorial  of  Chris- 
topher Neale,  of  Alexandria,  as  regards  the  occupation  of  the  ware- 
houses by  the  troops  of  the  United  States,  iu  the  destructioo  of  the 
same  in  consequence  of  such  occupation,  and  the  use  of  the  tobacco 
as  a  fortiflcation,  &c.,  &c.) 

In  relation  to  the  destruction  of  the  warehouse  at  Magruder's  in 
Prince  ';i<iigL''s  nmnlv,  Jliirvlanil,  tlii'  t'lircfjoiiif;  remarka  maybe 
considered  as  applicable,  to  somefxtunt,  in  explaining  the  views  upon 
which  tlu'  claim  for  indemnification  is  lounded. 

The  tact  is  supported  by  unqucs'!  de  testimony  that  the  ware- 
houses wore  occiijiied  by  our  tr"  i|jbd|n'aad  protection.  The 
occupatii'ti  of  buildings  n"  HH|B|topation  even  for  a 
single  night.  If  in  ■  "  -"inted  to  the 
occupatiuii  wliich  sb  'ty  to  full 
compensation.  T^  thus  occu- 
pied, if  it  is  des*  its  destruc- 
tion, the  gover'  The  indi- 
vidual who  owl                                                                        rtcter  induced 
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upon  his  property  by  the  act  of  the  government.  The  petitioner  will 
further  state,  that  the  despatches  of  Admiral  Cockburn,  in  giving  an 
account  of  his  depredations  on  the  Patuxent  river,  says  that  he  burnt 
the  warehouses,  as  he  considered  them  military  posts,  thus  bringing 
the  case  precisely  within  the  principles  as  established  by  the  legisla- 
tion of  Congress. 

Extracts  from  Cockbum'a  despatches^  June  22,  1814. — *^  He  says 
that  a  detachment  of  sailors  and  marines  were  landed  on  both  sides  of 
the  river,  (Patuxent,)  and  the  enemy's  militia  had  assembled  to  the 
number  of  three  to  five  hundred,  retreating  before  them  in  the  woods ; 
the  marines  destroyed  the  tobacco  stores  and  several  houses,  which/ormed 
military  posts.'*  Again,  he  says,  *'that  Captain  Barrie  stdvanced 
from  Benedict  to  Marlborough,  a  schooner  was  found  loaded  with 
tobacco,  after  which  they  burnt  tobacco  stores,  containing  two  thou- 
sand four  hundred  hogsheads  ;  the  detachment  re-embarked." 

Tour  petitioner  will  now  proceed  to  the  investigation  of  the  circum- 
stances under  which  the  tobacco  stored  in  the  warehouse  at  Benedict, 
Charles  county,  Maryland,  was  destroyed  and  carried  away  by  the 
naval  forces  of  Great  Britain. 

In  June^  1814,  the  naval  forces  of  Great  Britain  ascen'ded  the  Pa- 
tuxent river  with  a  very  considerable  number  of  vessels  of  war ;  on 
the  15th  of  June  they  reached  the  village  of  Benedict.  For  the  pur- 
pose of  resisting  the  aggressive  movements  of  the  enemy,  and  to  arrest 
^  their  depredations,  a  portion  of  the  troops  of  the  United  States  had 
*  been  stationed  in  Benedict.  The  commanding  officer  of  the  army  find- 
ing the  station  a  very  exposed  one,  and  without  any  fortification 
behind  which  his  men  could  protect  themselves  in  the  event  of  a  con- 
flict with  the  enemy,  and  to  oppose,  if  possible,  their  landing,  he  was 
compelled  to  resort  to  the  only  means  available,  to  seize  and  remove 
the  hogsheads  of  tobacco  then  stored  in  the  warehouse,  for  the  pur- 
pose of  erecting  a  breastwork.  The  order  to  roll  the  hogsheads  of 
tobacco  out  of  the  warehouse,  and  to  construct  a  breastwork,  was 
given  by  an  officer  of  the  United  States  army  ;  that  a  battery  was 
constructed  out  of  said  tobacco. — (SeeCusick's  testimony.) 

This  was  the  conversion  of  private  property  into  the  public  usCj  and 
would  grow  out  of  that  state  of  necessity  which  is  superior  to  all  law, 
and  flows  from  what  the  civilians  called  the  eminent  domain  which 
belong  to  all  governments,  and  is  founded  on  the  irresistible  dictate 
and  impulse  of  self-preservation.  Every  writer  in  treating  of  the 
rights  of  sovereignty  says  that,  when  a  nation  is  at  war^  it  has  a  right 
to  avail  itself  of  all  its  means. 

The  rule  laid  down  in  the  laws  of  Congress  is,  that  if  the  United 
States,  in  the  prosecution  of  a  war,  occupy  and  use  the  property  of  a 
citizen  for  military  purposes,  so  as  to  make  it  the  legitimate  object  for 
capture  and  destruction,  according  to  the  rules  of  civilized  warfare, 
and  if,  in  consequence  of  such  occupancy,  the  enemy  be  drawn  upon 
and  do  capture  and  destroy  it,  the  owner  shall  be  compensated  out  of 
the  public  treasury.  This  is  manifestly  right,  and  it  is  no  more  than 
simple  justice,  under  the  provision  of  the  Constitution  which  pro- 
hibits the  taking  of  private  property  for  public  use  without  just  com- 
pensation. 
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As  to  the  extent  of  the  occupation  of  the  village  of  Benedict  by  the 
British  troops,  it  must  be  recollected  by  all  who  are  conversant  with 
the  history  of  the  late  war,  that  the  country  bordering  on  the  Patux- 
ent  river,  during  the  year  1814,  was  little  else  than  a  great  canton- 
ment. The  British  troops  held  possession  of  this  village  during  the 
whole  summer  and  part  of  the  fall  of  1814  The  regulars  had  been 
driven  out  of  possession  by  the  arrival  of  a  superior  naval  force,  and 
the  property  was  destroyed  by  the  enemy.  It  would  be  absurd  to  say 
that  the  government  would  not  pay  for  its  destruction,  because  our 
troops  were  not  in  actual  possession  at  the  time  of  its  destruction. 
Your  petitioner  begs  leave  to  state  that  the  abandonment  of  the  pos- 
session should  be  of  such  a  character  that  the  owner  could  take  pos- 
session, and  enjoy  all  the  rights  to  which  he  was  entitled,  otherwise 
the  troops  would  be  in  constructive  possession. 

That  the  regulars  were  stationed  in  the  village  of  Benedict  is  a  fact, 
sustained  by  the  affidavit  of  Austin  Cusick,  and  by  the  letter  of  the 
late  Hon.  Clement  Dorsey  to  General  Philip  Stuart,  then  commander 
of  the  militia  forces  in  this  section  of  the  State.  Your  petitioner  will 
remark  that  the  said  Hon.  Clement  Dorsey  was  the  aid-de-camp  to 
General  Philip  Stuart. — (See  Hon.  Daniel  Jenifer's  statement.) 

By  a  reference  to  Admiral  Cockburn's  despatches  to  Admiral  Coch- 
rane, the  statement  of  Austin  Cusick  is  fully  sustained  and  corrobo- 
rated. He  says  ^'that  on  the  15th  of  June,  1814,  the  Narcissus 
arrived,  and  Captain  Barrie  determined  to  proceed  up  the  river  in 
twelve  boats,  having  in  them  one  hundred  and  eighty  marines  and 
thirty  of  ^Ae  black  colonial  corps;  they  proceeded  to  Benedict,  where  a 
party  of  regulars  fled,  leaving  behind  several  muskets  and  a  part  of 
their  camp  equipage." 

Again,  Dy  a  reference  to  the  Federal  Bepublican,  bearing  date  24th 
June,  1814,  which  contains  a  diary  of  the  operations  of  the  enemy 
from  the  time  Barney's  flotilla  entered  the  Patuxent,  it  will  be  found 
that  Commodore  Barrie,  in  a  conversation  with  the  honorable  Clement 
Dorsey,  stated  that  there  were  *^ military  and  artillery  pieces" 
stationed  in  Benedict.  This  assertion  on  the  part  of  the  British 
commander  is  not  controverted  by  Dorsey. — (See  Clement  Dorsey 's  con- 
versation with  the  commander  and  herewith  filed.)  The  facts  as  con- 
tained in  the  above  recited  documents  go  conclusively  to  the  support  of 
Cusick' s  testimony  in  relation  to  the  companies  of  the  United  States 
being  stationed  in  Benedict. 

The  most  open  village,  if  resolutely  defended,  will  cost  many  men 
before  its  fall ;  the  village  of  Benedict  being  located  in  an  open  plain, 
and  situated  immediately  on  the  banks  of  tne  Patuxent  river — from 
its  peculiar  localities,  surrounded  by  creeks  and  marshes,  the  frame 
buildings,  so  far  as  the  working  of  artillery  pieces,  affording  no  shel- 
ter, could  not  have  been  maintained  for  one  hour  against  a  superior 
force.  In  the  next  place,  an  officer  would  have  displayed  a  great 
want  of  military  knowledge,  in  the  disposition  either  of  artillery  or 
infantry,  to  have  stationed  there  a  military  force,  for  any  effective 
purpose,  much  less  have  attempted  to  oppose  the  landing  of  the  en- 
emy's troops  without  constructing  some  work  of  defence,  behind  which 
his  men  could  find  protection  from  the  firing  of  the  enemy's  vessels 
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of  war.  The  conclusion  seems  to  be  irresistible,  from  these  facts  and 
circumstances,  that  the  situation  of  our  troops  absolutely  required  the 
erection  of  a  fortification.  That  such  an  entrenchment  was  thrown 
up  there  can  be  no  doubt,  for  it  is  expressly  stated  that  the  tobacco 
was  rolled  out  of  the  warehouse,  and  used  as  a  fortification. — (See 
John  L.  Dorsey's  affidavit.) 

These  are  the  material  circumstances  attending  the  destruction  of  the 
tobacco  at  the  Benedict  warehouse,  and  in  the  face  of  them  can  there 
be  doubt  as  to  the  cause  of  the  destruction?  Was  it  not  palpably  the 
use  made  of  this  tobacco,  its  change  from  a  pacific  to  a  hostile  char- 
acter? Your  petitioner  ascribes  the  destruction  of  the  tobacco  to  its  use 
and  occupation  by  the  regulars  of  the  United  States  service,  and  the 
preparation  by  them  to  repel  the  invasion  by  the  British  forces. — (See 
Cusick's  testimony.)  Thereisno  principle  better  established  thantnis, 
that  if  property  is  destroyed  by  one  of  the  incidents  to  the  situation 
and  employment  of  our  troops  in  which  it  is  placed,  the  government 
is  liable. 

Was  this  tobacco  in  the  Benedict  warehouse  destroyed  and  carried 
away  by  the  British  troops?  In  the  affidavits  of  Zachariah  Sothoron, 
John  Moran  and  Austin  Gusic,  bearing  date  11th  March,  1824,  and 
herewith  filed,  it  is  distinctly  stated  that  the  tobacco  at  the  Benedict 
warehouse  was  destroyed  and  carried  away  by  the  enemy,  in  conse- 
quence of  the  use  to  which  it  was  appropriated  by  our  troops,  when 
said  forces  landed  in  Benedict.  The  affiants  say,  '^  that  there  was 
considerable  quantity,  say  four  or  five  hundred  hogsheads,  of  tobacco 
in  said  warehouse  when  said  force  landed;"  a^ain,  these  deponents 
say  they  saw  the  enemy  '' burning  and  otherwise  destroying  tobacco 
in  the  said  town  of  Benedict,  not  more  than  thirty  hogsheads  remained 
in  and  about  the  warehouse." 

Tour  petitioner  will  remark  that  the  foregoing  affidavit  was  found 
in  the  Stote  department,  and  filed  in  a  case  pending  before  the  board 
of  commissioners,  which  assembled  in  the  city  of  Washington,  to 
adjust  and  examine  into  the  validity  of  claims  under  the  first  article 
of  the  treaty  of  Ghent.  According  to  the  interpretation  imposed  up- 
on this  article,  it  was  deemed  unnecessary  to  shew  how  and  in  what 
manner  the  property  was  destroyed — it  was  merely  necessary  to  estab- 
lish the  fact  that  the  property  was  deported  by  the  naval  power  of  Great 
Britain,  and  within  the  waters  of  the  United  States,  at  the  time  of 
the  ratifications  of  the  treaty  of  peace.  Hence  the  omission  on  the 
part  of  the  affiants  to  state  that  the  destruction  or  the  carrying  away 
of  the  tobacco  was  in  consequence  of  its  being  used  as  a  fortification 
for  our  troops — all  that  was  required  of  the  claimant  was  to  show  its 
destruction  and  deportation. 

The  conclusion  that  a  portion  of  the  army  of  the  United  States  were 
stationed  in  Benedict,  and  that  the  tobacco  was  used  as  a  fortification, 
and  destroyed  and  carried  away  by  the  British  forces,  perfectly  har« 
monizes  with  all  testimony  filed  by  your  petitioner.  The  testimony 
of  the  deponents  strengthen  and  support  each  other  in  all  the  posi- 
tions assumed  by  your  memorialist,  as  regards  the  destruction  oi  the 
tobacco  in  the  Benedict  warehouse.  The  precedenla  Vn  ivi^x  oS.  ^^ 
claim  now  presented  are  fall  and  complete. — (See  ttie  xe'^oxVA  c!l  ^^ 
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Committee  of  Claims,  House  of  Representatives,  No.  132,  29th  Con- 
Congress,  1st  session,  and  reference  to  the  case  of  James  Tongue  and 
others.  See  15th  Congress,  1st  session.  No.  391  House  reports,  15th 
Congress,  1st  session,  420  House  reports.) 

Independently  of  the  intrinsic  merits  of  the  claim  of  your  memorial- 
ist, it  is  contended  that  the  principle  of  indemnity  has  been  recognized 
and  established  by  the  decision  in  the  case  of  James  F.  Sothoron, 
passed  at  December  session  1848,  which  is,  in  all  its  circumstances,  far 
short  of  the  present  case.  In  that  case  the  principle  is  laid  down  that 
personal  property  shall  be  paid  for  by  the  government,  whenever  it  is 
converted  to  public  use. — (See  note.  No.  2.) 

In  the  view  which  that  committee  formed  of  this  case  from  the  evi- 
dence, there  can  be  no  doubt  they  considered  all  the  government  re- 
sponeUnlity  attaching,  as  soon  as  the  occupation  commenced  by  the 
American  troops,  and  its  consequent  destruction  by  the  enemy. — (See 
note,  No.  3.) 

That,  in  the  great  lapse  of  time,  it  is  a  difficult  work  to  procure 
testimony  connected  with  the  events  of  the  late  war  with  Great  Bri- 
tain ;  that  many  persons  who  witnessed  the  scene  of  what  was  then 
called  the  ^'Chesapeake  depredations"  have  died,  and  but  few  survive 
to  give  a  full  history  of  that  day.  It  cannot  be  expected  that  these 
events  should  be  sustained  by  the  same  definite  and  precise  proof  as 
that  which  may  be  required,  according  to  the  strict  principles  of  a  legal 
proceeding,  but  that  your  honorable  bodies  will  consider  the  special 
circumstances  of  the  case  and  grant  compensation  in  conformity  with 
the  principles  of  equity  and  justice.  The  6th  section  of  the  act  of 
1816  declares  **  that  where  any  property  impressed  or  taken  by  public 
authority,  for  the  use  or  subsistence  of  the  army  during  the  late  war, 
has  been  destroyed,  lost  or  consumed,  the  owner  of  such  property  shall 
be  paid  the  value  thereof."  This  section  is  general,  and  embraces 
every  description  of  property.  The  precedents  established  and  re- 
ferred to  in  this  memorial  proves  that  Congress  did  not  intend  that 
the  act  of  1816  should  form  the  boundary  of  relief;  on  the  con- 
trary, that  it  considered  the  special  circumstances  of  each  case,  and 
grant  indemnification  in  conformity  with  the  principles  of  equity  and 
expediency.  There  can  be  nothing  in  this  section  that  sanctions,  by 
the  remotest  implication,  the  doctrine  that  compensation  should  not 
be  granted  in  all  cases  where  property  has  been  used  for  belligerent 
purposes,  and  offensive  operations. 

The  change  of  our  amicable  relations  with  a  foreign  power  works  a 
change  in  civil  government,  and  destroys  many  of  the  securities  by 
which  we  hold  our  property. 

Your  petitioner  further  states  that  the  evidence  of  this  tobacco  being 
stored  in  the  warehouse  at  Nottingham,  and  at  Magruder's  and  Bene- 
dict, is  fully  established  by  the  Mmlcco  notes  which  were  given  by  the 
inspectors,  in  obedience  to  the  laws  of  Maryland  regulating  the  in- 
spection and  safe  keeping  of  the  tobacco.  By  the  act  of  Maryland 
passed  in  1801,  ch.  63,  section  18,  it  is  declared  that  the  inspector  or 
inspectors  who  shall  pass  any  tobacco  shall  deliver  as  many  notes, 
unaer  the  hand  of  the  inspectoi  or  m^i^ectotS)  to  the  owner  and  in  his 
name,  as  shall  be  requireajinwIiicYi  hlo^j^ot  T^^v8i\»^«JWsfc%x^\^^v^ 
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the  place  and  time  of  reception,  the  mark  of  the  warehouse,  the  num- 
ber, and  the  gross,  tare  and  nett  weights  for  all  tobacco  inspected  and 
passed  ;  and  also  in  the  note  shall  be  expressed  whether  of  the  first  or 
second  quality,  the  first  quality  to  consist  of  tobacco  clear  of  and  un- 
mixed with  trash ;  and  the  said  notes  shall  be  payable  to  the  said 
owner  or  bearer,  and  shall  be  current  and  receivable  in  payment  of  all 
debts  and  contracts  for  tobacco,  or  judgments  and  decrees  on  con- 
tracts for  tobacco,  according  to  the  terms  and  intention  of  the  contract, 
judgment  or  decree,  (as  the  case  may  be,)  and  shall  be  transferahle 
from  one  person  to  another,  and  shall  be  paid,  upon  demand,  by  the 
inspector  or  inspectors  who  signed  the  same. — (See  the  notes  and 
manifest.) 

Section  26  provides  a  penalty  for  forging  manifests  or  notes. 

Section  39  declares  that  inspectors  ^^are  declared  to  be  answerable 
to  the  owners  of  any  notes  mentioned  and  described  in  such  manifest, 
80  far  as  to  produce  the  same  hogshead  or  hogsheads  of  tobacco  be- 
longing to  any  owner." — (See  Dorsey's  Lawsot  Maryland,  page  453, 
vol.  1. 

Your  memorialist  prays  such  relief  in  the  premises  as  may  be  fair 
and  reasonable. 

Note  No.  1. — See  Brigadier  General  Winder's  letter  to  Major  Biaooe,  and  herewith  filed  ; 
aleo,  Greneral  Winder's  letter  bearing  date  27th  July,  1814,  to  the  Secretary  of  War,  in  which 
he  says  that  Col.  Bowen's  Regiment,  300  stronff,  and  a  detachment  of  regulars  under  the 
command  of  Lient.  Col.  Soott,  were  stationed  at  Nottingham. — (See  Niles"  Register,  vol.  7, 
his  approaching  the  town,  (Nottingham,)  a  few  shots  were  exchanged  between  the  boats  and 
pmgt283',  also.  Admiral  Cockbum^s  official  report  to  Admiral  Cockrane,  in  which  he  gives  a 
detailed  account  of  his  naval  operations  on  the  waters  of  the  Pautuxent.)  He  says  **that  upon 
«ome  of  the  enemy's  cavalry." 

NoTS  No.  2.— ^See  Senate  report  No.  129,  30th  Congress,  1st  session  ;  House  of  Repre- 
sentatives report  57.  The  report  of  the  Senate  states  **  that  it  is  difficult  to  draw  a  distmc- 
tion,  in  equity,  between  a  claim  for  Ion  of  huUdingt  and  for  the  personal  property  they  contain.** 

Note  No.  3. — See  the  case  of  John  S.  Stiles,  adjudicated  in  the  27th  dongress,  2d  se«on. 
He  claimed  indemnity  for  vessels  sunk  for  the  defence  of  the  city  of  Baltimore  in  1814.  The 
Judiciary  Committee  of  the  Senate  say  <*  that  it  is  the  duty  of  the  government  to  make  com- 
pensation for  them  and  the  damages  which  their  owners  had  sustamed."  An  act  passed  for 
nis  relief— eee  vol.  6  United  States  Statutes  at  Large,  page  126— also  the  act  for  the  relief  of 
sandry  citizens  of  Baltimore  for  the  sinking  of  vessels  at  the  mouth  of  the  harbor  of  Balti- 
more.— (See  vol.  6  United  States  Statutes  at  Large,  page  265.) 


A  manifest  of  tobacco,  as  shown  by  tbe  accompany ing^notes^  in  tbe 
warehouse  at  Magnider's  ferry  and  at  Benedict,  upon  the  Patuxent 
river,  belonging  to  George  W.  Biscoe,  viz : 

At  MagrudeT*8  warehouse. 

H.  W.— 292 1,188—105 1,083 

H.  W.— 293 1,162—108 1,064 

T.  W.— 371 1,085—108 : 977 

B.  C— 183 982—111 871 

J.T.W.— 382 1,025—100 925 

J.  L.—  13 931—100 831 

C.  P.— 317 900—100 9A<i 

J.T.  W.—210 1,216—104 V^^V 


8  OEOROK   W.   BISCOK 


Benedict  Warehotue. 

J.  B.  L.—  60 840—110 730 

61 992—114 878 

62 974—112 862 

63 1,082—110 972 

64 956—  99 857 

W.  B.— 303 1,150—  95 1,055 

C.  M.—  15 1,150—107 1,043 

J.  B.  L.— 345 925—  96 829 

J.  S.—    5 1,082—107 976 

A.  E,—  22 1,073—115 958 

J.  W.—  10 1,129-117 1,004 

J.  H.—  56 1,025—110 916 

J.  W.—  88 1,049—125 926 

R.  S.—  50 1,025—100 925 

W.G.—  37 1,038—  96 942 

J.  S.—  18 1,062—100 962 

J.  R.—  49 1,111—104 1,007 

F.  H.— 181 1,036—100 936 

S.  B.—  21 1,013—113 900 

E.  S.— 311 986—125 861 

J.  B.  L.—    1 847—107 740 

3 676—103 573 

2 926—102 824 

24 993—112 881 

The  accompanying  notes  are  transferable  from  one  person  to  another, 
and  shall  be  paid  hj  the  inspector  or  inspectors  who  signed  the  same, 
(see  Dorsey's  Laws  of  Maryland,  page  453,  1st  vol.,)  and  are  current 
and  receivable  in  payment  of  all  debts  and  contracts  for  tobacco,  or 
judgments  and  decrees  on  contracts  for  tobacco. 


A  list  of  seventeen  hogsheads  of  tobacco,  as  under  noted,  belonging 
to  George  W.  Biscoe,  of  the  county  of  Prince  George's  and  State  of 
Maryland,  fourteen  hogsheads  of  which  were  taken  and  carried  away 
by  the  British  from  the  tobacco  warehouse  at  Nottingham,  and  three 
hogsheads  were  burnt  by  them  at  Magruder's  tobacco  warehouse 
during  the  invasion,  in  the  year  1814. 

Nottingham  Warehotue  Crop. 

T.  M.— No.  101 1,091—  90 1,001 

I.  B.—         41 1,127—  95 1,032 

T.  B.—         45 1,100—104 996 

W.  C—       122 1,003—100 903 

I.  T.—         21 967—114 853 

W.  T.—         11 908—  % 812 
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Second  Nottingham  Warduyaae, 

A.  B.— No.    81 930—  98 832 

L.  T.  G.—  8 936—  98 838 

I.  L.—         15 1,100—111 989 

I.  T.—         16 950—  97 853 

VI 1,010—105 905 

W.  T.—  4 900—100 800 

G.  B.—       105 1,000—100 900 

T.T.—         95 1,048—  94 954 

Magruder'a  Warehouse  Crop. 

I.  S.— No.  109 l,on— 115 962 

G.  W.—        222 1,039—100 939 

R.  V.  S.—       218 1,010—108 902 

I,  Henry  M.  Chew,  at  present  inspector  of  tobacco  at  Nottingham 
warehouse,  do  hereby  certify  that  the  above  list  of  tobacco  is  a  true 
copy  of  the  record  on  the  inspector's  books,  and  that  the  same  I  fully 
believe  were  taken  away  by  the  British  during  the  invasion,  in  the 
year  1814. 

HENRY  M.  CHEW,  Inspector. 


I  certify  that  the  above  mentioned  three  hogsheads  of  crop  tobacco 
were  in  tne  warehouse  at  Magruder's  at  the  time  it  was  burnt  by  the 
British,  in  the  year  1814. 

JAMES  BADEN,  Inspector. 


Maryland,  It    wit 

Prince  George's  county.  )  ^ 


Be  it  remembered,  that  on  this  23d  day  of  February,  1848,  appears 
Gkorge  W.  Biscoe,  and  makes  oath  on  the  Holy  Evangely  of  Almighty 
Gk)d  that  the  above  list  of  seventeen  hogsheads  of  tobacco  is  just  and 
true,  to  the  best  of  his  knowledge  and  belief. 

Sworn  to  before  THOMAS  M.  D.  BADEN, 

Justice  of  the  Peace. 


Martland,  )     . 

Prince  George's  county.  )  *^  * 


I  hereby  certify  that  Thomas  M.  D.  Baden,  gentleman,  before  whom 
the  within  and  aforegoing  acknowledgment  appears  to  ^ave\)^Tvxsx»i^^^ 
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Jahuabt  9,  1857. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Taylor,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims^  to  whom  the  memorial  of  George  W.  Biacoe 
wag  referred^  have  had  tke  same  under  consideration^  and  now  report: 

The  memorialist  claims  indemnity  from  the  United  States  for  tobacco 
destroyed  during  the  late  war  with  Great  Britain,  whilst  in  store  in 
warehouses  at  Nottingham,  Magruder's  Ferry,  and  Benedict. 

There  is  nothing  whatever  in  his  case  which  distinguishes  it  from 
the  cases  of  the  representatives  of  Rinaldo  Johnson  and  Ann  E.  John- 
son, and  of  William  G.  Ridgely  and  Hodges  &  Lansdale,  heretofore 
reported  on  in  considering  Senate  bills  No.  255  and  278,  and  for  the 
reasons  given  in  those  reports,  your  committee  recommend  that  the 
claim  of  the  memorialist  be  rejected. 


The  Memorlil  of  George  W.  Bisgoe,  of  Maryland. 

To  the  Senate  and  House  of  Bepresentatives  of  the  United  States: 

Your  petitioner  respectfully  represents  that  he  claims  indemnity 
from  the  United  States  for  property  destroyed  during  the  late  war 
with  Great  Britain.  That  on  the  breaking  out  of  the  war,  he  had 
large  quantities  of  tobacco  in  store  in  the  public  warehouse  at  Not- 
tingham, Prince  George's  county,  Maryland;  Magruder's  warehouse, 
in  same  county,  and  Benedict  warehouse  in  Charles  county.  That 
the  hogsheads  of  tobacco  which  were  in  the  Nottingham  warehouse 
were  removed  by  the  order  of  the  commanding  officer,  and  erected 
into  a  breastwork,  with  the  view  of  giving  protection  to  our  troops  ; 
that  the  village  was  in  imminent  danger  of  being  assailed  by  the 
enemy,  hence  the  necessity  for  the  defence  of  the  place  ;  that  this  ne- 
cessity was  so  obvious  that  nobody  pretended  to  deny  it ;  and  the 
commanding  officer  would  have  deserved  a  severe  rebuke  had  he  ab- 
stained from  using  the  tobacco  as  a  means  of  defence.  The  exercise 
of  this  power  in  the  present  instance  was  under  circumstances  of  no 
ordinary  occurrence.     The  unexpected  advance  of  the  "BiVl\«^i  1x0^^% 
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upon  the  villages  bordering  on  the  Patuxent  river,  in  1814,  found  this 
section  of  the  Union  wholly  unprotected.  In  June,  1814,  when  the 
enemy  ascended  the  Patuxent  river,  within  twenty-eight  miles  of 
Washington  city,  there  was  not  a  breastwork,  nor  a  fortification  of 
any  description — not  a  solitary  cannon  planted  to  sound  an  alarm,  or 
check  their  progress  to  the  Capitol  of  this  Union.  What  was  to  be 
done  ?  Under  these  trying  circumstances,  the  commanding  officer  did 
not  hesitate.  He  lost  no  time  in  strengthening  his  position  and  forti- 
fying himself  in  the  best  manner  time  and  circumstances  would  allow. 
If  the  necessity  exist,  then  that  case  has  arrived,  in  which  the  govern- 
ment may  take  private  property,  or  endanger  its  safety,  for  the  public 
defence.  The  government  did  this.  They  did  it  through  their  offi- 
cer, and  the  result  was  a  loss  to  said  Biscoe.  Your  petitioner  prays 
that  as  the  case  of  George  Armstrong  is  in  all  respects  the  same  with 
this,  so  far  as  the  tobacco  warehouses  at  Nottingham  and  Magruder's 
are  concerned,  the  said  papers,  affidavits,  depositions,  letters  and 
statements,  &c.,  &c.,  be  adopted  as  proofs  in  this  case.  It  is  well 
established  by  the  depositions  herewith  filed  that  the  tobacco,  out 
of  which  our  troops  constructed  a  fortification,  was  destroyed  and 
carried  away  by  the  British  in  consequence  of  its  being  used  as  a 
breastwork. — (See  James  Baden  and  Major  Biscoe's  affidavits,  filed  in 
Neale's  case.)  It  must  be  recollected  by  all  who  are  conversant  with 
the  events  of  the  late  war,  that  during  the  year  of  1814,  that  Not- 
tingham was  little  else  than  a  garrisoned  village.  Both  the  regular 
army  and  militia  made  it  the  place  of  rendezvous. — (See  Commodore 
Barney's  letter  to  General  Bowie.     See  note  No.  I.) 

Your  memorialist  deems  it  proper  to  account  for  the  cause  the  ware- 
house at  Nottingham  was  not  burned,  together  with  a  house  adjoining 
thereto,  the  armory,  in  which  the  arms  of  the  militia  were  constantly 
kept.  Its  exemption  from  conflagration  was  owing  to  its  immediate 
proximity  to  the  village,  which  would  have  involved  the  entire 
village  in  flames  and  inevitable  destruction. — (See  Major  Biscoe's 
statement.  See  the  original  affidavits  of  Captain  James  Baden  and 
Major  G.  W.  Biscoe,  filed  among  the  papers,  and  memorial  of  Chris- 
topher Neale,  of  Alexandria,  as  regards  the  occupation  of  the  ware- 
houses by  the  troops  of  the  United  States,  in  the  destruction  of  the 
same  in  consequence  of  such  occupation,  and  the  use  of  the  tobacco 
as  a  fortification,  &c.,  &c.) 

In  relation  to  the  destruction  of  the  warehouse  at  Magruder's  in 
Prince  George's  county,  Maryland,  the  foregoing  remarks  may  be 
considered  as  applicable,  to  some  extent,  in  explaining  the  views  upon 
which  the  claim  for  indemnification  is  founded. 

The  fact  is  supported  by  unquestionable  testimony  that  the  ware- 
houses were  occupied  by  our  troops  as  a  shelter  and  protection.  The 
occupation  of  buildings  need  not  be  a  literal  occupation  even  for  a 
single  night.  If  in  the  presence  of  an  enemy,  it  amounted  to  the 
occupation  which  should  entitle  the  owner  of  the  property  to  full 
compensation.  This  position  must  be  conceded.  While  thus  occu- 
pied, if  it  is  destroyed,  so  that  occupancy  was  the  cause  of  its  destruc- 
tion, the  government  is  bound  to  grant  compensation.  The  indi- 
vidual who  owned  the  property  suffered  from  a  new  character  induced 
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upon  his  property  by  the  act  of  the  government.  The  petitioner  will 
further  state,  that  the  despatches  of  Admiral  Cockburn,  in  giving  an 
account  of  his  depredations  on  the  Patuxent  river,  says  that  he  burnt 
the  warehouses,  as  he  considered  them  military  posts,  thus  bringing 
the  case  precisely  within  the  principles  as  established  by  the  legisla- 
tion of  Congress. 

Extracts  from  Cockbum'a  despatches y  June  22,  1814. — "  He  says 
that  a  detachment  of  sailors  and  marines  were  landed  on  both  sides  of 
the  river,  (Patuxent,)  and  the  enemy's  militia  had  assembled  to  the 
number  of  three  to  five  hundred,  retreating  before  them  in  the  woods; 
the  marines  destroyed  the  tobacco  stores  and  several  houses,  whick/ormed 
military  posis."  Again,  he  says,  *Hhat  Captain  Barrie  advanced 
from  Benedict  to  Marlborough,  a  schooner  was  found  loaded  with 
tobacco,  after  which  they  burnt  tobacco  stores,  containing  two  thou- 
sand four  hundred  hogsheads  ;  the  detachment  re-embarked." 

Your  petitioner  will  now  proceed  to  the  investigation  of  the  circum- 
stances under  which  the  tobacco  stored  in  the  warehouse  at  Benedict, 
Charles  county,  Maryland,  was  destroyed  and  carried  away  by  the 
naval  forces  of  Great  Britain. 

In  June^  1814,  the  naval  forces  of  Great  Britain  ascended  the  Pa- 
tuxent river  with  a  very  considerable  number  of  vessels  of  war ;  on 
the  15th  of  June  they  reached  the  village  of  Benedict.  For  the  pur- 
pose of  resisting  the  aggressive  movements  of  the  enemy,  and  to  arrest 
their  depredations,  a  portion  of  the  troops  of  the  United  States  had 
been  stationed  in  Benedict.  The  commanding  officer  of  the  army  find- 
ing the  station  a  very  exposed  one,  and  without  any  fortification 
behind  which  his  men  could  protect  themselves  in  the  event  of  a  con- 
flict with  the  enemy,  and  to  oppose,  if  possible,  their  landing,  he  was 
compelled  to  resort  to  the  only  means  available,  to  seize  and  remove 
the  hogsheads  of  tobacco  then  stored  in  the  warehouse,  for  the  pur- 
pose of  erecting  a  breastwork.  The  order  to  roll  the  hogsheads  of 
tobacco  out  of  the  warehouse,  and  to  construct  a  breastwork,  was 
given  by  an  officer  of  the  United  States  army ;  that  a  battery  was 
constructed  out  of  said  tobacco. — (See  Cusick's  testimony.) 

This  was  the  conversion  of  private  property  into  the  public  use^  and 
would  grow  out  of  that  state  of  necessity  which  is  superior  to  all  law, 
and  flows  from  what  the  civilians  called  the  eminent  domain  which 
belong  to  all  governments,  and  is  founded  on  the  irresistible  dictate 
and  impulse  of  self-preservation.  Every  writer  in  treating  of  the 
rights  of  sovereignty  says  that,  when  a  nation  is  at  war^  it  has  a  right 
to  avail  itself  of  all  its  means. 

The  rule  laid  down  in  the  laws  of  Congress  is,  that  if  the  United 
States,  in  the  prosecution  of  a  war,  occupy  and  use  the  property  of  a 
citizen  for  militery  purposes,  so  as  to  make  it  the  legitimate  object  for 
capture  and  destruction,  according  to  the  rules  of  civilized  warfare, 
and  if,  in  consequence  of  such  occupancy,  the  enemy  be  drawn  upon 
and  do  capture  and  destroy  it,  the  owner  shall  be  compensated  out  of 
the  public  treasury.  This  is  manifestly  right,  and  it  is  no  more  than 
simple  justice,  under  the  provision  of  the  Constitution  which  pro- 
hibite  the  taking  of  private  property  for  public  use  without  just  com- 
pensation. 
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As  to  the  extent  of  the  occupation  of  the  village  of  Benedict  hj  the 
British  troops,  it  must  be  recollected  by  all  who  are  conversant  with 
the  history  of  the  late  war,  that  the  country  bordering  on  the  Patux- 
ent  river,  during  the  year  1814,  was  little  else  than  a  great  canton- 
ment. The  British  troops  held  possession  of  this  village  during  the 
whole  summer  and  part  of  the  fall  of  1814  The  regulars  had  been 
driven  out  of  possession  by  the  arrival  of  a  superior  navalforce,  and 
the  property  was  destroyed  by  the  enemy.  It  would  be  absurd  to  say 
that  the  government  would  not  pay  for  its  destruction,  because  our 
troops  were  not  in  actual  possession  at  the  time  of  its  destruction. 
Your  petitioner  begs  leave  to  state  that  the  abandonment  of  the  pos- 
session should  be  of  such  a  character  that  the  owner  could  take  pos- 
session, and  enjoy  all  the  rights  to  which  he  was  entitled,  otherwise 
the  troops  would  be  in  constructive  possession. 

That  the  regulars  were  stationed  in  the  village  of  Benedict  is  a  fact^ 
sustained  by  the  affidavit  of  Austin  Gusick,  and  by  the  letter  of  the 
late  Hon.  Clement  Dorsey  to  General  Philip  Stuart,  then  commander 
of  the  militia  forces  in  this  section  of  the  State.  Your  petitioner  will 
remark  that  the  said  Hon.  Clement  Dorsey  was  the  aid-de-camp  to 
General  Philip  Stuart. — (See  Hon.  Daniel  Jenifer's  statement.) 

By  a  reference  to  Admiral  Cockburn's  despatches  to  Admiral  Coch- 
rane, the  statement  of  Austin  Cusick  is  fully  sustained  and  corrobo- 
rated. He  says  '^that  on  the  15th  of  June,  1814,  the  Narcissus 
arrived,  and  Captain  Barrie  determined  to  proceed  up  the  river  in 
twelve  boats,  having  in  them  one  hundred  and  eighty  marines  and 
thirty  of  the  black  colonial  corps;  they  proceeded  to  Benedict,  where  a 
party  of  regulars  fled,  leaving  behind  several  muskets  and  a  part  of 
their  camp  equipage." 

Again,  Dy  a  reference  to  the  Federal  Republican,  bearing  date  24th 
June,  1814,  which  contains  a  diary  of  the  operations  of  the  enemy 
from  the  time  Barney's  flotilla  entered  the  Patuxent,  it  will  be  found 
that  Commodore  Barrie,  in  a  conversation  with  the  honorable  Clement 
Dorsey,  stated  that  there  were  '* military  and  artillery  pieces" 
stationed  in  Benedict.  This  assertion  on  the  part  of  the  British 
commander  is  not  controverted  by  Dorsey. — (See  Clement  Dorsey 's  con- 
versation with  the  commander  and  herewith  filed.)  The  facts  as  con- 
tained in  the  above  recited  documents  go  conclusively  to  the  support  of 
Cusick's  testimony  in  relation  to  the  companies  of  the  United  States 
being  stationed  in  Benedict. 

The  most  open  village,  if  resolutely  defended,  will  cost  many  men 
before  its  fall ;  the  village  of  Benedict  being  located  in  an  open  plain, 
and  situated  immediately  on  the  banks  of  the  Patuxent  river — from 
its  peculiar  localities,  surrounded  by  creeks  and  marshes,  the  frame 
buildings,  so  far  as  the  working  of  artillery  pieces,  affording  no  shel- 
ter, could  not  have  been  maintained  for  one  hour  against  a  superior 
force.  In  the  next  place,  an  officer  would  have  displayed  a  great 
want  of  military  knowledge,  in  the  disposition  either  of  artillery  or 
infantry,  to  have  stationed  there  a  military  force,  for  any  effective 
purpose,  much  less  have  attempted  to  oppose  the  landing  of  the  en- 
emy's troops  without  constructing  some  work  of  defence,  behind  which 
his  men  could  find  protection  from  the  firing  of  the  enemy's  vessels 
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of  war.  The  conclusion  seems  to  be  irresistible,  from  these  facts  and 
circumstances,  that  the  situation  of  our  troops  absolutely  required  the 
erection  of  a  fortification.  That  such  an  entrenchment  was  thrown 
up  there  can  be  no  doubt,  for  it  is  expressly  stated  that  the  tobacco 
was  rolled  out  of  the  warehouse,  and  used  as  a  fortification. — (See 
John  L.  Dorsey's  affidavit.) 

These  are  the  material  circumstances  attending  the  destruction  of  the 
tobacco  at  the  Benedict  warehouse,  and  in  the  face  of  them  can  there 
be  doubt  as  to  the  cause  of  the  destruction?  Was  it  not  palpably  the 
use  made  of  this  tobacco,  its  change  from  a  pacific  to  a  hostile  char- 
acter ?  Your  petitioner  ascribes  the  destruction  of  the  tobacco  to  its  use 
and  occupation  by  the  regulars  of  the  United  States  service,  and  the 
preparation  by  them  to  repel  the  invasion  by  the  British  forces. — (See 
Cusick's  testimony.)  Thereisno  principle  better  established  thantnis, 
that  if  property  is  destroyed  by  one  of  the  incidents  to  the  situation 
and  employment  of  our  troops  in  which  it  is  placed,  the  government 
is  liable. 

Was  this  tobacco  in  the  Benedict  warehouse  destroyed  and  carried 
away  by  the  British  troops?  In  the  affidavits  of  Zachariah  Sothoron, 
John  Moran  and  Austin  Gusic,  bearing  date  11th  March,  1824,  and 
herewith  filed,  it  is  distinctly  stated  that  the  tobacco  at  the  Benedict 
warehouse  was  destroyed  and  carried  away  by  the  enemy,  in  conse- 
quence of  the  use  to  which  it  was  appropriated  by  our  troops,  when 
said  forces  landed  in  Benedict.  The  affiants  say,  '^  that  there  was 
considerable  quantity,  say  four  or  five  hundred  hogsheads,  of  tobacco 
in  said  warehouse  when  said  force  landed;''  a^ain,  these  deponents 
say  they  saw  the  enemy  '' burning  and  otherwise  destroying  tobacco 
in  the  said  town  of  Benedict,  not  more  than  thirty  hogsheads  remained 
in  and  about  the  warehouse.'' 

Tour  petitioner  will  remark  that  the  foregoing  affidavit  was  found 
in  the  Stieite  department,  and  filed  in  a  case  pending  before  the  board 
of  commissioners,  which  assembled  in  the  city  of  Washington,  to 
adjust  and  examine  into  the  validity  of  claims  under  the  first  article 
of  the  treaty  of  Ghent.  According  to  the  interpretation  imposed  up- 
on this  article,  it  was  deemed  unnecessary  to  shew  how  and  in  what 
manner  the  property  was  destroyed — it  was  merely  necessary  to  estab- 
lish the  fact  that  the  property  was  deported  by  the  naval  power  of  Great 
Britain,  and  within  the  waters  of  the  United  States,  at  the  time  of 
the  ratifications  of  the  treaty  of  peace.  Hence  the  omission  on  the 
part  of  the  affiants  to  state  that  the  destruction  or  the  carrying  away 
of  the  tobacco  was  in  consequence  of  its  being  used  as  a  fortification 
for  our  troops — all  that  was  required  of  the  claimant  was  to  show  its 
destruction  and  deportation. 

The  conclusion  that  a  portion  of  the  army  of  the  United  States  were 
stationed  in  Benedict,  and  that  the  tobacco  was  used  as  a  fortification, 
and  destroyed  and  carried  away  by  the  British  forces,  perfectly  har- 
monizes with  all  testimony  filed  by  your  petitioner.  The  testimony 
of  the  deponents  strengthen  and  support  each  other  in  all  the  posi- 
tions assumed  by  your  memorialist,  as  regards  the  destruction  oi  the 
tobacco  in  the  Benedict  warehouse.  The  precedenla  Vn  ivi^x  oS.  ^iJiife 
claim  now  presented  are  full  and  complete. — (See  ttie  x«^t\a  oi  ^^ 
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Committee  of  Claims,  House  of  Representatives,  No.  132,  29th  Con- 
Congress,  1st  session,  and  reference  to  the  case  of  James  Tongue  and 
others.  See  15th  Congress,  1st  session.  No.  391  House  reports,  15th 
Congress,  1st  session,  420  House  reports.) 

Independently  of  the  intrinsic  merits  of  the  claim  of  your  memorial- 
ist, it  is  contended  that  the  principle  of  indemnity  has  heen  recognized 
and  established  by  the  decision  in  the  case  of  James  F.  Sothoron, 
passed  at  December  session  1848,  which  is,  in  all  its  circumstances,  far 
short  of  the  present  case.  In  that  case  the  principle  is  laid  down  that 
personal  property  shall  be  paid  for  by  the  government,  whenever  it  is 
converted  to  public  use. — (See  note.  No.  2.) 

In  the  view  which  that  committee  formed  of  this  case  from  the  evi- 
dence, there  can  be  no  doubt  they  considered  all  the  government  re- 
sponaibility  attaching,  as  soon  as  the  occupation  commenced  by  the 
American  troops,  and  its  consequent  destruction  by  the  enemy. — (See 
note.  No.  3.) 

That,  in  the  great  lapse  of  time,  it  is  a  difficult  work  to  procure 
testimony  connected  with  the  events  of  the  late  war  with  Great  Bri- 
tain ;  that  many  persons  who  witnessed  the  scene  of  what  was  then 
called  the  ''Chesapeake  depredations"  have  died,  and  but  few  survive 
to  give  a  full  history  of  that  day.  It  cannot  be  expected  that  these 
events  should  be  sustained  by  the  same  definite  and  precise  proof  as 
that  which  may  be  required,  according  to  the  strict  principles  of  a  le^al 
proceeding,  but  that  your  honorable  bodies  will  consider  the  special 
circumstances  of  the  case  and  grant  compensation  in  conformity  with 
the  principles  of  equity  and  justice.  The  5th  section  of  the  act  of 
1816  declares  **that  where  any  property  impressed  or  taken  by  public 
authority,  for  the  use  or  subsistence  of  the  army  during  the  late  war, 
has  been  destroyed,  lost  or  consumed,  the  owner  of  such  property  shall 
be  paid  the  value  thereof.''  This  section  is  general,  and  embraces 
every  description  of  property.  The  precedents  established  and  re- 
ferred to  in  this  memorial  proves  that  Congress  did  not  intend  that 
the  act  of  1816  should  form  the  boundary  of  relief;  on  the  con- 
trary, that  it  considered  the  special  circumstances  of  each  case,  and 
grant  indemnification  in  conformity  with  the  principles  of  equity  and 
expediency.  There  can  be  nothing  in  this  section  that  sanctions,  by 
the  remotest  implication,  the  doctrine  that  compensation  should  not 
be  granted  in  all  cases  where  property  has  been  used  for  belligerent 
purposes,  and  offensive  operations. 

The  change  of  our  amicable  relations  with  a  foreign  power  works  a 
change  in  civil  government,  and  destroys  many  of  the  securities  by 
which  we  hold  our  property. 

Your  petitioner  further  states  that  the  evidence  of  this  tobacco  being 
stored  in  the  warehouse  at  Nottingham,  and  at  Magruder's  and  Bene- 
dict, is  fully  established  by  the  t(H)acco  notes  which  were  given  by  the 
inspectors,  in  obedience  to  the  laws  of  Maryland  regulating  the  in- 
spection and  safe  keeping  of  the  tobacco.  By  the  act  of  Maryland 
passed  in  1801,  ch.  63,  section  18,  it  is  declared  that  the  inspector  or 
inspectors  who  shall  ^ass  any  tobacco  shall  deliver  as  many  notes, 
under  the  hand  of  the  inspector  or  inBi^ectotS)  to  the  owner  and  in  his 
name,  as  shall  be  required,  in  wkicYi  xlo^^ot  T^^\^\»^«J\\sfc«r«^Tfc^^ 
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the  place  and  time  of  reception,  the  mark  of  the  warehouse,  the  num- 
ber, and  the  gross,  tare  and  nett  weights  for  all  tobacco  inspected  and 
passed  ;  and  also  in  the  note  shall  be  expressed  whether  of  the  first  .or 
second  quality,  the  first  quality  to  consist  of  tobacco  clear  of  and  un- 
mixed with  trash ;  and  tne  said  notes  shall  be  payable  to  the  said 
owner  or  bearer,  and  shall  be  current  and  receivable  in  payment  of  all 
debts  and  contracts  for  tobacco,  or  judgments  and  decrees  on  con- 
tracts for  tobacco,  according  to  the  terms  and  intention  of  the  contract, 
judgment  or  decree,  (as  the  case  may  be,)  and  shall  be  transferable 
from  one  person  to  another,  and  shall  be  paid,  upon  demand,  by  the 
inspector  or  inspectors  who  signed  the  same. — (See  the  notes  and 
manifest.) 

Section  26  provides  a  penalty  for  forging  manifests  or  notes. 

Section  39  declares  that  inspectors  ^^  are  declared  to  be  answerable 
to  the  owners  of  any  notes  mentioned  and  described  in  such  manifest, 
80  far  as  to  produce  the  same  hogshead  or  hogsheads  of  tobacco  be- 
longing to  any  owner." — (See  Dorsey's  Laws  of  Maryland,  page  453, 
vol.  1. 

Your  memorialist  prays  such  relief  in  the  premises  as  may  be  fair 
and  reasonable. 

Note  No.  1. — See  Brigadier  General  Winder's  letter  to  Major  Biaooe,  and  herewith  filed  ; 
also,  General  Winder's  letter  bearing  date  27th  July,  1814,  to  the  Secretary  of  War,  in  which 
he  says  that  Col.  Bowen's  Regiment,  300  stronff,  and  a  detachment  of  regulars  under  the 
command  of  Lient.  Col.  Soott,  were  stationed  at  Nottingham. — (See  Niles"  Register,  vol.  7, 
his  approaching  the  town,  (Nottingham,)  a  few  shots  were  exchanged  between  the  boats  and 
|MgeSi33 ;  also.  Admiral  Cockbum^s  official  report  to  Admiral  Cockrane,  in  which  he  gives  a 
detailed  account  of  his  naval  operations  on  the  waters  of  the  Pautozent.)  He  says  **that  upon 
«ome  of  the  enemy's  cavalry." 


Note  No.  2.— See  Senate  report  No.  129,  30th  Congress,  1st  session  ;  House  of  Repre- 
sentatives report  57.  The  report  of  the  Senate  states  *<  that  it  is  difficult  to  draw  a  distmc- 
tion,  in  equity,  httwttn  a  claim  for  Ion  qf  buildings  and  for  the  penonal  nroperty  they  contain,** 

Note  No.  3* — See  the  case  of  John  S.  Stiles,  adjudicated  in  the  27th  dongreas,  2d  se«on. 
He  claimed  indemnity  for  vessels  sunk  for  the  defence  of  the  city  of  Baltimore  in  1814.  The 
Judiciary  Committee  of  the  Senate  say  <*  that  it  is  the  duty  of  the  government  to  make  com- 
pensation for  them  and  the  damages  which  their  owners  had  sustamed."  An  act  passed  for 
nis  relief-— see  vol.  6  United  States  Statutes  at  Large,  page  126— also  the  act  for  the  relief  of 
sundry  citizens  of  Baltimore  for  the  sinking  of  vessels  at  the  mouth  of  the  harbor  of  Balti- 
more. — (See  vol.  6  United  States  Statutes  at  Large,  page  265.) 


A  manifest  of  tobacco,  as  shown  by  the  accompanying^notes^  in  the 
warehouse  at  Magnider's  ferry  and  at  Benedict,  upon  the  Patuxent 
river,  belonging  to  George  W.  Biscoe,  viz : 

At  MagradeT*8  wareJumae. 

H.  W.— 292 1,188—105 1,088 

H.  W.— 293 1,162—108 1,064 

T.  W.— 371 1,085—108 : 977 

B.  C— 183 982—111 871 

J.  T.  W.--382 1,025—100 925 

J.  L.—  13 931—100 831 

C.  P.— 317 900—100 ftOQ 

J.T.  W.—210 1,216—104 \^^^ 


34th  CoNGRffis,  )  HOUSE  OF  REPRESENTATIVES.      (    Report 
3d  Session.     S  I  No.  53. 


JOHN  SHAW. 

[To  accompany  bill  H.  R.  No.  657.] 


January  10,  1857. 


Mr.  Sapp  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 


The  CcmmUtee  on  MUitary  Affairs^  to  whom  was  referred  the  memorial 

of  John  ShaWy  respectfully  report : 

The  memorialist,  daring  the  war  of  1812,  received  from  Governor 
Howard,  of  the  Territory  of  Missouri,  an  appointment  to  act  as  scout 
or  spy  upon  the  movements  of  the  enemy,  which  consisted  of  Indians 
and  a  portion  of  the  British  forces,  upon  the  Mississippi  frontier  from 
near  above  St.  Louis,  upon  both  sides  of  said  river,  for  a  distance  of  260 
miles.  The  object  of  this  service  was  to  keep  the  companies  of  mounted 
rangers,  ordered  by  the  United  States  government  to  various  points  on 
the  said  frontier,  constantly  posted  as  to  the  various  movements  of 
the  hostile  Indians.  The  memorialist  was  selected  for  this  duty  on 
account  of  his  great  skill  as  a  hunter  having  made  him  more  familiar 
with  the  wilds  than  any  other  man  in  that  country,  and  possessed 
him  with  powers  of  endurance  which  were  invaluable  for  sucn  a  ser- 
vice, as  also  because  he  was  thoroughly  acquainted  with  the  Indians, 
their  manners  and  customs.  The  discharge  of  this  duty  involved 
great  labor,  immense  risks,  and  excessive  fatigue.  It  lasted  for  near 
three  years — ^from  the  summer  of  1812  to  the  spring  of  1815 — during 
which  time  the  memorialist  performed  some  of  the  most  heroic  deeds 
of  daring  and  extraordinary  services  that  could  well  be  conceived. 
His  life  was  in  constant  danger.  At  times,  there  being  no  ferry- 
boats, he  was  compelled  to  swim  his  horse  after  his  canoe  in  order  that 
he  might  ride  him  across  the  small  streams.  At  other  times  he  would 
travel  overland  to  various  settlements  in  Illinois  and  Missouri,  to  dis- 
cover war  parties  who  were  constantly  committing  depredations. 
Conveying  information  of  their  whereabouts  to  the  troops,  he  would 
invariably  accompany  the  detachment  which  went  in  tneir  pursuit, 
and  take  a  hand  in  any  engagement  which  might  ensue.  At  onetime 
he  accompanied  a  squadron  as  a  spy  as  far  up  as  Rock  island.  The 
committee  might  go  into  further  details  of  this  memorialist's  service, 
but  they  do  not  deem  it  necessary.     It  is  sufficient  to  say  that  the 
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evidence  fully  establishes  that  he  performed  great  and  eminent  ser- 
vices and  that*  he  never  got  paid  for  them. 

The  memorialist  stands  high  in  Wisconsin,  the  State  of  his  present 
residence.  Its  legislature  has  passed  resolutions  memorializing  Con- 
gress to  grant  him  some  relief,  which  are  herewith  appended.  The 
history  of  the  State  makes  honorable  mention  of  him  as  an  early 

{)ioneer  of  its  greatness.  The  Historical  Society  of  the  State  petition 
or  his  relief.  In  fact,  the  strongest  evidences  are  afforded  not  only  of 
the  value  of  his  services,  but  of  his  great  merit  as  one  of  the  first 
settlers  of  the  west. 

It  appears  that  the  memorialist  never  was  paid  a  cent  for  his  ser- 
vices as  a  scout  and  spy,  or  for  any  of  the  extraordinary  duties  which 
he  performed,  and  which  were  the  subject  of  special  appointment. 
Besides  this,  he  makes  oath  that  he  spent  out  of  his  own  pocket  $1,700 
for  horses,  arms,  ammunition,  &c.,  not  one  cent  of  vhich  was  ever  re- 
imbursed him.  He  relied  upon  the  governor  of  Missouri  who  appointed 
him,  to  obtain  him  such  a  consideration  as  what  he  liud  done  was  worth ; 
for  the  governor  had  promised  him  that  when  he  could  acquaint  the 
department  at  Washington  with  the  facts,  and  the  estimate  which  he 

5 laced  upon  the  memorialist's  service,  the  government  would  imme- 
iately  compensate  him.  But  unfortunately  the  governor  died  before 
he  could  fulfil  his  promise,  and  the  memorialist  has  to  this  day  re- 
mained unpaid.  Concluding  what  he  had  engaged  to  do  under  ap- 
E ointment  of  the  governor  of  the  Territory  of  Missoiuri,  he  pursued 
is  life  as  a  pioneer  and  hunter  in  the  wilds  of  the  west.  Becoming 
at  one  time  well  off,  from  the  advantages  which  /resented  themselves 
in  the  opening  up  to  settlement  of  the  country  of  which  he  was  so 
early  a  settler,  no  necessity  pressed  him  to  urge  his  claim  against  the 
government.  Now  he  is  poor,  old,  and  blind,  and  prays  that  what 
has  been  so  long  due  him  may  be  given  him  to  smooth  his  path  to  the 
grave.  The  committee  think  that  the  governor  of  the  Territory,  being 
an  agent  for  the  general  government,  nad  it  within  his  discretion  to 
employ  the  necessary  services  of  such  a  man  as  the  memorialist,  and 
that  the  United  States  should  pay  him  a  reasonable  consideration  for 
the  same.     A  bill  is  accordingly  reported. 


Memorial  to  Conoress  in  behalf  of  the  claims  of  C!olonel  John  Shaw, 

OP  Marquette  county,  Wisconsin. 

To  the  honorable  the  Senate  and  House  of  Representatives  in  Congress 

assefmbled : 

The  memorial  of  the  legislature  of  the  State  of  Wisconsin  respect- 
fiilly  represents :  That  your  memorialists  have  learned  that  their  ven- 
erable fellow-citizen,  Colonel  John  Shaw,  has  made  application  to 
Congress  for  pay  for  three  years'  services,  during  the  entire  war  of 
1812-'15,  on  the  frontiers  of  Missouri  and  Illinois,  as  a  spy  or  scout, 
say  from  the  outbreak  of  the  Indians  in  that  region  in  tne  spring  of 
1812,  till  the  news  of  peace  reached  the  northwestern  frontiers  in  the 
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spring  of  1815,  and  also  a  claim  of  |13,684  93  for  losses  sustained 
to  that  amount  during  said  war,  in  consequence  of  furnishing  the 
Missouri  and  Illinois  Rangers  with  various  kinds  of  supplies  necessary 
for  mounted  rangers ;  that  said  rangers  not  getting  their  pay  till 
after  they  were  disbanded  and  scattered  to  their  several  homes  and 
elsewhere.  Colonel  Shaw  failed  to  receive  his  just  dues  from  them  to 
the  amount  above  mentioned  ;  that  said  losses  sustained  by  his  patri- 
otic efforts  to  serve  his  country  in  her  day  of  need  plunged  him  into 
embarrasments  from  which  it  required  several  years  to  extricate  him- 
self. Your  memorialists  further  represent  that  Colonel  Shaw  bears 
among  his  fellow-citizens  a  high  and  unblemished  character  for  worth, 
integrity,  and  enterprise,  and  none  who  know  him  doubt  his  state- 
ments as  to  his  services,  or  the  losses  he  represents  himself  to  have 
sustained ;  and  now  in  his  declining  years,  having  nearly  attained 
the  age  of  seventy-four,  and  so  nearly  blind  as  to  be  incapacitated  for 
any  manual  labor,  he  really  needs  all  that  is  justly  due  from  his  coun- 
try. A  statement  of  his  services  may  be  found  in  the  Second  Annual 
Report  and  Collections  of  the  State  Historical  Society  of  Wisconsin^ 
which  statement,  your  memorialists  are  satisfactorily  informed,  has 
been  thoroughly  tested  by  the  officers  of  that  society,  and  found  to  be 
worthy  of  the  fullest  confidence  and  belief.  Your  memorialists  there- 
fore respectfully  ask  your  honorable  body  to  give  to  the  claims  of 
Colonel  John  Shaw  that  careful  attention  and  examination  which 
they  are  well  persuaded  they  justly  deoerve. 

JOSHUA  STARK, 
Speaker  pro  tempore  of  the  Assembly. 

B.  G.  GILL, 
President  pro  tempore  of  the  Senate. 
Approved  October  4,  1856. 


Statb  of  Wisconsin, 
Secretary's  office.     )     ' 

The  secretary  of  state  of  the  State  of  Wisconsin  does  hereby  certify 
that  the  foregoing  act  has  been  compared  with  the  original  enrolled 
act  deposited  in  this  office,  and  that  the  same  is  a  true  and  correct 
copy  thereof  and  of  the  whole  of  such  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
PI  great  seal  of  the  State,  at  the  Capitol,  in  Madison,  this  Tth 
l-^-  ^-J  day  of  October,  1856. 

JOHN  W.  HUNT, 
Assistant  Secretary  of  State. 


Besclvedy  By  the  senate,  (the  assembly  concurring,)  that  the  governor 
be  requested  to  forward  copies  of  the  memorial  to  our  senators  and 
representatives  in  Congress,  in  relation  to  the  claims  of  Colonel  John 
Shaw,  who  are  hereby  solicited  to  use  their  best  endeavors  to  obtain 
from  Congress  favorable  action  on  said  memorial. 

Attest :  BYRON  PAYNE, 

Chief  CUrk  of  Sciurf«. 


I' 


34th  Congress,  )     HOUSE  OF  REPRESENTATIVES.    (   Rkpoet 
Zd  Session.     S  i  No.  64. 


RETURN  OF  CERTAIN  ARMS  TO  THE  STATE  OF  TENNESSEE. 

(To  aooompany  bill  H.  R.  No.  668.] 


Jantjart  10,  1867. 


Mr.  Sapp,  from  the  Committee  on  Military  Affiiirs,  made  the  Mlowing 

REPORT. 

The  Committee  on  Military  AffairSy  to  whom  was  r^trred  the  memoriai 
of  Georae  W.  Jones^  one  of  the  repreaeniatives  in  Congress  from  tike 
State  of  Tennesseey  on  hehaif  of  said  State^  profjfing  a  sybstituiiom  to 
it  qfacertain  numberofarmSj  inlieu  of  others  belonging  to  send  Staie^ 
issued  by  Uto  the  Tennessee  volunteers  in  the  Mexioam  war^  which  were 
never  returned  ^  resipedfvldy  rq)ort : 

The  committee  direct  the  attention  of  the  House  to  the  following 
letter  from  the  Chief  of  the  Bureau  of  Ordnance,  which  presents  the 
case  in  a  proper  light. 

Ordnance  Office, 

Washington,  October  10,  1856. 

Sir  :  The  papers  left  at  the  War  Department  by  General  Allison, 
adjutant  general  of  Tennessee,  relating  to  a  claim  of  the  State  for 
arms  furnished  from  the  State  arsenal  to  volunteers  in  the  United 
States  service  during  the  Mexican  war,  and  not  returned  to  the  State, 
which  papers  were  referred  to  this  office,  have  been  examined  in  con- 
nexion with  such  of  the  records  of  the  office  as  furnish  any  informa- 
tion on  the  subject. 

That  examination  seems  to  establish  the  following  facts,  viz :  The 
State  of  Tennessee  issued  to  volunteers  called  into  the  service  of  the 
United  States  during  the  Mexican  war — 

1,086  muskets  and  accoutrements, 

179  Hall's  rifles  and  accoutrements, 

10  rifles  and  accoutrements  ; 
and  the  volunteers,  thus  supplied  by  the  State,  did  not  call  for  or 
receive  their  arms  and  accoutrements  from  the  United  States  arsenals, 
as  they  had  a  right  to  do  by  the  regulations  for  arming  the  militia 
called  into  the  United  States  service.  When  mustered  out  of  service, 
these  volunteers  turned  in  the  following  arms  and  accoutrements,  which 
were  sent  to  the  United  States  arsenal  at  Baton  Rowge*.  ^^lT!CL\MgJiLfc\»k^ 
280  cartridge  boxes,  275  cartridge-box  belts,  2SS  \>aYOTi^\.  ^^"i<Jti%x^^, 
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186  bayonet-scabbard  belts,  29  waist  belts,  9  brushes  and  picks,  8  gun- 
slings. 

what  became  of  the  rest  of  their  arms  and  accoutrements  cannot  be 
ascertained  by  me,  inasmuch  as  the  State  arms  were  not  a  subject  for 
accountability  to  this  oflBce,  and  no  returns  of  them  were  received  here. 
There  is  no  evidence  that  any  portion  of  them  was  returned  to  the 
State,  and  the  claim  states  that  none  were  so  returned.  If  these  vol- 
unteers were  held  to  the  same  accountability,  while  in  the  United 
States  service,  for  their  arma  and  accoutrements,  as  those  who  were 
armed  and  equipped  by  the  general  government,  all  deficiencies  not 
resulting  from  unavoidable  loss  or  accident  in  service  were  charged 
against  their  pay.  Wheth.er  any  distinction  was  made,  in  tliis  respect, 
between  volunteers  armed  and  equipped  by  the  United  States  and 
these  Tennessee  volunteers,  I  have  not  the  means  of  ascertaining. 

The  entire  evidence  i;hat  can  be  found  bearing  on  the  subject  seems 
to  present  an  equitable  claim  by  the  State  of  Tennessee  on  the  United 
States  for  the  return  to  the  State  arsenal,  at  Nashville,  of  the  same 
number  and  kind  of  arms  and  accoutrements  as  were  furnished  to  the 
volunteers  in  the  United  States  service  by  the  State.  The  case,  how- 
ever, is  one  of  equity  solely,  and  the  executive  officers  have  no  au- 
thority to  adjust  it.  That  will  require  legislative  action,  which,  in 
my  opinion,  may  with  propriety  be  recommended.  The  papers  left  by 
General  Allison  are  returned  herewith. 

Very  respectfully,  your  obedient  servant, 

H.  K.  CRAIG, 
Cdond  of  Ordnance. 

Hon.  Jefferson  Davis, 

Secretary  of  War, 

The  committee  agree  with  the  Chief  of  the  Bureau  of  Ordnance 
that  the  claim  of  the  State  of  Tennessee  against  the  general  govern- 
ment is  an  equitable  one,  and  they  accordingly  report  the  accompany- 
ing bill. 


S4th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    (    Report 
SdSesaion.      J  )   No.  55. 


LORENZO  D.  OATMAN. 


Jamuabt  lOy  1867. — ^Laid  npon  the  table  and  ordered  to  be  printed. 


Mr.  BxTFFiNTON,  from  the  Committee  on  Military  Affiiirs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs  j  to  whom  was  re/erred  the  memorial 
of  Lorenzo  D.  Oatmanj  of  Calif omia^  praying  an  appropriation  to 
enable  him  to  rescue  his  svster^  who  is  a  captive  of  the  Mohave  tribe 
of  Indians  y  respectfully  rqport : 

That  since  the  presentation  of  the  memorial  to  the  Honse  the  sister 
of  the  memorialist  has  been  rescued.  They  therefore  ask  to  be 
discharged  from  the  Airther  consideration  of  the  same. 


34th  Congrkss,  )   HOUSE  OF  REPRESENTATIVES.    (    Report. 
3d  Session.      S  )    No.  56. 


MAJOR  RICHARD  B.  ALEXANDER. 

[To  accompany  bill  H.  R.  No.  609.] 


January  9,  1857. 


Ifr.  Quitman,  from  the  C!ommittee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  House  hiH 
No.  609, /or  the  relief  of  Major  R.  B.  Alexander y  report : 

The  evidence  establishes  that  Major  R.  B.  Alexander,  of  the  1st 
regiment  of  Tennessee  volunteers  in  the  war  with  Mexico,  was  severely 
wounded  in  the  battle  of  Monterey,  in  consequence  of  which  he  was  pre- 
vented from  marching  with  his  regiment  when  it  was  ordered  to  proceed 
to  Vera  Cruz.  After  his  recovery  he  proceeded  to  join  his  regiment  by 
the  way  of  Brazos  St.  lago.  At  the  latter  place  he  was  obliged,  by 
order  of  General  Worth,  then  in  command  there,  on  account  of  defi- 
ciency of  transportation,  to  leave  his  horse  and  mule  in  charge  of 
Quartermaster  Hill,  under  an  engagement  that  they  should  be  for- 
warded to  him.  Whether  forwarded  or  not  is  not  known  ;  but  it  ap- 
pears they  n^ver  were  received  by  Major  Alexander. 

The  government,  having  thus  failed  to  furnish  to  a  field  officer,  on 
a  duty  which  required  him  to  embark  on  sea,  the  means  of  transporta- 
tion for  his  necessary  horses,  is  liable  to  pay  for  their  loss.  The  value 
of  the  animals  thus  lost  is  proven  to  be  two  hundred  and  fifty  dollars. 
The  committee,  therefore,  report  back  the  bill  with  a  recommendation 
that  it  do  pass. 


34Tn  GoKQBXBS,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
SdSeaaion.     $  ^  No.  57. 


J.  M.  BENNETT. 


Jahuabt  10,  1867 — ^Laid  npon  the  table,  and  ordered  to  be  printed. 


Mr.  BuFFiNTONy  from  the  Committee  on  Military  AfGGurs^  made  the 

following 

REPORT. 

The  Committee  on  Military  Jffairs^  to  whom  was  referred  the  memorial 
of  J.  M.  Bennett  y  of  the  county  of  Bexar,  Texas ,  respectfully  report : 

The  memorial  of  the  petitioner  sets  forth,  that,  by  reason  of  the  fail- 
ure of  the  general  government  to  protect  his  property  against  the  dep- 
redations of  hostile  Indians  on  the  Texan  frontier,  he  had  stolen  from 
him  by  said  Indians  certain  horses,  mules,  and  ponies  belonging  to 
him,  amounting,  in  the  aggregate,  to  fifty-five,  which  he  values  at 
five  thousand  nine  hundred  ana  seventy  dollars.  Without  referring 
to  the  principle  involved  in  the  case,  the  committee  find  no  evidence 
accompanying  the  memorial  to  sustain  the  facts  alleged  by  the  peti- 
tioner ;  and  they  therefore  ask  to  be  discharged  from  the  further  con- 
sideration of  the  same. 


•f 


34th  OoKOBffis.  I    HOUSE  OF  REPRESENTATIVES.    (  Report. 
3d  Session.     S  I  No.  58. 


JEDEDIAH  GRAY. 


Jahuabt  10, 1857 .^-Laid  upon  the  table,  ind  ordered  to  be  printed. 


Mr.  BuFFiNTON,  from  the  Committee  on  Military  Affairs,  •  made  the 

following 

REPORT. 

The  OommUtee  an  Military  Affairs ^  to  whom  was  re/erred  the  memorial 

of  Jedediah  Oray^  respectfully  report : 

That  by  reason  of  injuries  received  whilst  in  the  ordnance  service 
as  a  carriage  maker,  in  the  year  1829,  he  was  placed  upon  the  invalid 
pension  roll  in  1849.  He  prays  Congress  to  grant  him  a  back  pen- 
sion, dating  from  the  period  of  his  injury  to  the  beginning  of  his 
present  pension.  The  committee  see  no  reason  why  the  present  policy 
of  the  government — ^beginning  pensions  from  the  date  of  the  completion 
of  the  proof  upon  which  the  pension  is  allowed — should  be  changed. 
They  therefore  ask  to  be  discharged  from  the  further  consideration  of 
the  memorial. 


34™  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.      S  )    No.  59. 


OFFICERS  AND  SOLDIERS  OF  THE  ARMY  ON  BOARD 
THE  STEAMSHIPS  ^^WINFIELD  SCOTT  V'  AND  ^'SAN 
FRANCISCO/ 

[To  accompany  S.  bill  No.  103.] 


January  10,  1857. 


Mr.  Denver,  i'rora  the  Committee  on  Military  AflFairs,  made  the  fol- 
lowing 

report. 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  bill  of  the 
Senaiej  No.  103,  for  the  relief  of  the  officers  and  soldiers  of  the 
United  States  army  who  sustained  loss  by  the  disasters  to  the  steam- 
ships *'  Winfeld  Scott'*  and  ^^San  Francisco,'*  respectftUly  report: 

The  committee  at  the  last  session  of  Congress  reported  on  the  me- 
morial of  8.  L.  Fremont,  late  a  lieutenant  in  the  army,  who  was  on 
board  of  the  steamer  San  Francisco  at  the  time  she  was  lost,  and  as 
the  said  Fremont  is  one  of  the  proposed  beneficiaries  of  this  bill,  the 
committee  direct  the  attention  of  the  House  to  the  report  made  by 
them  on  his  memorial. 


In  the  House  of  Representatives,  May  23,  1856. 

Mr.  Denver,  from  the  Committee  on  Military  Affairs,  made  the  fol- 
lowing report : 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  memorial 
of  S.  L.  Fremont y  late  a  lieutenant  in  the  Zd  artillery ^  U.  S.  -4.,  rt- 
specffvUy  report  : 

The  memorialist  was  one  of  the  oflBcers  of  the  army  who  was  on 
board  of  the  ill-fated  steamer  San  Francisco,  bound  to  his  post  of  duty, 
at  the  time  she  was  wrecked.  Accompanying  him  was  his  family,  for 
the  accommodation  of  which,  during  his  long  tour  of  duty,  he  was 
carrying  with  him  what  he  alleges  was  a  necessary  amount  of  house- 
hold furniture,  which,  with  their  baggage  and  his  own,  as  well  as  his 
books,  &c.,  lost  by  the  wreck  of  the  steamer,  he  estimates  to  be  worth 
$2,280.     This  amount  he  now  claims  from  the  government,  on  the 
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ground  that  the  vessel  was  unseaworthy,  and  that  by  transportiDg 
him  and  his  family  on  an  unseaworthy  vessel,  it  is  obligated  for  what- 
ever losses  may,  for  that  reason,  to  him  have  accrued.  He  contends 
that  he  was  bound  to  obey  the  orders  of  the  government,  without  ref- 
erence to  the  condition  of  the  transport. 

The  memorialist  furnishes  no  evidence  of  the  value  or  the  necessity 
of  the  articles  that  he  was  carrying  with  him,  and  which  were  lost, 
other  than  his  own  estimate,  nor  any  proof  of  the  unseaworthiness 
of  the  vessel  (which  was  at  that  time  new  and  was  on  her  first  trip) 
other  than  his  own  statement.  The  committee,  however,  think  that 
if,  in  the  opinion  of  the  memorialist,  at  the  time  of  his  departure,  the 
steamer  was  unseaworthy,  there  was  no  rule  of  the  service  obligating 
him  to  take  his  family  with  him,  or  to  risk  the  safety  of  any  more  of 
his  personal  property  or  baggage  than  was  actually  necessary  for  his 
own  use  ;  and  on  that  account,  if  he  did  choose  to  risk  the  safety  of 
his  family,  prudence  would  at  least  have  dictated  to  him  the  propriety 
of  insuring  the  large  amount  of  personal  property  to  reimburse  the 
loss  of  which  he  now  claims  $2,280.  The  committee  see  no  reason 
why  the  government  should  become  the  insurer  of  the  property  of  an 
officer,  a  precedent  of  which  it  would  be  establishing  by  the  allowance 
of  this  claim.  The  committee  discover  that  Congress,  on  the  28th  of 
March,  1854,  passed  an  act  allowing  to  each  of  the  sufferers  by  said 
accident  eight  months'  pay  and  allowance,  under  which  act  the  me- 
morialist received  $864  20,  a  sum  which  the  committee  think  is 
ample  enough  to  compensate  him  for  the  necessary  losses  and  incon- 
veniences of  the  accident. 

The  committee,  as  they  before  remark,  are  unwilling  to  compensate 
officers  for  losses  incurred  by  reason  of  the  destruction  of  their  own  or 
their  family's  private  baggage  or  personal  property,  because  there  is 
no  propriety  in  making  the  government  the  insurer  of  the  same,  when, 
like  all  other  citizens,  the  advantages  of  the  insurance  offices  are  open 
to  them  to  protect  them  against  lossess.  Independent  of  this  con- 
sideration, there  are  other  reasons  which  present  themselves  with  great 
force  against  the  admission  of  the  principle  which  this  claim  seeks  to 
establish,  and  they  therefore  ask  to  be  discharged  from  the  further 
consideration  of  the  memorial. 

It  will  be  seen  by  the  preceding  report  that  the  committee  rejected 
the  prayer  of  Lieutenant  Fremont,  on  the  ground  that  the  amount  re- 
ceived by  him  under  the  act  of  the  28th-of  March,  1854,  was,  in  the 
opinion  of  the  committee,  sufficient  to  compensate  him  for  the  neces- 
sary losses  which  he  incurred  by  the  said  disaster  ;  and  that,  beyond 
that  limit,  the  committee  saw  no  reason  why  the  United  States  should 
become  the  insurer  of  the  private  property  of  an  officer  and  his  family 
having  no  connexion  with  the  discharge  of  the  duties  of  his  position. 
The  committee  see  no  reason  why  it  should  depart  from  that  principle, 
which,  in  their  opinion,  is  eminently  just  and  sound.  The  Senate  bill 
makes  no  reference  to  the  previous  relief  which  the  sufferers  by  the 
San  Francisco  have  received  at  the  hands  of  Congress,  though  it  limits 
the  extent  of  relief  it  proposes  to  payment  for  such  property  only  as  was 
necessary  and  proper  for,  and  is  usually  carried  by,  such  officers  and  sol- 
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diers  while  on  the  voyage.  The  committee  think  that  the  principle  laid 
down  in  the  Fremont  report  should  be  adhered  to.  They  therefore 
propose  to  report  a  substitute  for  the  Senate  bill,  substituting  the 
words  '^  military  stores,  accoutrements,  clothing,  and  supplies  as  were 
actually  necessary  for  the  discharge  of  the  duties  of  said  officers  and 
soldiers,"  in  lieu  of  the  words  '*  property,  &c.,"  a  liberal  construction 
of  which  would  defeat  the  intention  of  the  act ;  and  they  also  propose 
a  proviso  to  the  effect  that  the  amount  received  by  each  officer  and 
soldier  under  the  act  of  March  28, 1854,  be  deducted  from  such  amount 
as  may  be  ascertained  to  cover  the  losses  for  military  stores,  clothing, 
and  supplies  as  were  actually  necessary,  &c.,  the  balance  to  be  paid  to 
them  respectively.  This  would  place  the  sufferers  on  the  San  Fran- 
cisco and  Winfield  Scott  on  an  equal  footing  ;  as  those  who  suffered 
by  the  disaster  to  the  latter,  unlike  those  who  were  on  the  former, 
received  no  relief  whatever,  the  act  of  March  18,  1854,  having  been 
confined  to  those  who  were  on  board  the  San  Francisco. 

The  committee  propose  to  embrace  in  their  substitute  the  case  of 
Captain  L.  C.  Hunt,  who,  on  his  way  to  join  his  command  in  Cali- 
fornia, lost  everything  he  had  with  him  by  the  burning  of  the  steamer 
City  of  Pittsburg.  The  committee's  substitute  would  merely  place 
him  on  the  same  footing  with  the  sufferers  on  the  San  Francisco  and 
Winfield  Scott,  subjecting  the  extent  of  relief  to  be  afforded  him  to  the 
same  limits  and  restrictions  proposed  to  the  others. 

The  committee  have  had  brought  to  their  attention  the  case  of  Major 
Austin,  of  the  third  artillery,  who  was  to  have  gone  out  on  the  San 
Francisco,  and  had  all  his  baggage  on  board  for  that  purpose,  but,  by 
some  unavoidable  accident,  was  prevented  from  doing  so.  His  bag- 
gage was  all  lost.  The  committee  propose  that  he  shall  also  receive 
the  same  extent  of  relief  as  the  others. 

The  committee  accordingly  report  the  accompanying  substitute  for 
the  Senate's  bill. 


;4th  Conqress,  I    HOUSE  OF  REPRESENTATIVES.    (  Report 
3d  Session.     S  I  No.  60. 


OLIVER  P.  HOVEY. 

[To  accompany  bill  H.  B.  No.  659.] 


January  10,  1857. 


dr.  ZoLLicoFFBR,  from  the  Committee  on  Territories,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Territories  have  examined  the  memorial  and 
affidavit  of  Oliver  P.  Hovey  and  the  accompanying  affidavits,  from 
vhich  it  appears  that  on  the  7th  October,  1846,  the  said  Hovey  was 
Jinployed  by  Charles  Bent  (then  acting  governor  of  the  Territory  of 
if  ew  Mexico)  to  print  the  code  of  laws  for  New  Mexico  which  was 
promulgated  by  General  Kearny,  who,  under  instructions  from  the 
War  Department,  had  established  a  civil  government  in  New  Mexico 
m  that  year.     It  appears  that  the  said  Hovey  executed  said  printing, 
and  delivered  five  hundred  copies  of  the  laws  for  the  use  of  the  govern- 
ment, according  to  contract,  for  which  it  had  been  agreed  that  he 
should  be  paid  a  reasonable  compensation.     That  his  bill  of  charges 
for  the  work  amounted  to  |1,705,  but  that  Governor  Bent  having  died 
before  he  (Hovey)  had  delivered  but  one  hundred  copies  of  the  work, 
he  had  received  but  one  hundred  and  fifty  dollars  of  the  amount,  and 
has  not  since  been  able  to  prevail  upon  the  government  of  New  Mexico 
to  pay  him  the  balance,  though  he  has  repeatedly  applied  for  the 
same.     The  petitioner  prays  that  the  remaining  fifteen  nundred  and 
fifty-five  dollars  ($1,555)  be  paid  to  him  out  of  the  treasury  of  the 
United  States. 

On  examining  the  charges  at  the  first  session  of  this  Congress,  in 
the  absence  of  testimony  showing  that  the  charges  were  reasonable, 
the  committee  asked  to  be  discharged  from  the  further  consideration 
of  the  memorial.  But  the  affidavits  of  practical  printers,  resident  in 
New  Mexico,  and  of  the  chief  justice  of  the  supreme  court  of  New  Mex- 
ico, who  supervised  and  corrected  for  the  press  the  English  part  of  this 
printing,  together  with  the  certificate  of^  the  Secretary  of  the  Terri- 
tory, aU  of  which  are  hereto  appended,  (marked  A,)  which  have  since 
been  submitted,  satisfy  the  committee  that  the  charges,  under  the 
then  existing  state  of  things  in  New  Mexico,  are  reasonable,  and 
ought  long  since  to  have  been  paid.  The  committee,  therefore,  beg 
leave  to  report  the  accompanying  bill,  and  to  ask  its  favorable  consid- 
eration. 


34th  Congress,  >    HOUSE  OF  REPRESENTATIVES.      (  Report 
3d  Session.     )  (   No  61. 


KATHARINE  K.  RUSSELL. 

[To  aooompany  bill  H.  R.  No.  660. ]• 


January  10,  1857. 


Mr.  Dickson,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Pommittee  on  Invalid  Pensions ^  to  whom  was  referred  the  petition 
of  Katharine  K.  Bussdl,  widow  of  Dr.  J.  F.  Russell^  deceasedy 
submit  the  foUomng  report : 

That  it  appears  from  the  testimony  of  Dr.  George  H.  Batchelder 
and  Brevet  Colonel  Harvey  Brown  that  the  petitioner's  husband,  who 
was  a  surgeon's  mate  during  the  war  of  1812,  and  imtil  the  time  of 
his  death,  which  occurred  in  1849,  was,  with  said  aflSants,  ordered  to 
inspect  the  work  on  Bedloe's  island  for  the  purpose  of  establishing 
a  depot  at  that  post. 

That  the  weather  was  inclement,  and  the  subterranean  vaults,  in 
two  or  three  of  which  they  were  obliged  to  enter  and  remain  for  a 
considerable  time,  were  damp  and  unwholesome.  The  day  after  their 
visit.  Dr.  Russell,  who  had  previously  been  in  feeble  health,  was 
taken  sick,  which  sickness  terminated  fatally  in  the  course  of  ten 
days  thereafter,  and  that  the  inciting  cause  of  his  death  was  his  tour 
of  duty  of  inspection  on  Bedloe's  island. 

In  view  of  the  above  facts,  and  in  consideration  of  the  long  and  val- 
uable services  of  petitioner's  husband,  who,  it  also  appears,  served  in 
the  Florida  war,  the  committee  report  a  bill,  and  recommend  its 
passage. 


»4th  Congress,  >    HOUSE  OF  REPRESENTATIVES.  (  Report 
SdSeaaion.      >  {    No.  62. 


HENRY  SANFORD. 

[To  accompany  bill  H.  R.  No.  661.] 


January  10,  1857. 


Mr.  PiKBj  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensions^  to  whom  was  referred  the  petition 
of  Henry  Sanfordfor  a  pension,  have  examined  the  case,  and  report: 

That  the  evidence  in  this  case  shows  that  the  said  Henry  Sanford 
enlisted  in  December,  1812,  in  a  company  of  volunteers  commanded 
by  Captain  John  Commins,  and  marched  to  the  eastern  frontier  of 
the  then  district  of  Maine  ;  that  he  was  frequently  on  duty  during 
the  night  time,  and  through  the  winter,  watching  for  smugglers. 

Near  the  close  of  the  winter  he  was  taken  sick  while  in  the  service ; 
Was  very  sick  for  about  two  months,  after  which  he  partially  recovered 
^  as  to  occasionally  be  on  duty  and  attend  roll-call,  and  was  dis- 
charged at  Eastport  in  December,  1813.  It  further  appears  that  soon 
after  his  return  home  he  was  taken  down  sick  again  by  a  disorder  in 
the  back  and  kidneys ;  and  after  about  six  months  he  measurably 
Recovered  so  as  to  in  part  attend  to  his  business  as  a  farmer  for  a 
time,  but  for  the  last  twenty  years  has  been  entirely  prostrated,  and 
for  more  than  sixteen  years  has  been  unable  to  stand  upon  his  feet. 
These  facts  are  substantiated  by  the  aflSdavits  of  two  of  his  fellow- 
aoldiers  who  were  with  him  in  the  United  States  service  in  1812  and 
1813,  and  have  been  well  acquainted  with  him  since,  now  reside  near 
him,  and  have  frequently  visited  him  during  his  confinement ;  and 
his  family  physician  also  testifies  that  he  has  frequently  visited  him 

! professionally  during  thirty-nine  years  last  past,  and  that  said  San- 
brd  has  been  entirely  prostrated,  has  had  a  running  sore  on  his 
Wk  for  twenty  years,  and  that  he  has  no  doubt  his  prostration  is  in 
consequence  of  his  exposure  as  aforesaid.  Your  committee  therefore 
report  a  bill  for  his  relief,  and  recommend  its  passage. 


1th  CowaBffis,  )    HOUSE  OF  REPRESENTATIVES,     i  Report 
3d  Session.     \  I  No.  63. 


ANDREW  R.  POTTS. 


Jakuabt  10,  1857. — ^Lald  on  the  table  and  ordered  to  be  printed. 


r.  QuiTBfAN,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT. 

he  Committee  on  Military  Affairs,  to  whom  was  referred  the  memorial 

of  Andrew  It,  Potts,  respect/uUy  report: 

The  memorialist  was,  on  the  16th  of  August,  1847,  appointed  an 
isistant  commissary  of  subsistence,  with  the  rank  of  captain,  (volun- 
er  service,)  and  served  as  such  until  the  close  of  the  war  with 
exico. 

At  that  time,  being  on  duty  with  no  particular  regiment  of  volun- 
ers.  Captain  Potts  was  not  mustered  out  of  service  under  the  general 
ders  of  June  8  and  July  6,  1848;  but  on  the  Tth  of  July  an  order 
ee  order  herewith  printed)  was  issued  applying  to  his  case.  As 
Etptain  Potts  was  neither  in  New  Mexico  nor  California,  and  was 
)t  employed  at  the  principal  depots,  the  exceptions  to  the  effect  of 
le  order,  he  was  discharged  from  service  on  the  20th  of  July,  1848, 
id  was  so  considered  by  the  commissary  general  of  subsistence,  and 
)  further  orders  were  given  to  him  by  the  commissary  general. 
Captain  Potts  having  received  orders  from  the  local  commander  on 
le  Rio  Grande  to  report  in  person  to  the  commissary  general,  obeyed 
lat  order  and  reported  on  the  29th  of  September,  1848 ;  and  the  com- 
issary  general,  m  consequence  of  that  order,  requested  that  the  term 
'  service  of  Captain  Potts  might  be  extended  from  the  20th  of  July 
itil  the  30th  of  September,  1848,  to  enable  him  to  receive  pay  for 
le  time  consumed  in  obeying  such  order.  This  request  was  granted, 
id  by  the  letter  of  the  adjutant  general  of  December  23d,  Captain 
otts  was  informed  that  the  term  of  service  was  extended  to  the  30th 
sptember,  1848. 

Captain  Potts  now  claims  pay  up  to  the  25th  of  December,  the  time 
t  which  he  received  the  above  letter  of  the  adjutant  general,  and 
hich  was  within  a  few  days  of  the  final  settlement  of  his  accounts, 
he  committee  think  that  Captain  Potts  was  discharged  by  the  gene- 
d  orders,  herewith  annexed,  on  the  20th  of  July ;  that  the  extension 
fthe  period  of  discharge  to  the  30th  of  September,  1848,  was  a  mere 
latter  of  favor  to  him,  which  gives  no  claim  for  pay  to  the  20th  of 
December.  Nor  do  the  committee  recognize  that  he  has  any  claim  by 
eason  of  his  detention  here  in  settling  his  accounta.    T\i«Ai'««A  %i 
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matter  affecting  his  personal  interests  as  well  as  those  of  the  govern- 
ment. The  loss  of  time  in  doing  that,  gives  no  additional  strength  to 
his  claim  for  compensation.  The  committee,  therefore,  ask  to  be  dia- 
charged  from  the  further  consideration  of  the  memorial. 


GENERAL  ORDERS,  No   36. 

War  Department, 
Adjutant  Generates  Office,  WashingtoUy  July  7,  1848. 

Pursuant  to  law,  the  President  directs  that  the  general  officers  ap- 
pointed under  the  first  section  of  the  act  of  March  3,  1847  ;  the  gene- 
ral and  staff  officers  ^^ provided  for  the  organization  of  the  volunteer 
forces  brought  into  the  service  of  the  United  States'*  under  the  acts  of 
Congress  approved  June  18,  1846,  and  June  26,  1846,  and  the  addi- 
tional paymasters  appointed  under  the  act  of  July  5,  1838,  be  honor- 
ably discharged  the  service  of  the  United  States  from  and  after  the 
20th  day  of  July,  1848. 

And  the  President  further  directs  that  the  general,  staff,  and  regi- 
mental officers,  (volunteer  service,)  who  may  be  absent  from  their 
commands,  and  such  officers  belonging  to  the  **  additional  military 
force''  raised  under  the  act  of  February  11, 1847,  as  may  not  be  pre- 
sent with  their  respective  regiments,  battalions,  or  companies,  at  the 
places  of  rendezvous  indicated  in  **  General  Orders"  No.  25,  of  June 
8,  paragraph  10,  and  *^  General  Orders''  No.  35,  of  July  6,  be  con- 
sidered as  discharged  the  service  of  the  United  States  on  the  said  30th 
day  of  July,  1848 — with  the  exceptions  herein  mentioned,  to  wit: 

The  major  general  charged  with  the  withdrawal  of  the  troops  from 
Mexico,  the  brigadier  general,  and  the  officers  of  the  quartermaster's 
commissary's,  and  medical  departments,  (volunteer  service,)  and  ad- 
ditional paymasters,  now  in  New  Mexico  and  California,  or  employed 
at  principal  depots,  who  are  unavoidably  continued  in  service  until 
they  can  be  duly  notified  of  their  discharge.  The  chiefs  of  staff  will 
report,  for  the  information  of  the  Secretary  of  War,  the  names  of 
«uch  officers  as  cannot  be  dischare^ed  on  the  20th  July. 

By  order  of  the  Secretary  of  War : 

R.  JONES,  Adjutant  General. 


34th  Congress,  )     HOUSE  OF  REPRESEJTTATIVES.     (  Report 
3d  Session.     \  (  No.  64. 


DANIEL  COIT— CHILDREN  OF 

[To  aeoompany  bill  H.  R.  No.  663.] 


January  10,  1857. 


Mr.    K.   Miller,  from  the  Committee  on  Revolutionary  Pensions, 

made  the  following 

REPORT. 

The  Committee  on  Revolutionary  Pensions j  to  whom  was  referred  the 
petition  of  the  children  of  Daniel  CoUy  a  revolutionary  soldiery  pray^ 
ingfor  the  arrears  of  pension  due  their  father  y  and  for  the  land  granted 
to  ciher  soldiers  for  their  services  and  sacrifices  in  the  war  of  the  revo- 
lutiony  report: 

That  from  well  authenticated  facts,  and  the  history  of  the  life  of  the 
said  ancestor  of  the  petitioners  in  manuscript  book,  written  by  him- 
self in  the  time  qf  the  occurrences  and  events  to  which  it  relates,  and 
with  apparent  truthfulness,  which,  when  compared  with  the  history 
of  those  times,  are  found  to  agree,  it  satisfactorily  appears  to  your 
committee  that  the  said  Daniel  Coit  enlisted  for  six  months  in  a  re^i-  % 
ment  of  Massachusetts  militia,  destined  for  the  southward,  in  the 
company  commanded  by  Captain  Nobles,  in  1T76,  and  marched  to 
Danville ;  thence  to  Fairfield,  Connecticut ;  thence  to  Horse  Neck ; 
thence  to  Volentine  Hill;  thence  to, White  Plains,  and  was  actively 
engc^ed  in  the  battle  at  White  Plains.  That  the  same  fall  he  enlisted 
agtffii  into  an  independent  artillery  company,  raised  in  Sheffield ; 
and  the  next  season  the  said  company  turned  out,  leaving  their  artil- 
lery, and  mounting  on  horseback,  with  small  arms,  were  ordered  to 
the  northward  to  Fort  Edward  ;  from  thence  to  Vermont  with  Colonel 
Seth  Warner,  to  oppose  the  progress  of  the  approaching  army  of  Gene- 
ral Burgoyne,  whose  army  capitulated  at  Saratoga  on  the  17th  day  of 
October,  1777  ;  and  he  and  his  company,  being  no  longer  needed,  re- 
turned to  their  homes.  That  in  the  season  of  1779,  he  was  again 
called  out  by  draft,  and  ordered  to  Fairfield,  Connecticut,  which  was 
burnt  by  the  British,  where  he  remained  one  month,  which  ended  his 
military  services.  The  duration  of  his  services  in  the  aggregate  covers 
about  two  years,  but  at  no  one  time  a  continuous  service  of  nine 
months,  which  could  avail  him  under  the  first  pension  act  of  March 
18,  1818.     And  before  there  was  time  for  him  to  apply  for  the  pension 
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due  him  under  the  act  of  June  7,  1832,  he  died,  to  wit,  on  the  4th 
day  of  July,  1832.  Under  which  act  there  was  due  him  at  his  death 
one  year  and  four  months.  It  appears  his  widow  only  survived  him  a 
few  weeks ;  and  that  four  children  now  survive  them,  who  are  justlv 
entitled  to  the  arrears  of  pension  before  mentioned.  And,  inasmuch 
as  the  ancestor  of  claimants  rendered  important  services,  and  there  are 
no  minor  children  to  take  under  the  8th  section  of  the  act  of  Congress, 
approved  March  3,  1855,  and  there  are  children  of  said  soldier  living 
who  are  old  and  needy,  they  recommend  that  the  benefits  of  said  8th 
section  be  applied  to  them,  with  said  arrears,  and  they  report  a  bill 
accordingly. 


**TPH  CoNORBSs,  >    HOUSE  OF  REPRESENT ATIVES.     C  Rbport 
2d  Session.     >  (  No.  65. 


JAMES  KIP— CHILDREN  OF. 

[To  accompany  bill  H.  R.  No.  G63.] 


January  10,  1857. 


K.  Mellbr,  from  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

T'he  Committee  on  Revolutionary  Pensions^  to  whom  was  referred  the 
petition  of  John  L.  Kipy  on  hdioHf  of  himsdf  and  others,  the  heirs  of 
James  Kipy  a  soldier  of  the  revolution^  as%ing  that  they  he  allowed 
the  pension  to  which  he  was  entitled^  rqport : 

That  they  have  had  the  same  under  consideration,  and  find,  from 
Ihe  evidence  submitted  to  them,  that  the  said  James  Kip  served  as  a 
toldier  in  the  army  of  the  revolution,  in  the  New  York  State  troops, 
i)T  the  period  of  about  five  years,  from  February  6, 1777,  to  January, 
1*782,  and  was  appointed  a  sergeant  in  October,  1778. 

The  fact  of  his  service,  although  imperfectly  proved  at  the  time  of 
liis  application  for  a  pension  under  the  act  of  June  7,  1832,  has  been 
iince  clearly  and  satisfactorily  established  by  documentary  evidence 
fubmitted  to  the  committee,  furnished  by  the  certificate  of  the  secre- 
tary of  state  of  the  State  of  New  York  from  the  military  register, 
■bowing  his  service  as  a  soldier  for  the  period  above  stated. 

The  evidence  thus  furnished  would  clearly  have  entitled  the  said 
James  Kip  to  a  pension  under  the  said  act  of  1832,  and  it  seems  to 
liave  been  disallowed  principally  for  the  reason  that  it  did  not  appear, 
^  he  served  most  of  the  time  as  an  artificer  in  the  armory,  but  that 
it  was  civil  and  not  military  service.    It  is  sufficient  to  say,  in  answer 
to  this,  that  the  evidence  since  submitted  shows,  satisfactorily  to  your 
committee,  that  it  was  military  service,  and  as  alleged,  and  as  your 
committee  believe,  of  a  very  meritorious  character  ;  it  is  claimed  that 
for  his  prompt  and  efficient  services  in  preventing  the  surprise  and 
capture,  in  his  quarters,  of  General  Baron  de  Steuben,  he  was  pro- 
moted, and  awarded  a  lieutenant's  commission ;   which,  it  is  also 
alleged,  is  lost  or  destroyed,  and  cannot  be  produced,  but  which  is 
I  still  in  the  recollection  of  the  members  of  the  family.     While  your 
[  committee,  from  the  credibility  and  high  character  of  the  witnesses, 
have  no  reason  to  doubt  the  importance  of  his  services,  yet,  as  they 
find  no  record  evidence  of  the  tact  of  his  actually  holding  the  com- 
I  mission  of  lieutenant,  and  the  further  fact  that  his  name  ny^  %\i\J1 
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continued  on  the  military  roll  of  the  New  York  troops^  have  o 
daded  that  the  evidence  is  not  sufficient  to  warrant  a  pension  for 
higher  grade  of  service.  They  have  no  doubt,  however,  that  he  ^ 
entitled  to  the  pension  for  the  service  as  stated  on  the  New  York  ro 
The  said  James  Kip  died  on  the  19th  day  of  November,  1834,  a 
making  his  application  under  the  act  of  1832.  The  ground  on  wl 
the  application  was  then  refused  being  now  removed,  and  it  appeal 
that  the  said  James  was  for  many  years  supported  and  taken  can 
by  the  petitioners,  your  committee  think  they  should  be  granted 

Sension  to  which  the  said  James  Kip  was  entitled  at  the  time  of 
eoease. 
They  therefore  ask  leave  to  introduce  a  bill  for  that  purpose. 


34th  Conobbbs,  )    HOUSE  OF  BEPBESENTATIYES.     (  Report 
3d  Session.     S  I  No.  66. 


ROBERT  W.  CAULK. 

[To  aooompany  bill  H.  B.  No.  664.] 


January  10, 1857. 


Mr.  WxLCH,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  CommiUee  on  Invalid  Pensions^  to  whom  was  referred  the  petition 
of  Robert  W,  Caidky  have  had  the  same  under  consideration,  and  sub- 
mit thefoUowing  report : 

The  petitioner  states  that  he  was  a  first-class  fireman  on  board  the 
United  States  steam-frigate  Mississippi  during  the  late  war  with  the 
repablic  of  Mexico  ;  that  while  acting  in  the  line  of  his  duty  at  the 
bombardment  of  Vera  Cruz  he  received  a  wound  causing  a  rupture,  and 
resulting  in  total  disability ;  that  before  making  application  for  an 
invalid  pension,  he  established  the  fact  of  having  been  so  disabled,  and 
was  granted  a  pension  at  the  rate  of  six  dollars  per  month.  He  rep- 
resents that  he  has  a  family  depending  upon  him  for  support,  and  that 
he  is  totally  disabled,  in  consequence  of  said  injury,  from  performing 
manual  labor,  and  has  no  means  whatever,  except  the  small  pension 
granted  him,  as  above  stated,  which  is  inadequate  to  afibrd  him  a  sup- 
port. He  asks  that  his  pension  may  be  increased  to  twenty  dollars 
per  month. 

The  facts  set  forth  in  the  petition  are  certified  by  the  officers  on 
duty  at  the  navy  yard  in  Washington,  who  strongly  appeal  to  the 
liberality  of  Congress  in  behalf  of  the  petitioner. 

Your  committee,  convinced  that  the  case  is  meritorious,  and  that 
relief  should  be  extended  to  the  petitioner,  ask  leave  to  report  the 
accompanying  bill. 


34Tn  Congress,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
3d8ea8um.     J  )  No.  67. 


DANIEL  DRAIN. 

[To  accompany  bill  H.  R.  No.  665.] 


January  10,  1857. 


Mr.   Welch,  from  the  Committee  on  Invalid  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Invalid  PensionSy  to  whom  was  referred  the  petition 
of  Daniel  Drain,  having  had  the  same  under  consideration,  beg  leave  to 
report: 

It  appears  on  examination  of  the  evidence  hefore  the  committee,  that 
the  petitioner  entered  the  service  of  the  United  States  as  private  in 
Captain  Follett's  company,  at  Plattsburg,  New  York,  on  or  about  the 
8th  day  of  February,  1813,  in  the  11th  regiment  of  infantry,  com- 
manded by  Colonel  Isaac  Clark,  and  served  until  some  time  in  November 
the  same  year,  when  he  was  taken  sick  with  fever  ;  and  while  in  feeble 
health  he  was  ordered  to  unload  some  heavy  baggage  from  a  wagon, 
by  which  he  received  an  injury  and  was  sent  to  the  hospital,  and  on  his 
way  he  met  his  captain,  who  ordered  him  to  return  home  and  remain 
there  until  he  recovered,  or  was  called  for,  which  he  did,  but  never 
was  mustered  in  the  service  again,  but  received  an  honorable  dis- 
charge. In  consequence  of  the  injury  received  and  exposure  to  the 
weather,  he  was  not  only  unfit  for  the  service,  but  was  entirely  dis- 
abled from  obtaining  his  support  from  manual  labor  since  his  dis- 
charge. 

The  above  statement  is  corroborated  by  the  affidavits  of  six  respect- 
able persons,  duly  authenticated,  who  were  well  acquainted  with  the 
petitioner  before  he  entered  the  service,  and  after  he  returned  home. 
All  concur  in  saying  that  the  petitioner  is,  and  has  been,  totally  dis- 
abled, and  verily  believes  his  disability  is  the  result  of  injuries  re- 
ceived, and  from  diseases  ccmtracted,  while  in  the  service  of  his  country 
and  in  the  line  of  his  duty. 

The  committee,  after  carefully  examining  all  the  evidence  in  the 
case,  are  of  opinion  that  relief  should  be  granted,  and  recommend  the 
passage  of  the  accompanying  bill. 


S4th  Congress,  )  HOUSE  OF  REPRESENTATIVES.     {   Report 
3d  Session.      S  I   No.  68. 


REUBEN  J.  CHAMPION. 

[To  accompany  bill  H.  R.  No.  666.] 


January  10,  1857. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  BevoltUionary  Pensions,  to  whom  were  referred  the 
papers  in  the  case  of  Reubm  J.  Champion,  submit  the  foUotving 
report  : 

The  petitioner  states  in  his  petition,  under  oath,  that  he  is  the  only 
child  ot  Reuben  and  Rhoda  H.  Champion,  formerly  of  East  Haddam, 
Connecticut,  and  that  his  father  during  his  life  frequently  related  the 
history  of  his  revolutionary  services,  and  stated  that  he  was  assistant 
commissary  under  Israel  Champion,  both  of  whom  were  under  Colonel 
Henry  Champion,  commissary  general,  and  that  his  father  served  from 
some  time  about  the  middle  of  the  war,  as  assistant  commissary,  until 
the  dose  of  the  same ;  that  his  father  applied  for  a  pension,  but  from 
poverty  and  infirmity  did  not  succeed,  and  that  he  died  in  March,  1838  ; 
that  his  father  and  mother  were  married  in  1782,  and  that  his  mother 
died  on  the  3d  January,  1852. 

The  claimant,  in  support  of  his  claim,  exhibits  receipts  and  docu- 
ments beginning  in  September,  1778,  and  running  through  a  period 
of  several  years  ;  also  statements  from  the  records  of  the  comptroller's 
office  of  Connecticut,  for  service  shown  in  the  years  1780  and  1781, 
and  copies  from  the  Historical  Society  of  Connecticut,  showing  him  to 
have  been  in  the  service  as  assistant  commissary  for  three  or  four  years  ; 
also  the  cop^  of  a  letter  dated  August  27,  1798,  and  marked  A,  ad- 
dressed to  his  father  by  Colonel  Henry  Champion,  the  conmiissary  gene- 
ral, under  whom  he  served,  in  which  he  states  that  '^he,  Reuben 
Champion,  father  of  the  claimant,  served  the  greater  part  of  the  last 
war  in  the  commissary  line,  and  was  wounded,"  &c. 

The  records  from  the  secretary  of  state  also  show  him  to  have  been 
in  service  during  the  year  1779,  making  in  all  a  mass  of  testimony 
sufficient  to  est^lish  beyond  the  possibility  of  a  doubt  that  Reuben 
Champion  was  several  years  assistant  commissary  in  the  Revolution. 
The  marriage  of  Reuben  Champion  to  Rhoda  Hyde  Jewitt  is  estab- 
lished by  the  records  of  the  town  clerk  to  have  taken  place  on  12tk 
November^  1782.  The  objection  to  allowance  of  tlie  ]^ii«\oxvdL\3L<^)T«sX& 
upon  tie  presumption  that  iieuben  Champion  "was  amei^  cIdQi  Qbg«id.> 
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employed  by  the  commissary  general  to  receive  beef  and  provisions  for 
the  army.  The  receipts  filed  by  petitioner  show  him  to  have  been  in 
the  receipt  of  beef  and  provision  for  the  army  from  purchasing  oomr 
miaaariea  ;  but  the  idea  that  the  commissary  general  should  oommia- 
sion  commissaries  to  purchase  beef,  &c.,  for  the  army,  and  then  deliver 
them  over  to  a  civil  agent  to  be  dispensed  to  the  soldiers,  is  one  that 
your  committee  could  not  for  a  moment  entertain. 

If  there  are  no  resolves  of  the  Continental  Congress  to  the  contrary, 
this  process  would  be  inconsistent  with  the  very  nature  of  things ; 
but  there  were  no  remaining  doubts  on  the  minds  of  the  committee. 
The  certified  copy  from  the  secretary  of  the  State  of  Connecticut  of  a 

Setition  filed  in  1783  would  relieve  them  of  all  difficulty.  There  he 
esignates  himself  by  his  title,  and  the  character  of  his  service  is  also 
shown  by  the  letters  of  Col.  Henry  Champion,  commissary  general, 
under  whom  he  served. 

The  fact  once  admitted  that  Reuben  Champion  was  an  assistant 
commissary,  and  the  proper  length  of  service  established,  the  pension 
is  provided  for  by  the  law  of  1832,  and  claimant's  case  should  have 
heen  adjudicated  and  paid  under  the  provisions  of  said  act ;  and  the 
marriage  having  taken  place  prior  to  the  last  period  of  his  service,  the 
proper  pension  should  have  have  been  meted  out  to  the  widow  under 
the  provisions  of  the  act  of  July  4,  1836  ;  or  why  pass  such  general 
acts  for  this  purpose  ?  The  Pension  Office  says  it  is  not  satisfied  that 
the  petitioner  was  subject  to  military  control,  or,  in  other  words,  sub- 
ject to  ^ '  martial  law. ' '  That  the  evidence  proves  the  fact  of  his  grade  as 
commissary  cannot  be  questioned,  unless  the  records  themselves  are 
not  to  be  relied  upon. 

Tour  committee  therefore  report  a  bill  for  his  relief. 


34th  CoNGRiags,  )   HOUSE  OF  EEPBESENTATIVES.    (    Report 
3d  Session.     )  {    No.  69. 


JANE  VREELAND. 

(To  accompany  bill  H.  R.  Ko.  667.] 


January  10,  1857. 


Mr.  Broom,  from  the  Committee  on  Bevolutionary  Pensions,  made  the 

following 

REPORT. 

TJie  Committee  on  Bevolutumary  Pensions,  to  whom  were  referred  the 
petition  and  papers  in  the  case  of  Jane  Vredandj  widow  of  Jacob 
Vredandj  have  had  the  same  wader  consideration,  and  beg  leave  to 
report: 

That  the  application  in  this  case  is  for  a  pension  for  the  service  of  her 
said  husband  as  lieutenant  during  the  revolutionary  war  in  the  State 
of  New  Jersey.  The  widow  states  in  her  declaration,  under  oath,  that 
her  husband  served  as  lieutenant  under  Captains  Spier  and  Gerolamon^ 
from  1778  to  the  end  of  the  war,  and  was  on  duty  as  much  as  four 
months  in  each  year,  from  1778  to  1782,  making  in  all  one  year  and 
eight  months.  She  details  various  skirmishes  and  battles  in  which 
her  husband  was  engaged,  which  accord  so  much  with  ,the  known  his- 
tory of  the  times,  as  to  give  great  credibility  to  her  statement.  She 
{>roduces  several  witnesses  who  were  soldiers  in  the  war  of  the  Revo- 
ution,  and  who  served  under  her  husband,  all  of  whom  fully  corrobo- 
rate her  statement,  and  who  detail  many  of  the  particulars  of  their 
own  service,  as  well  as  those  of  the  service  of  the  husband  of  said  Jane 
Vreeland,  (having  been  neighbors  both  during  and  since  the  war,)  and 
who  state  the  service  with  so  much  distinctness  as  to  leave  no  doubt  of 
the  correctness  of  their  testimony.  A  daughter  of  said  Jane  Vreeland 
states  that  she  has  frequently  seen  the  commission  and  epaulets  of  her 
said  father,  and  she  describes  the  seal  on  his  commission. 

The  records  of  New  Jersey  show  a  payment  of  interest  to  Jacob 
Vreeland,  and  the  Pension  Office  shows  that  the  captains  under  whom 
the  widow  states  her  husband  served  are  found  on  its  rolls.  The 
&ct  that  the  marriage  took  place  in  March,  1778,  is  also  proven  in  a 
very  satisfactory  manner  by  the  testimony  of  those  who  saw  the  cere- 
mony performed,  and  also  by  the  ages  of  the  children.  The  only  ob- 
iection  to  the  allowance  of  this  claim  by  the  Pension  Office  appears  to 
oe  the  general  character  of  the  statement  of  the  widow.  (See  letter 
January  21,  1845,  filed  in  the  case.) 

How  the  statement  of  a  claim  by  the  widow  of  one  'wYlo  -^cttettcvftftL 
the  service  her  husband  did,  after  a  lapse  of  near  Bixty  ^ew^,  ^io\:JA\ifc 
made  more  in  detail  or  more  specific^  would  be  very  Q\?^c;\iV\i,\S.  n^X. 
impoBsible.     Tour  committee  can  recognise  no  validity  in  tol^  vkl  0&- 
jecti'on,  and  therefore  report  a  bill  for  the  relief  of  t\ie  ipe\a^on^T . 


' .    •  I  '  f 


iTH  CoNGRHSS,  )     HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     S  (  No.  70. 


WILLIAM  YORK— HEIRS  OF 

To  accompany  bill  H.  R.  No.  669.' 


January  10,  1857. 


tfr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  mode 

the  following 

REPORT. 

rhe  Committee  on  Revolutionary  Pensions ^  to  whom  was  referred  the  pe- 
tition of  the  heirs  of  William  York,  ash  leave  to  report : 

That  it  appears  that  William  York  in  his  life-time  petitioned  Con- 
ress  for  relief,  and  that  at  the  first  session  of  the  26th  Congress  the 
ommittee  on  Revolutionary  Pensions  of  the  House  of  Representatives 
jported  a  bill  allowing  him  a  pension  for  one  year's  service  as  a  cap- 
im  in  the  line.  That  the  bill  did  not  pass  at  that  session,  however, 
hat  William  York  died  on  July  14,  1837,  leaving  a  widow,  Ailsey 
brk,  who  also  died  on  July  7,  1839.  And  that  now  the  case  is  pre- 
nted  on  the  petition  of  Josiah  C.  York,  his  son,  in  behalf  of  himself 
id  Margaret  Lacey,(widow,)  Letty  Horse,  Elizabeth  Philpot, (widow,) 
id  Delilah  Philpot,  (widow) — the  only  surviving  children. 
The  original  evidence  presented,  upon  which  the  committee  reported 
bill  at  the  first  session  of  the  26th  Congress,  consisted  of  the  declara- 
m  of  William  York  and  the  affidavits  of  Colonel  James  Blair,  a  re- 
Jutionary  officer,  and  of  Solomon  Geren,  a  revolutionary  pensioner, 
lio  served  under  Captain  William  York,  and  of  General  John  Brown. 
On  examining  this  evidence  it  appears  that  William  York  served 

different  periods  from  the  year  1777  to  the  fall  of  1781,  considera- 
y  more  than  two  years,  as  a  captain  of  a  troop  of  hor^e,  under  va- 
)U6  commanding  officers,  and  in  different  regiments. 
In  addition,  however,  to  the  declaration  and  affidavits  upon  which 
IS  based  the  action  of  the  committee  of  the  26th  Congress,  there  is 
w  produced  record  proof  from  the  rolls  in  the  comptroller's  office  of 
)rth  Carolina,  fully  establishing  more  than  two  years'  service. 
The  committee  are  of  opinion  that  the  children  are  entitled  to  the 
asion,  and  herewith  report  a  bill  for  their  relief. 


34th  Oongrbss,  )    HOUSE  OF  REPRESENTATIVES.     (  Rbport 
3d  Session.      ]  I  No.  71. 


CAPTAIN  THOMAS  R.  WHITE— WIDOW  OF. 

[To  aooompany  bill  H.  R.  No.  C70.J 


January  10,  1857. 


Mr.  Florbnce,  from  the  Committee  on  Invalid  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Invalid  Pensions,  to  wham  was  referred  the  petition 
of  Elmira  White,  ask  leave  to  submit  the  following  report: 

• 

Your  committee  have  carefully  examined  and  considered  the  petition, 

papers,  and  evidence  accompanying  the  same,  and  find  that  Thomas 

R.  White  entered  the  service  a  captain  of  volunteers,  at  twenty-three 

years  of  age,  in  good  health  and  a  robust  constitution,  in  the  month 

of  December,  1812,  and  marched  early  in  the  spring  of  1813  to  the 

Canadian  frontier,  where  he  was  taken  sick  with  fever  and  ague  and 

diarrhoea — diseases  both  prevalent  and  fatal  with  our  troops  in  that 

campaign — and  which  so  reduced  him  that  he  was  obliged  to  leave  the 

service  m  the  most  feeble  condition  of  health.     His  barber,  the  nurse 

who  attended  him  in  his  last  sickness,  and  his  attending  physician,  all 

testify  that  his  disease  was  contracted  while  in  the  line  of  duty,  and 

in  consequence  thereof  he  was  disabled  from  any  further  service,  almost 

entirely  deprived  of  the  performance  of  any  sort  of  business  by  which 

to  obtain  a  subsistence  throughout  the  remnant  of  his  days.     He  was 

honorably  discharged  from  the  service,  lingered  in  feeble  health,  and 

died  young,  leaving  a  widow,  the  petitioner,  who  is  still  his  widow, 

in  needy  circumstances,  compelled  to  support  herself  and  two  young 

children,  and  who  is  now  advanced  in  years. 

Your  committee  can  conceive  little  or  no  distinction  between  the 
soldier  who  falls  by  the  hand  of  the  enemy  and  the  one  who  Mis  by  a 
prevailing  epidemic  while  in  the  line  of  his  duty. 

And  your  committee,  from  a  view  of  the  evidence  in  the  case,  and 
all  the  facts  which  have  come  to  their  knowledge,  are  of  the  opinion 
that  this  claim  is  highly  meritorious,  and  that  the  prayer  of  the  peti- 
tioner ought  to  be  granted.  They  therefore  report  the  accompanying 
bill. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     (    Report 
3d  Session.     S  (  No.  72. 


MILEAGE.— MINORITY  REPORT. 


January  15,  1867. 


Mr.  Kelset,  from  the  Committee  on  Mileage,  submitted  the  following 

views  of  the  minority : 

The  minority  of  the  Committee  on  JUUeagey  dissenting  from  some  of  the 
views  entertained  by  the  majority  of  the  comrndttee^  beg  leave  to  swmit 
the  following 

REPORT. 

The  Constitution  of  the  United  States  provides  that  **the  senators 
and  representatives  shall  receive  a  compensation  for  their  services,  to 
be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the  United 
States."  A  strict  construction  of  this  language  would  seem  to  require 
the  compensation  of  senators  and  representatives  to  be  e(j|[ual  in 
amount.  But  at  the  time  the  Constitution  was  formed  traveling  was 
necessarily  slow,  fatiguing,  and  expensive ;  and  much  the  hardest 
part  of  the  duty  of  very  many  representatives  was  the  performance 
of  the  journey  to  and  from  the  seat  of  government  to  attend  the  ses- 
sions of  Congress.  In  view  of  this  state  of  things,  the  first  Congress 
proceeded  to  enact  a  law  fixing  the  compensation  of  senators  and  rep- 
resentatives. For  the  purpose  of  making  the  compensation  paid  to 
each  senator  and  to  each  representative  as  nearly  equal  as  possible, 
.when  compared  with  the  time  devoted  by  each  to  the  public  service 
and  the  expense  necessaiily  incurred,  the  system  of  allowing  mileage 
was  adopted.  The  mileage  was  intended  to  compensate  members  for 
the  time  employed,  as  well  as  the  expense  incurred,  in  performing 
journeys  that  in  many  cases  required  several  weeks  of  time. 

The  present  rate  of  mileage  was  fixed  in  1818,  when  railroads  were 
unknown,  and  the  navigation  of  our  rivers  and  lakes  by  steam  was  in 
its  infancy.  The  most  safe  and  expeditious  mode  of  traveling  at  that 
time  was  by  the  stage  coach,  which  has  now  disappeared  from  the 
great  thoroughfares  of  our  country.  Under  this  state  of  things  the 
mileage  allowed  was  probably  no  more  than  a  fair  compensation  for 
the  time  and  expense  required  to  perform  each  journey.  But  this  state 
of  things  no  longer  exists.  One  or  two  days  is  now  sufficient  to  per- 
form a  journey  that  would  then  have  required  two  or  three  weeks. 
And  it  cannot  now  be  asked  that  compensation  shall  be  given  for  the 
tim>e  required  in  traveling  to  attend  the  sessions,  because,  by  the  law 
passed  at  the  last  session,  the  whde  time  of  each  senator  and  re^re- 
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sentative  is  paid  for  by  the  government.  If  the  present  mileage  is 
retained,  it  makes  really  a  vast  difference  in  the  compensation  paid  to 
members  for  their  services.  The  pay  of  members  has  been  increased 
because  the  expense  of  living  has  very  largely  increased  since  the  pay 
was  fixed  in  1818.  Why  should  not  the  mileage  be  reduced,  when  the 
expense  of  traveling  has  been  so  largely  r^uced  within  the  same 
period  of  time?  • 

The  amount  paid  to  members  of  the  House  and  delegates  for  mileage 
at  the  first  session  of  the  32d  Congress  was  $166,494.  At  the  second 
session  of  the  same  Congress  the  amount  paid  was  |1 66,520.  The 
amount  paid  at  the  first  session  of  the  33a  Congress  was  $181,968, 
and  at  the  second  session  of  that  Congress  it  was  $184,720.  The 
amount  paid  at  the  first  session  of  the  present  Congress  was  $191,156, 
being  about  $793  18  to  each  member  and  delegate.  But  this  sum  is 
very  unequally  divided.  The  delegates  from  Washington  and  Oregon 
Territories  received  $5,960  each.  One  member  from  California  re- 
ceived $5,806,  and  the  other  received  $5,682  ;  while  one  member  from 
Maryland  received  but  $17  60,  and  two  others  from  the  same  State 
received  only  $32  each.  The  seven  delegates  received  $23,912  80,  be- 
ing an  average  of  about  $3,816  to  each;  while  thirty-^even  members 
received  only  $5,136  80,  being  an  average  of  about  $138  83  to  each. 

As  the  whole  time  of  each  senator,  representative,  and  delegate  is 
now  paid  for  by  the  government,  there  can  no  longer  be  any  good 
reason  for  continuing  the  present  mileage,  which  makes  so  great  ine- 
quality in  the  compensation  of  members,  and  draws  from  the  treasury  a 
much  larger  sum  than  is  necessary  for  this  branch  of  the  public  service. 
The  mileage  should  be  so  adjusted  as  to  cover  the  actual  and  necessary 
expenses  incurred  by  senators  and  representatives  in  traveling  to  at- 
tend the  sessions.  If  less  than  this  is  given,  it  will  be  unjust  to  mem- 
bers who  reside  at  the  greatest  distance  from  the  Capitol.  If  more  than 
is  necessary  for  this  purpose  shall  be  allowed,  it  gives  the  distant 
members  greater  compensation  than  those  who  reside  near  the  Capitol. 

The  bill  proposes  to  allow  the  present  mileage  for  two  hundred  and 
fifty  miles  or  under,  and  ten  cents  per  mile  for  all  distances  over  two 
hundred  and  fifty  miles.  This  allowance  will  undoubtedly  be  suffi- 
cient in  all  cases,  not  only  to  pay  the  actual  traveling  expenses,  but 
to  defray  the  incidental  expenses  of  {)reparin^'  for  the  journey ;  and  it 
will  reduce  the  aggregate  amount  paid  for  mileage  about  $119,000  per 
session,  compared  with  the  amount  paid  at  the  first  session  of  the 
present  Congress. 

The  second  section  of  the  bill  proposes  to  deduct  twenty-five  dollars 
per  day  from  the  pay  of  members  for  voluntary  absence  during  the 
session.  This  proposition  is  so  obviously  just  and  proper,  that  no  argu- 
ment appears  to  be  needed  to  sustain  it.  By  the  law,  as  it  now  stands, 
a  member  may  be  absent  voluntarily  every  day  of  the  session  except 
the  last,  and  still  draw  his  pay  for  the  recess  and  his  mileage.  The 
second  section  of  the  bill  proposed  by  the  minority  will  meet  such  a 
case  as  above  supposed^  and  it  will  tend  to  secure  the  attendance  of 
all  the  members  during  the  entire  session,  except  those  who  are  com- 
pelled to  be  absent  by  reason  of  sickness.  This  section  also  has  the 
approbation  of  the  entire  committee. 
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The  minority  of  the  committee  do  not  agree  npon  all  the  details  of 
the  hQl  they  have  prepared;  hnt  they  suhmit  it  to  the  Honse,  so  that 
the  points  upon  which  they  do  not  agree  may  he  decided  hy  a  vote  of 

the  Mouse. 

W.  H.  KEL8ET, 

J.  H.  WOODWORTH. 


A  BILL  to  amend  an  act  entitled  **  An  act  to  regulate  the  compensation  of  members  of 

Congrefls/'  approved  Aogpist  16,  1866. 

Be  it  enacted  by  (he  Senate  and  House  of  Bepresentativea  of  the  United 
States  of  America  in  Congress  assembled^  That^  instead  of  the  mileage 
now  allowed  hy  law,  there  shall  be  allowed  and  paid,  in  the  manner 
now  prescribed  by  law,  to  each  senator,  representative,  and  delegate 
in  Ciongress,  the  snm  of  eight  dollars  for  every  twenty  miles  actually 
and  necessarily  traveled  from  his  residence,  by  the  nearest  usuaUy 
traveled  route,  in  going  to  and  returning  from  two  sessions  only  of 
each  (ingress,  prauided  the  distance  so  traveled  does  not  exceed  two 
hundred  and  fifty  miles.  And  when  the  distance  traveled,  as  afore- 
said, exceeds  two  hundred  and  fifty  miles,  ten  cents  per  mile  shall  be 
allowed  and  paid  for  such  excess. 

SEcnoK  2.  And  be  it  further  enacted^  That  there  shall  be  deducted, 
in  the  manner  now  prescribed  by  law,  in  lieu  of  the  deduction  now 
authorized  by  law,  from  the  compensation  allowed  to  each  senator, 
representative,  and  delegate,  the  sum  of  twenty-five  dollars  for  each 
day  that  such  senator,  representative,  or  delegate  shall  be  absent  ftom 
the  Senate  or  House,  respectively,  when  the  Senate  or  House  shall  be 
in  session,  unless  such  senator,  representative,  or  delegate  shall  be  ab- 
sent from  his  seat  by  reason  of  the  sickness  of  himself  or  some  member 
of  his  family. 


34th  Conqr^,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
5d  Session.     J  (    No.  73. 


BREVET  MAJOR  H.  L.  KENDRICK. 

[To  accompany  bill  H.  R.  No.  711.] 


January  16,  1857.  , 

Mr.  Knowlton,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

ITie  Committee  of  Claims j  to  whom  was  referred  the  memorial  of  Major 

H.  L,  Kendrickf  report : 

The  facts  in  this  case  are  clearly  and  correctly  set  forth  in  the  Sen- 
ate report  upon  the  claim,  and  it  is  therefore  annexed  hereto  and 
made  part  of  this  report. 

The  committee  report  herewith  a  hill  for  the  relief  of  the  petitioner, 
and  recommend  its  passage  hy  the  House. 


IN  THE  SENATE  OP  THE  UNITED  STATES,  APRIL  7,  1852. 

Mr.  Brodhead  made  the  following  report,  to  accompany  bill  S.  No.  347. 

The  Committee  of  Claims^  to  whom  was  referred  the  memorial  of  Major 

H.  L.  Kendricky  report: 

The  &cts  in  this  case  are  clearly  stated  in  the  report  made  thereon 
at  the  last  Congress.  The  petitioner  asks  a  credit  in  the  settlement 
of  his  accounts  for  $1,294  66  of  public  funds,  which  was  stolen  from 
his  possession  during  its  transportation  from  Puebla  to  Vera  Cruz. 

It  is  believed  that  Major  Kendrick  used  all  reasonable  vigilance  that 
the  most  prudent  caution  could  suggest  to  protect  the  money,  and  that 
the  loss  can  be  in  no  way  chargeable  to  the  slighest  negligence  on  his 
part. 

The  previous  report  is  hereto  annexed.  The  committee  report  a  bill. 


IN  SENATE,  JANUARY  28,  1860. 

The  Committee  of  Claims ^  to  whom  was  referred  the  petition  of  Brevet 

Major  H.  L.  Kendrick^  report : 

That  the  evidence  seems  to  establish  the  following  facts :  Major 
Kendrick  was  ordered  by  General  Worth,  about  the  middle  oi  Jxraa^ 
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1848,  to  sell  certain  ordnance  and  ordnance  stores,  property  of  the 
United  States,  at  Puebla,  in  Mexico.  He  made  the  sales,  and  was 
charged  with  the  transportation  of  the  money  received  (it  being  silver' 
to  Vera  Cruz.  He  put  the  money  into  wooden  boxes,  strongly  made) 
and  placed  them  on  board  two  wagons,  over  which  he  placed  a  special 
guard  ;  and  the  more  effectually  to  insure  the  safety  of  the  money,  he 
ordered  Corporal  W.  J.  Dickson,  who  had  been  doing  duty  in  the  ord- 
nance department,  both  at  Puebla  and  on  the  march,  in  addition  to  the 
guard,  to  watch  the  specie  wagons,  and  to  sleep  in  one  of  them. 
While  the  command  was  at  Jalapa,  on  the  march  to  Vera  Cruz,  on 
the  night  of  the  6th  of  July,  1848,  one  of  the  specie  boxes  was  pried 
open,  and  $1,294  66  was  stolen  from  it.  On  the  same  night  said  Dick- 
son, who  up  to  that  time  had  sustained  a  trustworthy  character,  de- 
serted the  service  under  circumstances  leaving  no  reasonable  doubt  of 
his  having  taken  the  money.  It  appears  Major  Kendrick  was  unable 
to  obtain  iron  chests  at  Puebla  for  the  transportation  of  the  money, 
and  was  obliged  to  make  use  of  the  wooden  boxes.  The  boxes  were 
itoo  large  to  place  in  the  tent,  and  admit  its  use  for  other  purposes. 
IPKe  wagons  were  placed  only  ten  or  twelve  yards  from  the  tent,  and 
in  iyUl  view  of  it.  The  special  guard  was  at  all  times  kept  over  them. 
'MaJQr  Kendrick  frequently  visited  the  wagons,  giving  and  repeating 
orders  (Calculated  to  make  the  guard  vigilant  and  watchful.  He  never 
left  the  ceamp  except  on  duty,  and  never  without  calling  the  attention 
of  Lieutenant  Totten  (the  only  subaltern  in  the  company)  and  the 
guard  to  b«  particularly  watchful  of  these  wagons.  He  seems  to  have 
used  all  reasonable  efforts  for  the  apprehension  of  the  thief  and  the 
recovery  of  die  money.  The  said  Dickson,  prior  to  this  act,  had  been 
deemed  by  ihe  officers  and  non-commissioned  officers  of  the  company 
hoQ^efit  and  faithful. 

From  all  the  evidence,  the  committee  are  of  opinion  that  the  money 
was  B.ctually  stolen  as  alleged,  and  that  the  loss  was  not  attributable 
to  any  neglect  of  duty  or  want  of  care  on  the  part  of  the  memorialist. 
They  therefore  report  the  accompanying  bill  for  his  relief. 


Fort  Dbfunce,  New  Mbxioo, 

September  15,  1856. 

Sir  :  I  had  the  honor,  last  Februarv,  of  addressing  a  letter  to  the 
chairman  of  the  House  Committee  of  Claims,  before  it  was  known 
here  who  that  chairman  was.  Afterwards,  (April  3,  1856,)  when  I 
became  informed  upon  that  point,  I  wrote  to  you. 

As  I  have  seen  no  notice  in  the  congressional  proceedings  of  the 
subject  to  which  they  refer,  I  fear  they  failed  to  reach  you.  I  there- 
fore venture  to  send  you  copies  of  them,  together  with  copies  of  tes- 
timony then  sent,  with  perhaps  one  or  two  additional  papers.  I  have 
other  testimony  which  is  included  in  that  on  the  files  of  the  Senate 
and  in  the  office  of  the  Second  Comptroller.  I  presume,  however, 
that  what  I  send  now  will  be  sufficient,  and  I  do  not  wish  to  trespass 
on  your  time  to  read  more.    T\ie  'ja^^i^ -^Vvlck  I  do  enclose  are  sent 
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in  order  to  save  you  the  trouble  of  causing  them  to  be  sought  for  else- 
where. 

It  will  be  observed  that  the  robbery  occurred  eight  years  ago  ;  the 
delay,  if  protracted  much  longer,  will,  I  fear,  be  used  as  an  argu- 
ment against  the  claim  itself.  You  will  observe,  however,  that  the 
matter  was  before  Congress  soon  after  I  sustained  the  loss,  nor  have  I 
been  idle  since.  But  a  seven  years'  residence  in  this  country  has 
given  me  little  opportunity  to  urge  it  efficiently. 
I  now  earnestly  invoke  your  good  offices  in  the  case. 
Very  respectfully,  your  obedient  servant, 

H.  L,  KENDRICK, 
Captain  Second  Artillery j  and  Brevet  Major. 
Hon.  J.  R.  GiDDiNGS,  or  Chairman 

Hovse  Committee  of  Claims^  Washington^  D.  C, 


Fort  Defiance,  New  Mexico, 

February  10,  1856. 

Sir  :  Permit  me,  as  briefly  as  possible,  (for  I  am  aware  that  your 
time  is  valuable,)  to  call  your  attention  to  my  claim  to  have  an  allow- 
ance of  |1,294  66  in  the  settlement  of  my  ordnance  accounts  at  the 
treasury.  To  save  you  the  trouble  of  looking  farther  than  necessary, 
I  enclose  a  copy  of  a  bill  which  passed  the  Senate  some  sessions  since, 
but  failed  to  pass  the  House  for  want  of  time.  I  am  informed  that  a 
similar  bill  passed  the  Senate  at  a  later  session,  and  failed  again  in 
the  House  as  before. 

The  testimony  in  the  case,  which  I  suppose  remains  on  the  files  of 
the  Senate  and  House,  is  full ;  and  the  letter  of  the  then  Second 
Comptroller,  (Mr.  Parris,)  upon  which  I  greatly  rely,  will  be  per- 
fectly satisfactory  to  you.  But  should  the  case  go  to  the  Court  of 
Claims,  and  should  that  body  require  oral  testimony,  or  any  testi- 
mony other  than  is  in  the  documents  on  the  congressional  files,  and 
that  of  myself,  I  fear  it  could  not  be  obtained.  Nearly  every  one 
whose  name  is  in  the  testimony  I  know  to  be  dead,  having  assisted 
to  bury  many  of  them  on  the  Missouri  river,  in  the  cholera  period  of 
1849. 

Excuse  me  for  urging  this  matter  upon  your  attention,  since  I  am 
in  danger  of  having  my  pay  stopped  to  make  good  a  loss  for  which  I 
am  in  no  way  at  fault,  and  from  which  the  Comptroller  does  not  re- 
lieve me  *'  solely  for  the  want  of  the  legal  power  to  do  so." 

Very  respectfully,  your  obedient  servant, 

H.  L.  KENDRICK, 
Brevet  Major  U,  S,  A, 

Chairman  op  House  Committee  of  Claims, 

Washingtonj  JD.  C. 
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Trbasury  Department,  2d  Comptroller's  Office, 

January  9,  1849. 

Sir  :  In  reply  to  yours  of  yesterday,  in  which  you  request  **to  he 
informed  whether,  in  declining  to  allow  in  your  account  current  the 
item  of  $1,294  66,  (ordnance  funds  stolen  at  Jalapa,)  I  did  so  because 
I  thought  the  proofs  of  the  loss  and  the  care  to  prevent  that  loss  in- 
sufficient/' I  have  to  state  that  such  was  not  the  ground  of  my  action. 
From  the  proof  exhibited,  as  well  as  from  the  opinion  of  Col.  Talcott, 
the  head  of  the  Ordnance  Bureau,  I  was  satisfied  that  the  money  was 
actually  stolen  as  alleged,  and  that  the  loss  was  not  attributable  to  any 
negligence  or  want  of  proper  care  on  your  part.  I  declined  to  credit 
you  with  the  amount  stolen,  solely  upon  the  ground  of  want  of  power 
legally  so  to  do,  as  all  cases  of  similar  character  have  invariably  been 
submitted  to  Congress,  and  admitted  only  under  special  acts  of  that 
body. 

Very  respectfully,  your  obedient  servant, 

ALBION  K.  PARRIS, 

Comptroller. 
Major  H.  L.  Kendrick, 
2d  U.  8.  Artillery. 


Adjutant  General's  Office, 

February  21,  1849. 

I  certify  that  the  foregoing  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


Ordnance  Office, 
Washington^  August  31,  1848. 

As  regards  the  report  of  the  board  of  survey  relating  to  loss  of 
part  of  these  proceeds  of  sale,  had  the  loss  been  that  of  the  stores  be- 
fore they  were  converted  into  money,  I  should  at  once  recommend  that 
Captain  Kendrick  be  relieved  from  the  charges,  such  a  case  being  pro- 
vided for  by  the  94th  article  of  the  ordnance  regulations  ;  and  as  there 
appears  to  be  no  difierence  in  the  equity  of  the  case,  I  recommend  that 
he  be  credited  for  the  money  so  lost. 
I  am,  sir,  &c., 

G.  TALCOTT, 
Colonel  of  Ordnance. 
J.  M,  McCalla,  Esq.,  Second  Auditor. 
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Ordnance  Office, 
January  11,   1849. 

I  certify  that  the  foregoing  is  a  true  extract  from  the  orignal  letter, 
and  is  the  whole  of  it  which  refers  to  that  portion  of  the  proceeds  of 
the  sale  which  was  lost  by  unavoidable  accident. 

WM.  MAYNADIER, 
Captain  of  Ordnance^  Assistant  to  Colonel  of  Ordnance, 


Adjutant  General's  Office, 

February  21,  1849. 

I  certify  that  the  above  is  a  true  copy.  ^ 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


Proceedings  of  a  Board  of  Survey,  held  at  Vera  CruZy  Mexico,  in  virtue 

of  the  following  order,  viz : 

Orders  No.  10. 

Headquarters  2d  Artillery, 

Vera  Cruz  July  13,  1848. 

A  board  of  survey,  to  consist  of  Captain  Brooks,  Captain  Luther, 
and  2d  Lieutenant  Merchant,  2d  artillery,  will  assemble  to-morrow 
morning,  to  examine  into  the  facts  connected  with  the  loss  of  a  sum 
of  money  in  the  charge  of  Captain  Kendrick,  2d  artillery,  and  be- 
longing to  the  ordnance  department.  The  board  will  give  an  opinion 
thereon. 

By  order  of  Lieutenant  Colonel  Monroe : 

H.  0.  PRATT,  Adjutant. 


Vera  Cruz,  Mexico,  July  14,  1848. 

The  board  met  pursuant  to  the  above  order;  all  the  members  pre- 
sent. The  board  then  proceeded  to  the  examination  of  Captain  Ken- 
drick, Lieutenant  Totten,  Sergeant  Teel,  Corporal  Jordan,  and  Provost 
Reitmeyer,  and  find  the  following  to  be  the  facts,  viz : 

That  Captain  H.  L.  Kendrick,  2d  artillery,  during  the  march  from 
Puebla  to  Vera  Cruz,  Mexico,  had  the  care  of  and  was  charged  with 
the  transportation  of  certain  funds,  being  the  proceeds  of  the  sales  of 
ordnance  and  ordnance  stores,  the  property  of  the  United  States  in 
Puebla ;  that  during  the  time  that  the  command  was  encamped  at 
Jalapa,  (the  night  of  the  6th  July,  1848)  one  of  the  specie  boxes  wqa 
pried  open^  and  the  sum  of  $l,29i  66  taken  theteftom^  ^i^\^\.  ^\*  *Okv^ 
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time  Corporal  M.  J.  Dickson,  who  had  been  doing  duty  in  the  ord- 
nance department  in  Puebla,  and  on  the  march,  and  who,  in  addition 
to  the  guard  and  Captain  Kendrick,  had  orders  to  watch  the  specie 
wagons,  deserted  the  service  of  the  United  States,  under  circumstances 
leaving  no  doubt  on  the  minds  of  the  board  that  he  feloniously  took 
the  money.  The  board  further  find  that  it  was  impossible  for  Cap- 
tain Kendrick  to  obtain  in  Puebla  or  Jalapa  iron  chests  for  the  trans- 
portation of  this  money,  and  he  was  obliged  to  make  use  of  wooden 
boxes,  which  were  made  as  secure  as  possible,  being  heavy  and  strongly 
nailed ;  that  these  boxes  were  too  large  to  have  been  taken  into  his 
tent,  and  admit  the  use  of  the  tent  for  any  other  purpose ;  that  in  the 
wagons,  guarded  as  they  were,  the  specie  was  as  safe  as  it  could  be  in 
an  enemy's  country;  that  the  two  specie  wagons  were  placed  only  at 
some  ten  or  twelve  yards  from,  and  in  full  view  of  the  tent;  that  a 
special  guard  was  at  all  times  kept  over  these  wagons,  and  that  Cor- 
poral Dickson,  for  greater  security,  was  ordered  to  sleep  in  one  of 
them ;  that  Captain  Kendrick  frequently  visited  these  wagons,  ^ving 
and  repeating  orders  calculated  to  make  the  guard  vigilant,  himself 
manifesting  great  watchfulness  over  them ;  that  he  seldom  left  camp, 
and  then  only  on  duty,  never  leaving  it  at  night,  and  never  without  di- 
recting the  attention  of  Lieutenant  Totten,  (the  only  subaltern  with  the 
company,)  the  guard,  and  the  sergeant  of  the  company,  to  the  matters 
in  their  charge  ;  that  he  made  use  of  every  efibrt  to  cause  the  appre- 
hension of  the  thief;  and  that  Corporal  Dixon,  before  this  act,  was 
deemed  an  honest  and  faithful  man  by  the  officers  and  non-commis- 
sioned  officers  of  the  company,  and  was  properly  made  use  of  as  an 
additional  security  by  Captain  Kendrick. 

In  consequence  of  the  regiment  having  been  ordered  to  embark  for 
Fort  Columbus,  N.  Y.,  the  board  adjourned  to  meet  at  that  place. 


Fort  Columbus,  New  York, 

August  23,  1848. 

The  board  met  pursuant  to  adjournment;  all  the  members  present. 
The  proceedings  of  the  board  were  then  read  over,  and,  after  maturely 
deliberating  all  the  circumstances  of  the  case,  the  board  is  unani- 
mously of  the  opinion  that  no  blame  can  be  attached  to  Captain  Ken- 
drick in  the  premises,  he  having  manifested  great  care  and  anxiety 
over  the  funds  in  his  charge,  and  taken  every  precaution  to  avoid  loss 
therein. 

HORACE  BROOKS, 

Capt.  2d  Artillery. 

R.  A.  LUTHER, 

Capt.  2d  Artillery. 

A.  MERCHANT, 
2d  Lieut.  2d  Artillery,  Recorder. 

Approved : 

5 ,  WiNROE, 
Brevet  Col.  ^d  art'  "jj ,  comTiuwadxu^  xe^vKvewJ^ 
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Adjutant's  Oppicb,  2d  Artillery, 
Governor's  Island,  August  24,  1848. 
I  certify  that  the  foregoing  is  a  true  copy  of  the  original  proceed- 
ings of  the  board  of  survey  instituted  by  regimental  order  No.  10, 
dated  Vera  Cruz,  July  13th,  1848. 

H.  C.  PRATT, 

Adjutant  2d  Artillery. 

I  certify  that  the  foregoing  is  a  true  copy. 

E.  D.  TOWNSEND, 

Assist.  Adj't  General. 


State  op  New  York,  ) 

City  and  county  of  New  York.  )  **' 

Personally  appeared  Captain  H.  L.  Kendrick,  United  States  army, 
before  me,  E.  Delafield  Smith,  a  commissioner  of  deeds,  and  deposed 
as  follows : 

I  was  ordered  by  Major  General  Worth,  commanding  department  of 
Puebla,  &c.,  on  or  about  the  15th  or  16th  of  June,  1848,  to  sell  cer- 
tain ordnance,  the  property  of  the  United  States,  in  Puebla,  Mexico ; 
which  sales  I  made,  and  was  charged  with  the  trans, ^ortation  of  the 
money  received  (specie — silver)  to  Vera  Cruz.  Bein^  unable  to  pro- 
cure iron  chests,  the  money  was  placed  in  wooden  boxes,  strongly 
made  and  well  nailed,  and  these  placed  in  two  wagons. 

On  making  my  examination  of  these  wagons  on  the  Tth  July — we 
were  then  encamped  at  Jalapa — I  found  that  one  of  the  specie  boxes 
had  had  its  cover  pried  oflF,  and  an  amount  of  money,  which  I  have 
ascertained  to  be  |1,294  66,  taken  therefrom.  As  Corporal  W.  J. 
Dickson,  who  had  been  doing  duty  in  the  ordnance  depot  in  Puebla, 
and  who,  for  greater  security,  had  been  ordered  to  sleep  in  one  of  the 
specie  wagons,  deserted  the  service  of  the  United  States  on  the  night 
of  the  robbery,  I  have  no  doubt  of  his  having  abstracted  the  money  in 
question.  I  made  use  of  every  effort  to  cause  the  apprehension  of  the 
said  Dickson,  sending  a  description  of  him  to  the  aifferent  guards  in 
the  city,  and  to  the  governor,  and  causing  advertisements  in  English 
and  Mexican,  describing  the  deserter,  and  offering  rewards  for  his  ap- 
prehension, to  be  posted  up  in  Jalapa  and  Vera  Cruz,  and  sending 
them  to  Puebla  and  Mexico  ;  but  without  success. 

A  special  guard  was  placed  over  these  specie  wagons,  which  was 
frequently  visited  by  me  day  and  night,  to  secure  its  vigilance,  strict 
orders  to  the  same  end  being  often  given.  Corporal  Dickson,  who 
under  my  supervision  had  orders,  in  addition  to  the  guard,  to  watch 
these  wagons,  had  always  borne  the  character  of  a  trustworthy  man 
in  the  opinion  of  the  officers  and  non-commissioned  officers  of  the 
company. 

H.  L.  KENDRICK, 

Captain  2d  Artillery. 

Sworn  to  and  subscribed  before  me,  this  twenty-third  day  of  August 
1848. 

E.  DELAFIELD  SMITH, 
Commissioner  of  Deeds  for  the  city  and  county  of  New  York. 
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Adjutant  General's  Office,  February  21,  1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 
Assistant  AdjtUant  General. 


State  of  New  York,         ) 
City  and  county  of  New  York,  ) 

Personally  appeared  Lieut.  J.  S.  Totten,2d  artillery,  before  me,  and 
made  oath  as  follows  : 

I  accompanied  Captain  Kendrick's  command  from  Puebla  to  Vera 
Cruz,  Mexico,  between  the  18th  of  June  and  14th  July,  1848,  and  was 
the  only  oflScer  present  with  the  company  besides  Captain  Kendrick. 
During  this  time  Capt.  Kendrick  was  in  charge  of  two  specie  wagons. 

During  the  time  the  command  remained  in  camp  at  Jalapa,  these 
wagons  were  placed  at  some  ten  or  twelve  yards  from  the  tent 
occupied  by  Captain  Kendrick  and  myself,  and  in  view  of  the  same. 
A  special  guard  was  placed  over  these  wagons,  and  orders  given  re- 

J)eatedly  to  the  sentinels  and  non-commissioned  officers  to  be  particu- 
arly  watchful  of  these  wagons.  Captain  Kendrick  was  never  absent 
from  camp  at  night,  and  seldom  during  the  day,  and  never  without 
mentioning  it  to  me,  that  I  might  have  a  care  of  matters  during  his 
absence. 

On  or  about  the  Tth  of  July,  (while  at  Jalapa,)  the  captain  came 
into  the  tent  and  stated  that  one  of  the  specie  boxes  had  been  broken 
open  ;  and  as  Corporal  Dickson  had  disappeared,  it  was  supposed  to 
have  been  broken  open  by  him.  He  has  not  since  been  with  the 
company.  To  the  best  of  my  knowledge  and  belief,  (I  assisted  in 
counting  the  money,)  |1, 294  66  were  taken  from  the  box.  All  the 
boxes  were  very  securely  nailed.  I  had  no  reason  until  this  event  to 
believe  Corporal  Dickson,  who  had  been  acting  ordnance  sergeant, 
and  who,  under  supervision  of  Captain  Kendrick,  had  been  placed 
(in  connexion  with  the  guard)  in  the  especial  charge  of  these  specie 
wagons,  to  be  otherwise  than  an  honest  and  trustworthy  man.  I  have 
known  him  since  August  9,  1847. 

I  heard  a  man  in  the  employment  of  the  quartermaster's  depart- 
ment say  to  Captain  Kendrick  that  he  was  unable  to  find  any  iron 
safes  in  Jalapa  for  sale. 

I  know  of  no  additional  and  reasonable  precautions  that  Captain 
Kendrick  could  have  taken  to  avoid  this  robbery.  He  appeared 
anxious  and  at  all  times  cautious  of  his  charge. 

JOSEPH  SWIFT  TOTTEN, 

1st  Lieut,  2d  Artillery, 

Subscribed  and  sworn  to  before  me,  this  15th  day  of  August,  1848. 

E.  DELAFIELD  SMITH, 

Commissioner  of  Deeds. 

Adjutant  General's  Office, 

February  21,  1849. 
I  certify  that  the  above  is  a  true  copy  from  the  original. 

AB%\ftla'(vit  Ad^'vjA.QjYvX.  Qc^ivi^QX 
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State  of  New  York,         ) 
City  and  county  of  New  York,  )     ' 

Personally  appeared  Sergeant  M.  0.  Teel  before  me,  H.  Denison 
Townsend,  and  certified  as  follows : 

I  am  Ist  sergeant  of  company  B,  2d  artillery.  I  accompanied  the 
command  in  charge  of  wagons  containing  ordnance  stores,  and  also 
two  specie  wagons,  the  whole  in  charge  of  Captain  Kendrick,  from 
Puebla  to  Vera  Cruz.  A  special  guard  was  kept  over  these  two 
wagons,  and  they  were  always  placed  near  Captain  Kendrick' s  tent. 
I  was  present  with  him  when  he  made  his  inspection  of  them  on  the 
Tth  July  at  Jalapa.  I  saw  that  one  of  the  specie  boxes  had  had  its 
cover  pried  off.  There  was  a  bag  of  specie  at  each  end  of  this  box, 
and  an  empty  space  between  them  large  enough  to  contain  another 
bag  of  the  same  size,  or  a  little  larger ;  these  bags  were  partially 
open.     This  box  was  a  substantial  one,  and  strongly  nailed. 

Suspicion  fell  on  Corporal  Dickson,  who,  as  an  additional  safe- 
guard, had  been  directed  to  sleep  in  the  wagon  in  which  the  broken 
box  was  found ;  and,  on  inquiry,  ne  could  not  be  found,  nor  has  he 
since  been  heard  of  to  my  knowledge. 

His  description  was  at  once  sent  to  the  American  governor  of  Ja- 
lapa, and  to  the  various  guards  in  the  city,  and  patrols  sent  out. 

1  am  well  acquainted  with  Corporal  Dickson  ;  have  known  him  for 
about  two  years ;  have  been  intimate  with  him  ;  and  never,  until  this 
robbery,  had  the  least  doubt  of  his  perfect  integrity.  I  deemed  him 
a  very  proper  person  to  be  placed  in  the  specie  wagons,  and  this  was 
his  general  character  in  the  company. 

During  our  stay  at  Jalapa,  Captain  Kendrick  was  very  seldom  ab- 
sent from  camp  ;  and  never,  to  my  knowledge,  at  night.  Whenever 
he  left,  he  called  the  attention  of  Lieutenant  Totten  (the  only  sub- 
altern with  the  command)  and  my  own  to  the  matters  in  his  charge. 
He  always  seemed  anxious  about  this  specie.  He  often  visited  the 
wagons  and  the  guards  by  day  and  night.  I  do  not  know  what  ad- 
ditional safeguards  he  could  have  adopted.  The  specie,  being  in 
large  boxes,  (not  filled  on  account  of  the  too  great  weight,)  could  not 
have  been  put  in  his  tent,  and  the  tent  be  inhabited. 

M.  C.  TEEL, 
let  Sergeant  Company  B,  2d  Artillery, 

Sworn  to  and  subscribed  before  me,  this  23d  day  of  August,  A.  D. 

1848. 

H.  DENISON  TOWNSEND, 

Commissioner  of  Deeds  for  the  city. 


Adjutant  General's  Office,  February  21,  1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


I 
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State  of  New  York,         ) 
City  and  county  of  New  York,  \ 

Personally  appeared  Corporal  Stephan,  company  D,  2d  artillery, 
before  me,  E.  Delafield  Smith,  a  commissioner  of  deeds,  and  testified 
as  follows : 

I  was  on  guard  often  over  the  specie  wagons  as  a  non-commissioned 
officer  during  the  march  from  Puebla  to  Vera  Cruz.  Captain  Ken- 
drick  visited  the  guard  and  wagons  frequently  during  the  day  and 
night,  giving  and  repeating  orders  to  guard  the  wagons  carefully; 
the  wagons  were  near  the  captain's  tent.  If  anything  suspicious  oc- 
curred, the  captain  was  to  be  called  up.  If  the  sentinel  saw  any  leave 
the  wagons  at  night,  he  was  to  call  for  the  corporal  of  the  guard 
and  have  him  examined.  Captain  Kendrick  guarded  the  wagons  as 
much  as  he  possibly  could.  I  was  a  tent-mate  (during  the  daytime) 
of  Corporal  Dickson  at  Jalapa,  and  have  known  him  for  nearly  two 
years,  and  always  thought  him  a  very  honest  man.  I  have  not  seen 
him  since  the  night  of  the  robbery. 

JOHN  STEPHAN. 

Sworn  and  subscribed  to  before  me,  this  22d  day  of  August,  1848. 

E.  DELAFIELD  SMITH, 
CommiBsioner  of  Deeds. 


Adjutant  General's  Office,  February  21,  1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


State  of  New  York,         ) 
City  and  county  of  New  York,  )     ' 

Personally  appeared  Sergeant  George  Orwell,  company  B,  2d  artil- 
lery, before  me,  E.  Delafield  Smith,  a  commissioner  of  deeds,  and  de- 
posed as  follows : 

I  was  often  the  non-commissioned  officer  of  the  guard  placed  over 
the  specie  wagons  in  charge  of  Captain  Kendrick  during  the  march 
from  Puebla  to  Vera  Cruz,  and  while  we  were  encamped  at  Jalapa. 
The  orders  given  by  Captain  Kendrick,  and  often  repeated,  were  cal- 
culated to  secure  the  vigilance  of  the  sentinels,  and  he  frequently 
visited  the  guard  and  wagons  by  day  and  night.  No  soldiers  or 
citizens  were  allowed  about  the  wagons  and  no  one  was  to  enter 
them  after  eight  o'clock  at  night,  or  to  leave  them,  unless  to  go  to 
the  sink,  and  then  not  to  go  beyond  the  bounds  of  the  sentinels.  If 
anything  suspicious  occurred,  it  was  at  once  to  be  arrested,  and  Capt. 
Kendrick  to  be  informed  of  it ;  and  this  by  day  and  night.  He 
seemed  very  anxious  about  the  wagons  in  his  charge.  I  do  not  know 
what  more  he  could  have  done. 

I  have  known  Corporal  Dickson,  who  had  orders  to  sleep  in  one  of 
the  wagons  for  the  purpose  oi  'wa\A^\Ti^\\.,l<^x  w^^xl^  two  years.    I 
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am  well  acquainted  with  him  ;  for  a  part  of  the  time  he  lived  in  the 
same  room  with  me.  I  always  believed  him  an  honest  and  trustwor- 
thy man,  and  he  was  so  esteemed  in  the  company  until  his  disappear- 
ance at  Jalapa.  I  do  not  know  of  any  additional  means  that  could 
have  been  taken  to  avoid  loss.     Captain  Kendrick  did  all  that  could 

be  done.  

GEORGE  ORWELL, 

Sergeant  Company  B,  2d  ArfiUery. 

Signed  and  sworn  to  before  me,  this  22d  day  of  August,  1848. 

E.  DELAFIELD  SMITH, 
Commissioner  of  Deeds. 


Adjutant  General's  Office, 

February  21,  1849. 
I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


State  of  New  York,         ) 
City  and  county  of  New  York,  )     ' 

Personally  appeared  Sergeant  Morton,  company  B,  2d  artillery,  be- 
fore me,  E.  Delafield  Smith,  a  commissioner  of  deeds,  and  made  oath 
as  follows : 

I  have  been  non-commissioned  officer  of  the  guard  over  the  specie 
wagons  in  charge  of  Captain  Kendrick  from  Puebla  to  Vera  Cruz.  He 
was  in  the  habit  of  visiting  the  guard  and  wagons  at  various  times, 
day  and  night,  and  seemed  very  anxious  and  careful  about  them.  I 
have  known  Corporal  Dickson  since  June,  1846,  and  always  believed 
him  a  trustworthy  man.  I  have  not  seen  him  since  the  night  of  the 
robbery. 

JAMES  MORTON. 

Sworn  to  and  subscribed  before  me,  this  22d  day  of  August,  1848. 

E.  DELAFIELD  SMITH, 
Commissioner  of  Deeds, 


Adjutant  General's  Office, 

February  21,  1849. 
I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


State  of  New  York,         ) 
City  and  county  of  New  York,  \     ' 

Personally  appeared  before  me,  E.  Delafield  Smith,  a  commissioner 
of  deeds.  Corporal  H.  H.  Evertson,  of  company  B,  2d  regiment  of  ta- 
tilJerjr,  who  deposes  and  aaya  that  he  belonged  to  saVd  coxcL-^^Ti^  ^  ^ 
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2d  artillery,  and  that  he  accompanied  two  United  States  wagons  con- 
taining specie  (ordnance  funds  belonging  to  the  United  States)  on  the 
inarch  from  Puebla,  Mexico,  to  Jalapa,  Mexico,  and  that,  to  the  best 
of  his  knowledge,  said  specie  was  properly  boxed  and  secured,  and  all 
precautions  for  its  safe  conveyance  made  use  of  by  Captain  Kendrick, 
the  officer  in  charge ;  a  strong  guard  being  placed  over  it  at  all  times, 
and  the  strictest  orders  given  concerning  the  same,  no  person  what- 
ever being  allowed  to  go  near  or  interfere  with  said  wagons  except 
the  commanding  officer,  teamsters  in  charge  of  the  teams,  and  Cor- 

f)oral  Dickson,  a  non-commissioned  officer  of  B  company,  2d  artil- 
ery,  who  was  acting  ordnance  sergeant,  and  in  special  charge  of  said 
wagons. 

This  deponent  further  states  that  he  was,  and  had  been,  acquaint^ 
with  said  Dickson  since  his  joining  the  company,  in  1846,  and  that 
he  had  not  the  slightest  doubt  of  his  integrity,  &c.,  until  his  deser- 
tion, at  the  city  of  Jalapa,  Mexico,  on  the  6th  or  7th  July  last,  and 
that  up  to  that  time  he  believed  him  worthy  of  the  trust  reposed  in 
him  by  his  commanding  officer. 

And  furthermore,  that  the  teamsters  connected  with  the  wagons 
referred  to  were  not  allowed  to  leave  or  visit  their  wagons  during  the 
night  without  reporting  to  the  sergeant  of  the  guard,  it  being  his 
duty  to  report  all  suspicious  circumstances  immediately  to  the  com- 
manding officer. 

HENRY  H.  EVERTSON. 

Sworn  and  subscribed  this  15th  day  of  August,  1848,  before  me. 

E.  DELA.FIELD  SMITH, 
Commissioner  of  Deeds. 

Adjutant  General's  Office, 

February  21, 1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


State  of  New  York,        ) 
City  and  county  of  New  York,  )     ' 

Personally  appeared  Corporal  John  J.  Jordan,  company  B,  2d  ar- 
tillery, before  me,  E.  Delaneld  Smith,  a  commissioner  of  deeds,  and 
made  oath  as  follows : 

I  was  the  non-commissioned  officer  of  the  guard  placed  over  the 
specie  wagons  in  charge  of  Captain  Kendrick,  at  the  time  of  the  rob- 
bery of  one  of  them  in  Jalapa.  Privates  Hale,  Reitmeyer,  and  Min- 
gus  were  members  of  the  guard.  Of  the  circumstances  of  the  robbery 
I  have  no  personal  knowledge.  Corporal  Dickson,  as  an  additional 
security,  was  ordered  to  sleep  in  one  of  the  wagons,  as  he  had  been 
before.  I  have  not  seen  him  since  that  time.  During  the  daytime  the 
was  a  tent-mate  of  mine.  I  had  no  doubt  of  his  being  an  honest  man  till 
the  time  of  his  disappeaiauce,    Ga^t».YVi  K^\A\\at  ixQc^uently  visited 
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the  guard,  and  called  me  up  at  night,  and  manifested  much  anxiety 
and  care  in  reference  to  the  money.  His  orders  were  very  strict ;  to 
be  vigilant,  and  if  anything  suspicious  occurred  he  was  to  be  called 
up.  I  do  not  see  how  he  could  have  been  more  careful  than  he  was 
to  avoid  loss.     I  have  known  Corporal  Dickson  since  June,  1846. 

JOHN  J.  JORDAN, 
Corporal  company  B,  2d  artillery. 

Sworn  to  and  subscribed  before  me,  this  twenty-third  day  of  August, 
1848. 

E.  DELAFIELD  SMITH, 
Com.  of  deeds  for  the  dty  and  county  of  N.  Y. 


Adjutant  General's  Office, 

February  21,  1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 

Assistant  Adjvlant  General. 


Personally  appeared  Private  Hale,  company  B,  2d  artillery,  before 
me,  E.  Delafield  Smith,  a  commissioner  of  deeds,  and  made  oath  as 
follows : 

I  was  a  member  of  the  guard  specially  in  charge  of  the  specie  wag- 
ons in  Jalapa,  at  the  time  one  of  them  was  robbed.  Of  the  circum- 
stances of  the  robbery  I  know  nothing.  I  saw  Corporal  Dickson  go 
into  the  wagon  about  fifteen  minutes  before  I  was  relieved,  and  did 
not  again  leave  while  I  was  on  post.  I  have  known  Corporal  Dick- 
son for  two  years,  and  never  doubted  his  honesty  until  this  aflfair.  I 
have  never  seen  him  since  that  night. 

his 

BARNARD  x  HALE. 

mark 

Sworn  and  subscribed  to  before  me,  this  twenty-third  day  of  August, 
1848. 

E.  DELAFIELD  SMITH, 
C(ym.  of  deeds  far  the  dty  and  county  of  N.  T, 


Adjutant  General's  Oppicb, 

February  21,  1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

K  D.  TOWNSEND, 

Assistant  Adjutant  General. 
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Personally  appeared  before  me,  E.  Delafield  Smith,  a  oommisBioner 
of  deeds,  Private  George  Mingus,  and  made  oath  as  follows: 

I  was  a  member  of  the  guard  at  the  time  the  specie  wagon  was 
robbed  at  Jalapa.  I  have  no  personal  knowledge  of  the  circumstances 
of  the  robbery.  I  have  not  seen  Corporal  Dickson  since  that  night. 
He  did  not  leave  the  wagon  while  I  was  on  post. 

his 

GEORGE  +  MINGUS. 

mark 

Sworn  and  subscribed  to  before  me,  this  twenty-third  day  of  August, 
1848. 

E.  DELAFIELD  SMITH, 
Com.  of  deeds  for  the  city  and  county  of  N.  T, 


Adjutant  Gknekal's  Office, 

February  21,  1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 

Assistant  Adjutant  General. 


Personally  appeared  Private  Reitmeyer,  company  B,  2d  artillery, 
before  me,  E.  Delafield  Smith,  a  commissioner  of  deeds,  and  made 
oath  as  follows : 

I  was  a  member  of  the  guard  over  the  specie  wagons,  in  Jalapa,  at 
the  time  one  of  them  was  robbed.  I  saw  Corporal  Dickson  leave  the 
wagon  at  half-past  eleven  o'clock,  about  half  an  hour  before  I  was 
relieved.  He  said  he  had  the  diarrhoea.  He  did  not  go  back  while  I 
was  on  post.  He  had  a  blanket  on,  folded  in  front,  in  tne  way  soldiers 
wear  their  blankets,  his  hands  being  held  in  front.  I  have  not  seen 
him  since.  I  saw  Captain  Eendrick  visit  the  guard  and  the  wagons 
that  night  several  times,  as  he  had  also  at  other  times. 

AUGUST.  REITMEYER. 

Sworn  to  and  subscribed  before  me,  this  twenty-third  day  of  August, 
1848. 

E.  DELAFIELD  SMITH, 
Com.  of  deeds  for  the  city  and  county  of  N.  T. 


Adjutant  General's  Office, 

February  21,  1849. 

I  certify  that  the  above  is  a  true  copy  from  the  original. 

E.  D.  TOWNSEND, 

Assistant  AdjtUant  General. 


34Tn  Congress,  )    HOUSE  OF  REPRESENTATIVES.    {   Report 
Sd  Session.      \  I    No.  74. 


WILLIAM  F.  WAGNER. 

[To  accompany  bill  H.  R.  No.  712.] 


January  16,  1857. 


Mr.  Taylor,  from  the  Committee  of  Claims^  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  were  re/erred  the  memorial  of  Wil- 
liam F.  Wagner  and  the  accompanying  papers,  have  had  the  sama 
under  consideration,  and  now  report :  * 

The  petitioner,  William  F.  Wagner,  was  marshal  of  the  United 
States  for  the  eastern  district  of  Louisiana  in  1847.  Whilst  holding 
that  office,  a  suit  was  instituted  in  the  district  court  of  that  district  b^ 
the  United  States  against  a  quantity  of  timber  alleged  to  have  been 
illegally  cut  by  trespassers  on  the  lands  of  the  United  States,  and  an 
order  for  the  sequestration  of  the  timber  was  issued  by  the  district 
court,  commanding  him  to  take  the  timber  in  question  into  his  keeping. 

In  obedience  to  this  order  of  the  court,  the  petitioner  went  into  the 
district  of  country  in  which  the  timber  was  situated  and  seized  it. 
This  seizure  was  made  at  a  distance  of  one  or  two  hundred  miles  from 
the  city  of  New  Orleans  ;  and  it  became  his  duty,  under  the  law  in 
force,  to  provide  for  its  safe  keeping,  and  to  protect  it  from  being  car- 
ried off  by  those  who  had  cut  it.  He  therefore  put  a  keeper  in  charge 
of  the  property,  who  continued  in  charge  of  it  from  the  16th  of  June, 
1847,  to  the  29th  of  January,  1848,  amounting  to  two  hundred  and 
twenty-eight  days,  for  which  he  paid  him  at  the  rate  of  |2  50  a  day*. 
This  payment  is  shown  by  the  receipt  of  the  keeper  ;  and  the  sum  sa 
paid,  together  with  the  fees  due  the  marshal^  amounted  to  the  sum  of 
six  hundred  and  sixty- six  dollars.  The  account  presented  was  certi- 
fied by  the  district  judge  to  have  been  examined  and  approved. 

In  the  latter  part  of  the  year  1847,  a  suit  was  brought  by  the  United 
States  against  the  schooner  Renaissance  and  cargo.  The  schooner 
was  seized  by  the  marshal  under  the  authority  of  the  courts  and  was 
condemned  and  sold.  The  costs  and  various  expenses  incurred  in  the 
course  of  the  proceedings,  for  the  sale,  &c.,  amounted  to  $533  35, 
which  was  paid  out  of  the  proceeds  of  the  property  sold ;  but,  upon  an 
appeal  to  the  circuit  court,  the  decree  of  the  district  court  was  reversed 
condemning  the  vessel  and  cargo,  and  the  marshal  was  compelled  to 
pay  the  amount  he  had  received  over  to  the  claimants. 

These  claims  were  presented  to  the  Navy  Department,  but  were  not 
paid,  as  there  were  no  funds  under  the  control  of  that  department  to 
pay.  They  were  then  referred  to  the  Interior  Department.  There 
was  some  inclination  there  to  regard  them  as  payable  out  of  the  jadid- 
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ary  fund,  and  they  were  sent  to  the  Comptroller's  office.  The  Comp- 
troller did  not  think  that  they  could  oe  paid  out  of  the  judiciary 
fund,  but  would  require  for  their  payment  the  intervention  of  Con- 

gress.  In  the  report  from  his  office,  which  is  among  the  papers 
efore  the  committee,  the  Comptroller  expresses  doubts  as  to  the  pro- 
priety of  allowing  the  amount  paid  to  the  keeper  who  had  charge  of 
the  timber  seized  by  the  United  otates,  as  cut  upon  the  public  land, 
without  proof  of  the  necessity  for  that  service  and  of  its  reasonableness. 
He  also  expressed  doubts  whether  the  marshal  ought  not  to  be  required 
to  have  recourse  upon  the  captors  who  libelled  the  Renaissance  and 
her  cargo. 

Your  committee  are  of  opinion  that  the  claims  .ought  to  be  paid. 
The  correctness  and  reasonableness  of  the  charges  in  the  timber  case 
are  certified  to  by  the  district  judge.  In  the  case  of  the  Renaissance 
and  cargo,  the  correctness  of  the  account  is  certified  by  the  district 
judge,  and  the  disbursement  of  the  amount  is  established  by  the  oath 
of  the  marshal.  When  a  public  officer  employs  his  own  money  in 
defraying  expenses  incurred  in  proceedings  had  at  the  instance  of  the 
United  States,  he  certainly  ought  to  be  repaid,  without  being  burdened 
with  the  task  of  seeking  payment  from  third  parties,  (as  in  the  case  of 
the  Renaissance,)  who  might  possibly  have  oeen  compelled  to  make 
the  payment  if  the  court  had  not  neglected  to  perform  its  duty,  as 
suggested  by  the  Comptroller. 

Your  committee,  therefore,  report  a  bill  for  the  relief  of  Mr.  Wag- 
ner, and  recommend  its  passage. 


'Thb  United  States, 

V8,  ^  Untied  States  District  Court. — No.  6388. 

A  LOT  OP  TIBIBBR. 

Received  January  29,  1848,  from  W.  F.  Wagner,  United  States 
marshal,  five  hundred  and  seventy  dollars  for  keeping  in  the  above 
case,  from  June  16,  1847,  to  date  inclusive — say  two  hundred  and 
twenty-eight  days,  at  $2  50  per  day. 

$510  00.  JOHN  EVANS. 

The  United  States,  )  j^  ^^^  ^^^.^^^  States  District  Court  far  the  Dis- 

.  ^**  i  trict  of  Louisiana. — jK'b.  6388. 

A  lot  of  timber.     )  "^ 

**This  was  a  civil  suit,  instituted  by  the  district  attorney,  claiming 
as  the  property  of  the  United  States  a  lot  of  timber,  cut  upon  the 
public  lands  of  the  United  States  in  Louisiana." 

184T. 

June  5. — Writ  of  sequestration |2  00 

Petition  $2;  Monition  |10 12  00 

Mileage  to  make  seizure  and  take  possession,  four 

hundred  miles 40  00 

*     Mileage  of  keeper,  four  hundred  miles 40  00 

June  17.— Notice  of  trial 2  00 

96  00 
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1848. 
January  29. — ^Paid  keeper  of  said  timber  from  the  day  of 

sequestration,  June  16, 1847,  to  January  29, 
1848,  inclusive,  two  hundred  and  twenty- 
eight  days,  at  $2  50  per  day |5T0  00 

Amount  of  marshal's  fees 666  00 


Stated  by  W.  F.  WAGNER, 

United  States  Marshal. 
Examined  and  approved  : 

THEO.  H.  McCALEB, 

United  States  Jvdge. 

On  the  29th  February,  1848^  the  district  attorney,  by  instructions 
from  the  Secretary  of  the  Navy  and  from  the  Solicitor  of  the  Treasury, 
discontinued  the  proceedings  in  this  matter,  and  the  property  was 
unconditionally  restored  to  the  claimants. 

W.  F.  WAGNER, 
Laie  United  States  Marshal. 


District  of  Louisiana : 

I,  W.  F.  Wagner,  marshal  of  the  United  States  for  the  district  of 
Louisiana,  beiug  duly  sworn,  do  depose  and  say  :  That  all  the  services 
charged  in  the  following  bill  of  costs,  have  been  actually  and  neces- 
sarily performed,  as  therein  charged,  and  that  the  disbursements 
therein  charged  have  been  by  me  actually  paid,  and  the  sums  charged 
OS  fees  are  such  as  are  allowed  by  the  statutes  of  the  United  States,  or 
by  the  statutes  of  the  State  of  Louisiana,  as  I  sincerely  believe  to  be 
true, 

W.  F.  WAGNER, 
Late  United  States  Marshal. 

Subscribed  and  sworn  before  me  this day  of  May,  1850. 

THEO.  H.  McCALEB, 

United  Stales  Judge, 

I,  Theodore  H.  McCaleb,  judge  of  the  United  States  district  court 
for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  I  have 
carefully  examined  the  items  charged  in  the  following  bill  of  costs, 
and  that  they  are  such  as  are  authorized  by  the  statutes  of  the  United 
States,  or  by  the  statutes  of  the  State  of  Louisiana,  and  are  strictly 
conformable  to  law,  and  that  such  services  were  necessary  and  proper 
in  the  said  cause. 

THEO.  H.  McCALEB, 

United  States  Judge, 
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The  United  States  )  In  the  United  States  District  Couriy 

vs,  >    District  of  Louisiana. — No.  6427. 

Schooner  Renaissance  and  cargo.  )    Prize  of  war, 

1847. 

December  6. — Admiralty  warrant  |2,  and  libel  50  cents |2  50 

Monition 10  00 

Mileage  to  execute  warrant 1  00 

December  7. — Serving  libel 2  00 

December  8. — Writ  of  arrest  for  witness 2  00 

Conveying  prisoner  before  United  States  com- 
missioner   1  00 

Discharging  prisoner  on  bail 50 

Mileage  to  arrest  witness,  two  expenses  of 

guard 2  00 

December  9. — Towage  across  the  river 5  00 

Paid  expenses  of  removing  vessel 8  00 

December  24. — Towage  from  Point  to  McDonoughville 15  00 

Paid  for  unbending  sails,  &c 7  00 

Proclamation  of  vessel  and  cargo 60 

Inventory  of  vessel  and  cargo 10  W 

Paid  for  discharging  cargo 10  00 

December  30. — Paid  for  pilotage  of  vessel  over  the  bar 24  50 

Paid  for  towage  from  sea 100  00 

1848. 

February  2. — Three  notices  to  appraisers  of  vessels  and  cargo.  3  00 

Paid  appraisers'  and  umpire's  fees,  $5  each...  15  00 

February  12.— Rale 50 

February  14. —  Venditioni  eocponas  of  vessel 2  00 

February  21. —Notice  of  trial.. 2  00 

February  28. — Paid  for  bringing  cargo  across  the  river 20  00 

Paid  for  labor  and  drayage,  &c.,  on  cargo 10  00 

Advertising  sale  of  vessel — 

Paid  '^Bee,"  French  and  English $12 

Paid  ^' Delta"  in  English 6 

18  00 

Commissions  on  sale  $600 13  76 

March  6. — Paid  for  keeping  and  guarding  vessel  and  cargo 

to  the  6th  March,  1848 — ninety-one  days,  at 

$2  50perday 227  50 

April  28.— Rule 50 

May  25. — Order  of  court  to  release  cargo  from  seizure 50 

Paid  proctor's  fee 17  00 

May  12. — Order  of  court 50 

June  16. — Citation  of  appeal  to  circuit  court 2  00 

533  35 


This  amount  was  deducted  from  the  proceeds  of  property  seized  in 
the  above  case,  and  sold  by  virtue  of  a  writ  of  venditioni  eayxmas  from 
the  United  States  district  co\iTt\  bwt  %\ibse<\uently  an  appeal  was 
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taken  to  the  United  States  circuit  court,  the  decision  of  the  district 
court  reversed,  and  the  marshal  ordered  to  pay  said  proceeds  over  to 
claimants ;  which  he  did,  as  the  whole  will  appear  from  copies  of 
orders  annexed,  and  the  receipt  of  the  proctors  for  claimants. 

W.  F.  WAGNER, 
Laic  United  States  Marshal. 


In  an  adjustment  of  the  account  of  expenses  of  courts  of  William 
F.  Wagner,  late  marshal  for  the  district  of  Louisiana,  (No.  103,  451,) 
the  following  were  refused  to  his  credit,  and  the  reasons  given  in 
the  statement  of  differences  as  follows,  viz : 

** Costs  taxed  paid  Thomas  J.  Durant,  attorney,  four  cases,  %Vl 
each,  all  prize  cases,  not  payable  out  of  judiciary  fund,  (apply  to 
Secretary  of  the  Navy,)  $68. 

"Marshal's  costs  in  suit  United  States  vs.  schooner  Renaissance, 
prize  of  war,  (apply  to  Secretary  of  Navy,")  |533  35.  A 

Paid  Thomas  J.  Durant  six  fees  of  |17  each  in  prize  cases,  not 
payable  out  of  judiciary  fund,  (apply  to  Navy  Department,)  |102. 

Marshal's  costs — United  States  vs,  Joseph  Bell  et  al.  Explanation 
required  as  to  character,  &c.,  of  suit,  $6  70.  A 

Abstract  of  costs  district  court,  February  term,  1847  ;  bill  No.  38 — 
Suit  against  a  ^^  lot  of  timber."  The  charge  of  |576  for  keeping  the 
timber  is  so  large,  that  some  explanation  should  be  afforded  respecting 
it  as  to  the  necessity  of  incurring  the  expense,  and  the  reasonable- 
ness of  the  charge.  It  should  also  be  approved  by  the  Secretary  of 
the  Navy.  The  whole  amount  of  the  bill  is  now  withheld  from  his 
credit— $666.  A 

The  vouchers  for  these  sums  appear  to  have  all  been  returned  to 
the  marshal,  with  the  Comptroller's  letter  advising  him  of  the  adjust- 
ment. 

On  the  1st  of  June,  1852,  the  Secretary  of  the  Navy  wrote  to  the 
Comptroller  as  follows,  viz: 

*^In  the  account  of  Wm.  F.  Wagner,  esq.,  late  United  States  mar- 
shal for  the  district  of  Louisiana,  presented  for  allowance,  are  the 
following  vouchers,  which  appear  to  me  to  be  chargeable  to  the 
*  judiciary'  fund,  and  are  therefore  referred  to  you  for  such  action  as 
may  be  deemed  proper. 

*^  Attorney's  fees  United  States  vs,  schooner  Tucateco  and  cargo, 
(prize,)  $17. 

**  Attorney's  fees  United  States  vs,  schooner  Monteguna,  $17. 

**In  these  cases  the  captured  property  was  condemned  and  sold,  and 
the  costs  were  chargeable  upon  the  proceeds,  as  in  all  prize  cases 
where  there  have  been  condemnation  and  sale.  There  must  have  been 
other  costs  besides  the  district  attorney's  fees  paid  by  the  marshal. 
He  does  not  explain  why  this  alone  is  left  unsettled. 

**Bm  of  costs  United  States  vs,  schooner  Renaissance  and  cargo, 
(prize,)  $533  35.  B 

^'  In  this  case  it  appears  that  there  was  no  final  condemnation,  the 
propertj  having  been  restored  upon  an  appeal  to  l\i^  cA.tcm\,  ^w«\». 
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The  costs,  therefore,  could  not  he  paid  out  of  the  proceeds,  and  there 
is  no  fund  out  of  which  the  department  can  pay  them. 

"Bill  of  costs  United  States  w.  Joseph  Bell  et  al.,timher  deposited, 
$6  TO.  B 

''Bill  of  costs  United  States  vs.  J.  Baldwin  and  J.  A.  Rogers,  con- 
tract, lot  of  timber,  timber  deposited,  $666.  B 

"  Marshal's  commissions,  $1  96. 

"  In  relation  to  these  timber  cases,  &c.,  it  is  presumed  that  all  ne- 
cessary information  can  be  obtained  at  the  office  of  the  Solicitor  of  the 
Treasury. 

"  So  far  as  this  department  has  any  control  over  the  account  of  Mr. 

Wagner,  it  will  be  settled  ;  and  it  requests  that  the  portion  of  it  now 

referred  to  your  office,  and  amounting  to  $1,247  61,  may  receive  early 

attention.     The  balance  of  $114  will  be  paid  by  the  Fourth  Auditor. 

*'  Very  respectfully,  your  obedient  servant, 

"WILL.  A.  GRAHAM. 

'*  Hon.  Elisha  Whittlbsby, 

First  Comptroller.*' 

With  this  letter  were  transmitted  the  vouchers  for  the  amounts  re- 
ferred to  in  it.  The  items  in  the  above  letter  which  I  have  marked 
B,  it  will  be  perceived,  are  the  identical  same  which  were  suspended 
as  aforesaid,  and  which  I  have  marked  A  in  the  preceding  extract 
from  the  differences,  made  upon  the  aforesaid  adjustment.  The  two 
items  of  |1T  each,  in  the  letter,  it  is  probable,  form  portion  of  the 
item  of  $68,  or  of  $102,  in  the  extract  of  differences.  The  item  of 
$5,  charged  in  case  of  J.  Baldwin  and  J.  A.  Rogers,  named  in  the 
letter,  does  not  appear  to  have  heretofore  been  before  the  accounting 
officers.  As  the  aforesaid  adjustment,  No.  103,451,  was  revised 
in  the  Comptroller's  office,  January  4,  1851,  and  there  are  pencil 
notes  on  some  of  the  vouchers  transmitted  with  the  Secretary's  letter, 
which  were  made  in  this  office  before  the  receipt  of  his  letter,  it  is 
evident  that  the  claims  were  submitted  to  him  subsequently  to  the 
action  of  the  accounting  officers  upon  them. 

The  Secretary  expresses  the  opinion  that  the  vouchers  named  in  his 
letter  are  chargeable  to  the  judiciary  fund.  I  do  not  concur  with  him 
entirely. 

First,  in  respect  to  the  seizures  of  war.  Where  they  are  con- 
demned as  prizes  of  war,  the  rule  seems  to  be  that  all  necessary  ex- 
penses incurred  in  bringing  them  into  the  jurisdiction  of  the  proper 
court,  and  all  costs  and  charges  incident  to  adjudication  which  are  on 
the  part  of  the  libellants,  are  payable  out  of  the  proceeds  of  such 
prizes  ;  but  that  such  portions  of  them  as  grow  out  of  the  interposi- 
tion of  the  claimants,  they  would  be  held  responsible  to  refund  to  the 
libellants. 

Where  they  are  not  condemned,  but  restored  to  the  claimants,  and 
justifiable  cause  of  seizure  should  exist,  then  it  would  be  in  the  power 
of  the  court  to  mulct  them  in  the  full  amount  of  the  costs  and  ex- 
penses, as  a  punishment  for  the  neglect  of  those  precautions  pointed 
out  in  the  laws  of  this  country  ^  which  would  have  afforded  them  im- 
muuity  from  molestation  ox  \iaTm  itoxxiWv^VwcA&^I^Y^  ^^-^^xwinent ; 
or  if  the  court  should  not  deem  it  eou^v^X^v^t  V\^  \\\&\,\^^\ici  yov^^ 
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the  whole  or  any  part  of  the  lihellant's  costs  and  expenses  upon  the 
claimants,  then,  upon  its  certificate  of  probable  cause,  the  United 
States  would  be  responsible  for  so  much  as  should  not  be  taxed  against 
the  claimants.  In  case  the  property  should  be  restored,  and  probable 
cause  refused  to  be  certified  by  the  court,  then  the  captors  would  have 
to  be  looked  to  for  the  expenses  incurred  in  bringing  in,  and  the  costs 
growing  out  of  the  libel.  And  the  claimants  would  have,  in  the  first 
place,  to  pay  the  costs  of  the  defence,  and  seek  restitution  from  the 
captors ;  they  would  also  have  an  action  in  damages  for  trespass 
against  the  captors. 

In  the  event,  however,  of  any  charges  growing  out  of  seizures  of 
war,  and  adjudication  upon  them  being  raised  against  the  United 
States,  I  do  not  think  that  the  judiciary  fund  would  be  applicable  to 
their  payment ;  but  that  the  proper  fond  to  resort  to  would  be  that 
appropriated  to  defray  the  expenses  of  the  war.  Or,  if  from  any 
cause  such  fund  should  not  be  existent,  then  the  legislation  of  CJongress 
would  have  to  supply  the  needful. 

The  judiciary  appropriation  is  based  upon  estimates  for  such  ex- 
penses of  judicial  proceedings  as  arise  in  the  ordinary  and  peacefol 
condition  of  things,  and  is  designed  only  to  defray  these.  Those 
which  the  extraordinary  exigencies  of  war  bring  about  must  be  other- 
wise provided  for. 

In  respect  to  the  cases  before  me,  that  of  the  schooner  Benaissance  and 
cargo,  alone,  appears  not  to  have  been  condemned.  It  therefore  is 
only  to  be  considered.  The  costs  in  the  others  cannot  be  charged 
against  the  United  States.  Then,  as  to  the  Benaissance  case,  no  cer- 
tificate of  probable  cause  has  been  presented ;  there  is  nothing  to 
show  that  the  court  exempted  the  claimants  and  the  captors,  or  either 
of  them,  from  costs ;  and  I  presume  that  the  balance  of  the  appropria- 
tion which  was  made  by  the  act  of  13th  May,  1846,  for  the  purpose 
of  *' prosecuting  the  war  to  a  speedy  and  successful  termination,"  if 
there  was  any,  has  long  since  passed  to  the  *^  surplus  fund."  Under 
these  circumstances,  it  seems  to  me  that  the  bill  claimed  cannot  be  al- 
lowed without  the  intervention  of  Congress — at  least,  that  the  ac- 
counting oflScers  have  no  authority  to  allow  it. 

The  next  item  of  importance  which  I  shall  consider  is  the  $666, 
the  amount  of  the  marshal's  bill  in  the  suit  against  a  ^Mot  of  tim- 
ber." It  contains  a  charge  for  "monition,  $10,"  which  I  think  not 
warranted  by  any  law.  A  charge  for  amount  *^paid  keeping  of  said 
timber  from  the  day  of  sequestration,  16th  June,  1847,  to  29th  Janu- 
ary, 1848,  inclusive,  228  days  at  |2  50  per  day |5T0  00 

and  for  mileage  of  keeper,  400  miles 40  00 

The  charge  of  |570  is  receipted  for  by  ^^John  Travis."  There  is 
no  evidence  that  he  was  paid  the  mileage.  The  suit  appears  to  have 
been  dismissed  on  the  29th  February,  1848,  one  month  after  the  last 
day  included  in  the  charge  for  keeping.  There  is  nothing  shown  re- 
specting the  timber  during  this  month,  whether  it  was  continued  and 
secured  in  the  custody  of  the  law,  or  was  rescued  or  abandoned  to 
chances,  or  in  any  other  circumstances,  does  not  appear.  And  as  re- 
spects the  keeping,  no  explanation  is  made  as  to  the  necessity  of  such 
an  expense  being  incurred.     Charges  of  this  deactV^Woxi  ^wi\.Wfe 
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accompanied  with  a  presentation  of  all  the  circumstances  that  were 
supposed  to  involve  the  necessity  of  the  expense ;  and  to  justify  the 
allowance,  it  should  be  made  evident  that  it  was  the  consequence  of  a 
precaution  which  fidelity  to  the  purposes  of  justice  required.  It  seems 
to  me  that  the  expense  might  have  been  avoided. 

The  suit,  it  appears,  was  brought  at  the  instance  of  John  Claiborne, 
agent  of  the  Navy  Department  for  the  preservation  of  live-oak  tim- 
ber. [See  district  attorney's  letter  of  June  5th,  1847,  on  file  in  So- 
licitor's oflSce.]  Suit  was  tried  and  verdict  rendered  for  defendant. — 
[See  district  attorney's  letter  of  January  30th,  1848,  on  file  in  Solici- 
tor's oflSce,  copy  of  which  is  herewith  presented.]  Further  proceedings 
discontinued  by  instructions  from  Secretary  of  Navy.  [See  district 
attorney's  report  of  June  30th,  1848.] 

A  letter  of  Claiborne  to  the  Secretary  of  the  Navy,  a  letter  of  the  Sec- 
retary to  him,  copies  of  which,  marked  respectively  A  and  B,  are 
hereto  attached;  and  the  letter  of  the  district  attorney  of  30th  Janu- 
ary, 1848,  above  referred  to,  will  give  a  knowledge  of  the  case. 
Respectfully  submitted, 

J.  M.  RAMSEY, 
September  29,  1853. 
Hon.  E.  Whittlbsby, 

ComptroUefT, 


A. 

New  Orleans,  January  19,  1848. 

Sir  :  The  trial  of  John  P.  Hickey,  for  trespass  on  the  public  lands 
in  the  parish  of  St.  Mary,  Louisiana,  has  resulted  in  bis  being  ac- 
quitted. The  verdict  of  the  jury  was  a  matter  of  great  and  uncon- 
cealed surprise  to  the  court,  as  well  as  to  the  district  attorney,  as  the 
evidence  was  considered  conclusive  against  the  accused.  It  seems 
that  the  jury  were  unwilling  to  convict  him  upon  the  grounds  that 
there  was  no  proof  that  he  had  actually  been  seen  with  an  axe  cutting 
timber,  nor  heard  to  order  others  to  do  so  ;  and  that  it  was,  moreover, 
testified  by  Messrs.  Deal  &  Vaughn  that  the  timber  was  intended 
to  be  used  in  the  construction  of  a  seventy-four  for  the  navy,  and  that 
they  were  sub-contractors  for  the  supply  of  timber  for  the  vessel. 
There  was  testimony  that  Hickey  had  remained  on  the  land  only  long 
enough  for  the  timber  to  be  cut  by  the  hands  employed  by  Deal  & 
Vaughn,  and  that  he  had  told  some  of  the  witnesses  that  so  soon  as 
he  was  paid  for  the  live  oak  he  would  leave  the  place,  and  actually 
did  so,  coming  to  this  city  to  seek  work  as  a  tailor.  It  was  also  shown 
to  the  jury  that  under  the  5th  section  of  the  act  of  September  4, 
1841,  under  which  Hickey  claimed  the  land  as  pre-emptor,  no  pre- 
emption rights  were  to  be  allowed  after  the  breaking  out  of  hostilities 
between  this  and  any  other  country;  and  that  the  United  States,  being 
engaged  in  a  war  with  Mexico  since  May,  1846,  no  register  could 
grant  a  pre-omption  certificate  after  that  date,  nor  could  any  settler 
acquire  any  pre-emption  rigVit  to  ou^  -^a^it oi \>^^  ^\M\g domain  under 
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the  terms  of  the  law.  In  the  face  of  this  array  of  testimony  and  law, 
an  intelligent  jury,  composed  of  residents  of  New  Orleans,  acquitted 
the  accused,  after  a  consultation  of  not  more  than  two  minutes.  This 
verdict  is  a  matter  of  astonishment  to  me,  as  I  had  taken  every  care 
to  procure  full  and  sufficient  evidence  to  insure  conviction  in  the  cases 
of  Doss  and  Hickey,  and  my  confidence  of  success  was  shared  by  the 
district  attorney.  Mr.  Durant  thinks  that  every  attempt  to  reclaim 
the  timber  from  Deal  &  Vaughn,  the  parties  in  possession  when  the 
seizure  was  made,  would  result  only  in  incurring  additional  costs  to 
the  department.  I  will  therefore  take  an  obligation  from  those  par- 
ties for  the  delivery  of  all  the  timber  to  the  Bureau  of  Construction 
and  Repair,  should  the  head  of  that  bureau  elect  to  take  it,  the  delivery 
to  take  place  upon  such  terms  and  at  such  point  as  the  parties  and 
the  bureau  may  agree  upon.  In  a  conversation  with  Messrs.  Deal  & 
Vaughn,  some  days  since,  they  expressed  their  willingness  to  deliver 
the  timber  to  the  department  on  such  conditions  as  they  had  already 
made  known  to  Commodore  Skinner.  Every  day's  exposure  must 
injure  the  timber,  which,  on  my  examination,  appeared  for  the  most 
part  sound  and  well  fitted  for  naval  uses  ;  and  I  therefore  make  the 
arrangement  with  Deal  &  Vaughn  the  more  readily,  as  I  am  con- 
vinced that  the  interests  of  the  department  will  be  served  by  its  being 
carried  out  without  further  delay.  The  case  against  Joseph  E.  Bell 
is  set  down  for  trial  on  the  15th  February,  and  I  trust  that  it  will 
have  a  different  termination  from  that  of  Hickey.  Doss  has  fled  to 
Texas,  and  I  have  not  been  able  to  obtain  any  information  as  to  his 
whereabouts  in  that  State. 

The  result  of  the  trial  of  Hickey  induces  me  respectfully  to  advise 
that  the  Secretary  of  the  Navy  should  ask  of  Congress  the  passage  of 
a  law  by  which  settlers  on  public  lands,  upon  which  live  oak,  red 
cedar,  or  white  cypress  may  grow,  should  be  prohibited,  for  a  limited 
time  after  their  settlement  might  begin — say  two  years — from  cutting 
any  more  of  said  timber  than  should  be  actually  necessary  for  build- 
ing or  cultivation  ;  and  that  should  any  settler  sell  any  such  timber 
within  the  period  limited,  the  proceeds  thereof  should  become  wholly 
the  property  of  the  United  States.  Such  a  law  would  tend  more  than 
any  other  measure  that  has  yet  been  adopted  to  prevent  the  sale  or 
destruction  of  these  valuable  timbers. 

I  am,  sir,  respectfully,  your  obedient  servant, 

JOHN  CLAIBORNE, 
Live  Oak  Agent. 

Joseph  Smith,  Esq.,  U.  S.  N,y 

Chief  of  Bureau  of  Yards  and  Docks,  Washington  City, 


B. 

Navy  Department,  February  8,  1848. 

Sir  :  Your  report  to  the  Bureau  of  Yards  and  Docks,  under  date  of 
the  19th  January  ultimo,  has  been  received  and  transmitted  to  this 
department.    Such  is  the  importance  of  the  point  ixA^Vj  >iJcL^  ^iSi\«\. 
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in  the  case  against  Hickey,  and  the  consequences  which  must  result 
if  the  act  of  1841  shall  be  considered  as  suspended  by  the  war  with 
Mexico,  that  I  have  felt  it  to  be  my  duty  to  lay  the  subject  before  the 
President.  With  habitual  respect  for  the  opinions  of  the  courts,  I 
cannot  concur  in  the  construction  given  by  the  court  in  this  place. 
The  fifth  section  of  the  act  clearly  was  intended  to  apply  to  those 
sections  which  provide  for  the  distribution  of  the  proceeds  of  the 
sales  of  the  public  lands,  and  to  suspend  this  system  in  time  of  war 
with  a  foreign  nation.  The  object  certainly  was,  that  the  revenues 
from  this  source  should  all  remain  in  the  treasury  for  common  defence 
during  the  period  of  war.  Superadded  to  the  sections  authorizing 
distribution,  are  those  which  establish  the  systems  of  pre-emptions,  by 
which  settlers  who  are  unable  at  the  time  of  entering  on  the  public 
lands  to  n)ake  payment,  but  who  declaring  their  purpose  to  buy,  and 
making  special  improvements,  are  permitted  to  occupy  a  fractional 
subdivision  for  twelve  months,  and  then  purchase  in  preference  to 
any  others.  This  system  was  intended  and  is  believed  to  facilitate 
the  sales  of  the  public  lands,  and  of  course  increase  the  revenue 
arising.  It  could  not  have  been  the  intention  of  Congress  to  have 
suspended  this  system,  producing  such  results  during  the  existence  of 
war,  when  revenue  was  required  for  the  public  purpose  of  carrying  on 
the  war ;  no  such  construction  has  been  placed  on  the  act  by  the  Ex- 
ecutive, by  whom  sales  of  the  public  lands  have  been  encouraged  in 
every  form,  whether  by  public  sale,  private  entry,  or  pre-emption ; 
and  the  acts  passed  by  Congress  since  the  declaration  of  the  present 
war,  exempting  lands  in  the  occupation  of  settlers  from  location  in 
satisfaction  of  soldiers'  bounty  lands,  show  that  it  was  not  supposed 
by  Congress  that  the  pre-emption  system  is  suspended.  As  doubts 
have  been  created  on  tne  subject  by  the  decision  of  the  court  in  Hick- 
ey's  case.  Congress  will  act  on  the  question ;  and  in  the  mean  time  the 
President  directs  me  to  instruct  you  not  to  institute  or  prosecute  pro- 
ceedings against  actual  settlers  claiming  pre-emptions  on  declarations 
made  since  the  commencement  of  the  war  with  Mexico. 

In  the  case  of  Hickey,  and  perhaps  in  others,  you  appear  to  have 
treated  as  trespassers  on  the  public  lands  persons  who  have  taken 
posse^ssion  with  declaration  of  intention  to  improve  and  purchase  as 

S)re-emptioners,  on  the  ground  that  the  steps  were  not  taken  in  good 
aith,  but  with  the  purpose  of  cutting  and  removing  timber  from  the 
public  lands  in  fraud  of  the  law.  The  act  of  1841  contemplates  the 
settler  as  unable  to  pay  for  the  land  at  the  time  of  settlement,  and 
not  only  acknowledges  his  right  to  exercise  acts  of  ownership  to  aid 
him  in  paying  the  minimum  price  at  the  end  of  the  term  of  twelve 
months,  but  makes  improvement,  by  clearing  a  portion  of  the  land,  a 
duty  which  he  must  perform.  In  the  case  of  lands  not  specially  re- 
served for  naval  purposes,  the  question  of  the  right  of  the  settler  to 
perfect  his  title  belongs  to  the  Treasury  Department ;  and  if  the  proof 
is  satisfactory  to  the  officers  acting  under  that  department,  the  pur- 
chase money  received  by  them,  and  a  certificate  or  patent  issued,  it  is 
not  only  not  the  province  of  the  Navy  Department  or  its  agents  to 
question  the  validity  of  the  title ^  but  I  have  no  doubt  that  the  right 
relates  back  to  the  date  of  t\ie  dec\at«A;\o^,  %i\A  X^^izKoa^  oiK  interme- 
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diate  acts  of  ownership  in  cutting  and  selling  timber,  or  in  any  other 
manner  treating  the  land  as  absolutely  the  property  of  the  settler  ; 
while  a  fraudulent  declaration,  without  the  intent  to  purchase,  does 
not  confer  the  right  so  to  use.  It  is  always  difficult  to  determine  the 
quo  animo,  and  proceedings  founded  on  the  belief  that  the  settlement 
is  not  in  good  faith  ought  to  be  adopted  with  extreme  caution.  When 
the  act  of  1831  passed,  all  settlers  on  the  public  lands  without  pay- 
ment were  trespassers.  By  the  act  of  1841  they  cease  to  be  so,  and 
inducements  are  held  out  to  the  poor  man  to  settle,  improve,  and 
cultivate,  that  he  may  be  able  by  his  labor  to  pay  for  his  home. 

If  you  have  seized  timber  cut  from  public  land  not  reserved  from 
sale,  or  instituted  prosecutions  for  trespasses  in  cutting  it  from  lands 
claimed  by  a  settler,  with  a  declared  purpose  of  becoming  a  pre- 
emptioner,  and  the  settler  shall  have  been  on  the  land  at  the  date  of 
the  prosecution,  his  time  of  payment  unexpired,  or  shall  have  received 
at  the  land  office  a  certificate  of  payment  before  trial,  entitling  him 
to  a  patent,  you  will  have  the  prosecution  dismissed^  and  the  timber 
restored  ;  and  if  judgments  shall  have  been  rendered  in  such  cases, 
you  will  suspend  proceedings  to  enforce  them,  and  report  them  to  the 
department,  with  copies  of  the  judgments. 

oe  pleased  to  acknowledge  this  letter  on  its  receipt. 

I  am,  sir,  very  respectfiilly,  your  obedient  servant, 

J.  Y.  MASON 

JoHK  Claiborne,  Esq., 

Live  Oak  Agent,  Ac. ,  New  ^Means. 


Navt  Departboent, 

December  6, 1853. 

Sir:  Tour  letter  of  the  11th  ult.,  returning  "certain  accounts  of 
Wm.  F.  Wagner,  esq.,  late  United  States  marshal  for  the  district  of 
Louisiana,"  with  a  report  upon  the  subject,  has  been  received. 

The  accounts  presented  being  for  expenses  alleged  to  have  been  in- 
curred by  the  marshal  in  suits  brought  directly  by  and  in  behalf  of 
the  United  States,  the  department  was  of  the  opinion  that,  if  properly 
vouched,  and  approved  by  the  United  States  court  under  whose  order 
they  were  incurred,  and  not  otherwise  provided  for,  they  were  charge- 
able to  the  appropriation  for  ^'defraying  the  expenses  of  suits  in 
which  the  United  States  are  concerned,  and  of  prosecutions  for  offences 
committed  against  the  United  States,  and  for  the  safekeeping  of  pris- 


oners." 


There  is  no  fund  under  the  control  of  this  department  out  of  which 
the  bills  can  be  paid ;  and  as  they  appear  to  have  been  examined  and 
approved  by  the  judge  of  the  Unitea  States  court  for  the  eastern  dis- 
trict of  Louisiana,  they  are  respectfully  returned  to  you  for  your  final 
decision,  which  you  are  requested  to  communicate  to  the  claimant. 
I  am,  very  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 
Hon.  Elisha  Whittlrsey, 

M'rs^  Comptroller  J  Treasury  Department. 


12  william  f.  waoner. 

Navy  Department, 

December  5,  1853. 

Sir:  Your  letter  of  the  15th  ultimo,  returning  ^'  certain  accounts 
of  Wm.  F.  Wagner,  esq.,  late  United  States  marshal  for  the  district 
of  Louisiana,"  with  a  report  upon  the  subject,  has  been  received. 

The  accounts  presented  being  for  expenses  alleged  to  have  been  in- 
curred by  the  marshal  in  suits  brought  directly  by  and  in  behalf  of 
the  United  States,  the  department  was  of  opinion  that,  if  properly 
vouched  and  approved  by  the  United  States  court,  under  whose  orders 
they  were  incurred,  and  not  otherwise  provided  for,  they  were  charge- 
able to  the  appropriation  for  ^'defraying  the  expenses  of  suits  in 
which  the  United  States  are  concerned,  and  of  prosecutions  for  offences 
committed  against  the  United  States,  and  for  the  safekeeping  of  pris- 
oners." 

There  is  no  fund  under  the  control  of  this  department  out  of  which 
the  bills  can  be  paid ;  and  as  they  appear  to  have  been  examined  and 
approved  by  the  judge  of  the  United  States  court  for  the  eastern  dis- 
trict of  Louisiana,  they  are  respectfully  returned  to  you  for  your  final 
decision,  which  you  are  requested  to  communicate  to  the  claimant. 

I  am,  very  respectfully,  your  obedient  servant, 

J.  C.  DOBBLN. 

Hon.  EusHA  Whittlbsey, 

First  Comptroller  of  the  Treasury. 


Department  of  the  Interior, 

Washington,  July  30,  1856. 

Sir  :  Tour  note  of  the  2l8t  instant,  enclosing  the  letter  of  W.  F. 
Wagner,  esq.,  ex-marshal  for  the  eastern  district  of  Louisiana,  dated 
the  3d  instant,  calling  your  attention  to  an  old  claim  of  his,  which  he 
alleges,  had  been  a  long  time  before  this  and  the  Navy  Department, 
was  received  on  the  2  2d  instant. 

No  evidence  appearing  upon  the  records  of  this  department  that 
the  claim  referred  to  had  ever  been  here,  inquiry  was  made  at  the 
Navy  Department,  and  it  was  ascertained  that  the  claim  had  been  ad- 
justed so  far  as  that  department  had  the  power  to  do  so ;  payment 
made  accordingly,  and  the  papers  referred  to  the  First  Comptroller  of 
the  Treasury,  in  order  that  the  balance  of  the  account,  $1,247  01, 
or  such  portion  as  might  be  deemed  payable,  might  be  paid  out  of  the 
judiciary  fund. 

Recourse  was  then  had  to  the  papers  themselves,  which  were  kindly 
loaned  by  the  Comptroller  for  inspection. 

Upon  a  cursory  examination  of  them,  it  is  believed,  that  if  the 
action  of  the  Navy  Department  is  correct,  Mr.  Wagner  cannot  be 
relieved  without  the  intervention  of  Congress  ;  none  of  the  accounts 
being,  as  the  Comptroller  alleges,  of  such  a  character  as  to  warrant 
their  payment  out  of  the  judiciary  fund. 

The  papers  will  be  immediately  returned  to  the  Comptroller,  where 
thejr  can  be  inspected  by  you,  and  you  can  take  such  action  as  may  be 
deemed  proper. 
Enclosed  herewith,  1  send  yout\i^Tko\.^oi  ^^0^\^'l  O^^^^S.Sk^A 
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Navy  Department  on  the  subject,  and  also  copy  of  a  letter  from  the 
Secretary  of  that  department  to  the  First  Comptroller,  dated  the  5th 
of  December,  1853.  Mr.  Wagner's  letter  is  herewith  returned,  as  re- 
quested. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

R.  McClelland, 

Secretary. 
Hon.  Miles  Taylor, 

House  of  Reprcaeiitaiives, 


Navy  Departmbnt,  July  24,  1856. 

Dear  Sir  :  The  letter  of  the  Hon.  M.  Taylor  and  its  enclosure, 
transmitted  with  your  note  of  the  22d,  are  herewith  returned. 

The  account  to  which  Mr.  Wagner  refers  was  submitted  to  this 
department  in  May,  1852,  and,  so  far  as  it  contained  charges  against 
funds  under  the  control  of  the  department,  was  settled  by  the  pay- 
ment of  $114,  mentioned  in  Mr.  Wagner's  letter.  The  residue  of  his 
claim,  with  the  vouchers,  was  referred  for  settlement  to  the  First 
Comptroller,  who  returned  the  papers  to  the  department,  with  his 
objections ;  but  as  the  accounts  of  marshals  are  not  finally  adjusted  at 
this  department,  and  all  charges  on  the  account  for  which  the  depart- 
ment was  liable,  or  could  pay,  had  been  allowed,  it  remained  for  the 
Comptroller  finally  to  decide  whether  the  residue  of  Mr.  Wagner's 
claim  could  be  paid  out  of  the  appropriation  for  '*  defraying  the  ex- 
pense of  suits  in  which  the  United  States  are  concerned,"  &c.  The 
papers  were  accordingly  again  transmitted  to  him,  with  a  letter,  of 
which  a  copy  is  enclosed.  His  final  action  in  the  case  is  not  known 
to  the  department. 

I  am,  respectfully,  &c., 

CHAS.  W.  WELSH. 

Chas.  S.  Frailey,  Esq., 

Department  of  the  Interior. 


Treasury  Departbient, 
Comptroller's  Office^  August  13,  1856. 

Sir  :  I  herewith  transmit  to  you  the  copies  of  papers  connected  with 
an  account  of  William  F.  Wagner,  esq.,  late  marshal  for  the  eastern 
district  of  Louisiana,  requested  by  your  letter  of  the  11th  instant, 
which  came  to  hand  yesterday. 
Yours  respectfully, 

ELISHA  WHITTLESEY, 

CompttvUer. 

Hon.  Miles  Taylor, 

H(mse  of  Representatives. 
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ISAAC  S.  SMITH,  OF  SYRACUSE,  NEW  YORK. 

[To  accompany  bill  H.  U.  No.  713.] 


January  16,  1857. 


Mr.  Wade,  from  the  Committee  on  Commerce,  made  the  following 

.  REPORT. 

The  Committee  on  Commerce,  to  whom  was  referred  the  memorial  of 
Isaac  S.  Smith,  of  Syracuse,  New  York,  make  the  following  report : 

The  petitioner  in  this  case  claims  compensation  for  losses  sustained 
by  him,  by  reason  of  the  termination  on  the  part  of  the  government 
of  a  contract  made  by  him  with  the  United  States  to  construct  a  light- 
house on  what  was  then,  and  still  is,  known  as  the  *^  Horse-shoe 
reef,"  in  the  Niagara  river,  near  Fort  Erie,  opposite  Buffalo,  in  the* 
State  of  New  York. 

The  site  selected  for  this  structure  was  one  of  the  most  exposed  on 
the  lake  waters,  as  well  from  the  prevalence  of  the  westerly  gales  as 
from  ice  and  a  strong  current.  The  light-house  was  to  be  constructed 
on  a  plan  devised  by  Mr.  Smith  and  submitted  to  the  *4ight-house 
board,*'  and  approved  by  that  board.  This  plan  was  novel,  and 
based  on  the  hypothesis  that  the  **  Horse-shoe  reef"  was  composed  of 
solid  rock  situated  about  seven  and  a  half  feet  below  the  surface  of  the 
water  in  the  river.  The  plan  of  this  house  was  such,  that,  if  it  should 
prove  of  sufficient  strength,  it  was  supposed  would  greatly  facilitate 
the  construction  of  light-houses  in  very  exposed  situations,  where  rock 
formation  existed  at  such  depth  of  water  as  would  admit  of  practi- 
cal excavation  of  the  rock. 

The  whole  price  to  be  paid  to  Mr.  Smith  for  the  light-house  was 
fixed  at  forty  thousand  dollars ;  but  in  view  of  the  novelty  of  the  plan, 
and  to  secure  the  government  against  any  insufficiency  of  the  struc- 
ture to  resist  the  force  of  the  winds/  the  currents  of  the  river,  and  the 
ice,  and  all  these  forces  combined,  the  government  stipulated  to  pay 
Smith,  on  the  completion  of  the  house,  '^to  the  satisfaction  of  such 
person  as  should  be  appointed  by  the  Secretary  of  the  Treasury  to 
oversee  and  inspect  the  same,"  the  sum  of  twenty  thousand  dollars, 
and  *^a  further  sum  of  twenty  thousand  dollars  within  twelve  months 
afterwards,  if,  in  the  meantime,  the  work  should  be  iovxxid. lo  Vv?^ 
BvccessfuJIf-  withstood  the  effects  of  the  ice,  wiiida,  aTifli  ^\.oxicia^  \sviX. 
not  otherwise ;  it  being  a  part  of  this  agreement  ttiaVi  \S[ia  ^t^^»  ^«5' 
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ment  is  to  be  in  full  discharge  of  this  contract,  if  the  work  shall  have 
received  essential  damage  from  the  causes  aforesaid,  or  exhibits  any 
deficiency  in  its  construction." 

The  light-house  was  not  constructed  by  Smith  on  the  plan  proposed 
and  accepted  by  the  government.  The  reason  for  this  was,  not  from 
any  want  of  energy  or  skill  in  Smith  in  the  e£fort  to  carry  out  the 
proposed  plan,  but  from  the  fact  that,  after  laboring  with  the  utmost 
energy  and  skill,  and  at  great  expense,  for  the  gi'^ftter  part  of  the 
season  of  1852,  in  the  endeavor  to  reach  "the  rock  of  which  the  reef 
was  supposed  to  be  composed,"  and  after  penetrating  to  the  depth 
of  11^  leet  into  the  substance  of  the  reef,  making  about  19  feet  below 
the  surface  of  the  water,  no  rock  was  found,  but  a  composition  of 
boulders,  gravel,  partially  pulverized  shells,  and  sand,  only.  This 
discovery  was,  of  course,  fatal  to  the  plan  proposed  by  Smith  and 
approved  by  the  department. 

It  is  claimed  on  the  part  of  the  government  that  it  relied  alone  on 
the  representations  of  Smith  as  to  the  rocky  character  of  the  reef;  but 
the  committee  are  of  the  opinion  that  the  government,  through  its 
engineers  in  charge  of  the  public  works  at  Buffalo,  and  the  light- 
house board,  who  relied  upon  these  engineers,  were  equally  with 
Smith  laboring  under  this  fundamental  error.  The  government, 
from  the  earliest  period,  has  had  one  or  more  of  the  corps  of  topo- 
graphical engineers  stationed  at  Buffalo;  and  the  shoals,  promontories, 
currents,  soundings,  bars,  and  reefs  there  have  all  been  designated 
on  many  government  maps  and  charts  of  this  harbor  and  its  imme- 
diate vicinity. 

It  is  a  matter  of  public  notoriety,  of  which  all  persons  inhabiting  the 
city  of  Buffalo  and  its  vicinity,  and  at  all  acquainted  with  the  shores 
of  the  Niagara  river,  that  these  shores,  at  a  few  feet  below  the  sur- 
face, are  composed  of  a  compact  blue  limestone  rock.  The  maps  and 
charts  of  this  harbor  and  its  adjacent  waters  designate  this  shoal  as 
'*  Horse-shoe  reef."  The  popular  and  proper  meaning  of  this  word 
rttf  being  "rock  near  the  surface  of^the  water,"  some  of  these 
maps,  &c.,  designate  the  reef  as  "rocky,"  some  as  "rock" — all 
implying  the  universal  understanding  that  the  location  of  this  light- 
house was  a  rock,  situated  a  few  feet  below  the  surface  of  the  water. 
Besides,  the  petitioner  has  exhibited  the  depositions  taken  by  him 
ex  parte  of  Michael  Lyons,  Albert  Hosmer,  James  L.  Barton, 
William  A.  Bird,  (a  surveyor  connected  with  the  boundary  com- 
mission appointed  by  the  treaty  of  Ghent,  who  made  a  survey  and 
map  of  the  "outlet  of  Lake  Erie,"  and  knew  all  the  reefs  in  that 
vicinity,  and  among  them  the  Horse-shoe  reef,)  John  L.  Kimberly, 
George  Coit,  and  Sheldon  Cady.  Some  of  these  gentlemen  are  sea- 
men, some  masters  of  vessels,  some  the  owners  of  steam  and  sail 
vessels,  and  some  of  them  practical  engineers  and  surveyors  ;  all  of 
them  intimately  acquainted  with  the  Iliagara  river  and  with  the 
"  Horse-shoe  reef"  for  many  years — some  as  many  as  35  years,  others 
from  15  to  25  years ;  and  they  all  concur  in  stating  that  the  universal 
reputation  of  "  Horse-slioe  leet"  ^«^  >iJtk»X.  \\.  ^^^  composed  of  solid 
Tock,  and  that  no  intimatioii  'va^  e^^t  V^at^L  \ft  ^^  wclXx^t^  \as^\L  «j 
demonstrated  by  the  excavatioTia  o^  V>[ift^'^>svftu«t, 
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Among  the  foregoing  witnesses  is  Sheldon  Cady,  and  several  other 
of  the  petitioner's  workmen  on  the  excavations  on  the  reef  for  the 
foundation  of  the  light-honse.     All  these  concur  in  the  statement 
that  during  the  whole  of  the  season  of  1852,  while  the  wind  and 
weather  permitted  working  on  the  reef^  they  were  engaged  on  that 
work,  with  as  many  other  hands  as  could  he  profitably  employed 
thereon.     All  the  foregoing  witnesses  concur  in  stating  they  are 
severally  acquainted  with  the  petitioner,  and  that  he  is  a  person  of 
abundant  ability,  skill,  and  energy  to  construct  a  permanent  light- 
house on  the  **  Horse-shoe  reef."     After  the  petitioner,  by  his  exca- 
vations on  the  reef  during  the  season  of  1852,  had  discovered  that 
there  was  no  solid  rock  on  the  reef  at  any  practical  depth  below  the 
surface  of  the  water,  he,  on  the  23d  of  August,  1852,  applied  for  and 
obtained  from  the  Secretary  of  the  Treasury  an  extension  of  the  time, 
and  also  a  modification  of  the  plan  of  construction,  as  stated  in  the 
said  application.     This  modifiea  contract  contained  the  terms  of  pay- 
ment as  above  stated.     It  is  on  this  modified  contract  that  the  present 
application  for  relief  is  based.     The  assent  of  the  Secretary  to  the 
petitioner's  proposal  bears  date  the  28th  of  August,  1852,  and  con- 
cludes in  these  words :  ^'  If  Mr.  Smith  concludes  to  progress  with  the 
work  agreeably  to  the  above,  the  additional  time  he  may  require  will 
be  granted."     The  committee  are  of  opinion  that,  under  this  last  con- 
tract, the  petitioner  was  allowed  such  extended  time  to  complete  hig 
contract  as  would  be  indicated  by  the  use  of  reasonable  diligence^ 
He  was  bound  to  employ  only  such  number  of  skillful  and  industrioua 
mechanics  and  laborers  as  could  be  reasonably  and  conveniently 
engaged  on  the  different  kinds  of  work  necessary  to  be  performed  in 
order  to  finish  the  job  within  a  reasonable  time,  allowing  for  the  nat- 
ural difficulties  necessarily  incident  to  the  construction  of  the  work 
at  a  point  so  much  exposed  to  the  capricious  influences  of  the  winds 
and  waves^  and  the  insuperable  obstructions  of  the  inclement  seasons 
of  autumn,  winter,  and  spring. 

The  evidence  in  the  case  satisfies  the  committee  that  the  petitioner 
is  not  chargeable  with  negligence  in  the  prosecution  of  the  work  after 
the  time  was  extended  as  above  stated.  Indeed,  the  testimony  of 
Captain  Benham,  the  engineer  in  charge  of  this  work,  to  the  probity, 
diligence,  and  energy  of  the  petitioner,  is  so  strong  and  full,  and,  in 
the  opinion  of  the  committee,  so  just,  that  they  extract  it  from  his 
letter  to  the  Secretary  of  the  Treasury  of  August  27,  1852,  as  follows : 

**  I  would  only  add,  that  I  take  great  pleasure  in  giving  my  testi- 
mony to  Mr.  Smith's  evident  honesty  of  purpose  in  this  matter;  to  the 
desire  he  has  constantly  shown  to  construct  the  work  of  the  best  ma- 
terials, and  in  the  strongest  manner;  and  to  his  untiring  industry  and 
perseverance;  all  of  which  would  lead  me  to  recommend,  snould  his  plan 
be  deemed  feasible  upon  such  a  site  as  this  one  appears  to  be,  any 
reasonable  indulgence  as  to  the  extension  of  time  that  he  may  desire." 

The  letter  of  (^ptain  Benham,  from  which  the  above  is  an  extract, 
is  that  to  which  the  last  above  cited  letter  of  the  Secretary  of  the 
Treasury,  extending  the  time  of  the  completion  of  th^  eoiitiQ^^  ^%  ^ 
reply.     The  letter  of  the  Secretary  of  the  Treasury ,  ex.\«ii^vDL^\»Q>  'ytt  * 
Smith  the  time  of  performing  his  contract,  was  cx>inm\iTiv»\^\A^^ix» 
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Stoith  through  Mr.  Ketchum,  the  collector  of  the  port  of  Buffalo,  to 
whom  Smith  gave  notice  of  his  acceptance  of  the  extended  proposition 
on  the  13th  of  September,  1852.  In  this  letter.  Smith,  after  accept- 
ing the  terms  of  the  extended  proposition,  says  :  **  Unforeseen  delays 
may  arise,  which  would  render  it  impossible,  with  the  utmost  dili- 
gence, to  complete  it  in  less  than  one  year  from  the  time  limited  in 
the  contract,"  (referring  undoubtedly  to  the  original  contract,)  **  say 
the  1st  day  of  November,  1853."  From  the  language  of  the  Secretary 
of  the  Treasury,  granting  such  time  as  Smith  might  require  (which 
would,  of  course,  mean  a  reasonable  time  in  view  of  all  circumstances,) 
it  is  not  absolutely  limited  to  a  year  from  November  1,  1852.  But 
circumstances  might  exist,  and  probably  would  exist,  if  Smith  exer- 
cised upon  the  work  reasonable  energy  and  skill,  without  completing 
it,  as  to  entitle  him  to  even  a  longer  extension  of  time.  Indeed,  these 
words  of  Smith  do  not  necessarily  import  anything  more  than  an 
opinion  that  the  Ist  of  November,  1853,  would  be  the  length  of.  time 
which  he  might  require. 

There  is  no  pretence  set  up  that  Smith,  after  the  extension  of  time, 
did  hot  presecute  the  work  with  his  accustomed  energy  and  skill.  But 
he  was  not  able  to  complete  the  work  by  the  1st  of  November,  1853. 
On  the  20th  of  September,  1852,  the  acting  Secreta-ry  of  the  Treasury 
wrote  to  Mr.  Ketchum,  the  collector  at  Buffalo,  that  the  department 
had  accepted  the  proposition  of  Smith  to  have  the  time  of  performance 
extended  to  November  1st,  1853.  But  it  should  be  recollected  that 
the  department,  on  the  28th  of  August,  1852,  had  already  granted  to 
Mr.  Smith  **  such  time  as  he  might  require  ;"  and  it  does  not  seem  to 
the  committee  that  the  government  could  equitably  take  from  Smith 
the  right  to  go  forward  with  his  contract,  (he  using  reasonable  dili- 
gence,) even  after  the  hypothetical  time  (viz  :  1st  November,  1853) 
intimated  in  his  reply  to  the  department  of  September  13,  1852,  had 
expired. 

In  reply  to  the  acting  Secretary's  letter  of  the  20th  September, 
1852,  Mr.  Ketchum,  on  the  22d  September,  1852,  wrote  that  he  had 
received  the  Secretary's  letter  of  the  20th,  but,  at  the  suggestion  of 
Captain  Benham,  *  *  should  delay  notifying  Mr.  Smith  a  few  days,  in 
order  to  give  the  department  a  few  days  to  reconsider  its  decision,  as 
it  may  be  inclined  to  do,  on  receipt  of  Captain  Benham*s  report,  which 
he  informs  me  he  has  forwarded."  On  the  14th  October,  1852,  the 
Secretary  of  the  Treasury  answered  Mr.  Ketchum  as  follows : 
^^  Please  return  to  the  department  the  letter  forwarded  to  you — ^the 
letter  to  Mr.  Isaac  S.  Smith. — Thomas  Corwin,  Secretary,"  &c.,  &c. 

To  this  short  note  Mr.  Ketchum  on  the  18th  October,  1852,  replied, 
among  other  matters,  as  follows  :  *'  Two  letters  have  been  forwarded 
tome,  the  contents  of  which  I  was  directed  to  communicate  to  Mr. 
Smith— one  dated  August  28,  1852  ;  the  other  September  20,  1852. 
As  they  are  the  only  letters  received  by  me,  to  which  your  instructions 
can  apply,  I  have  enclosed  both  of  them.  A  copy  of  the  one  of  the 
2%th  August  toas  furnished  Mr,  Smith  ;  but  I  have  nx)t  communicated  the 
contents  of  that  of  the  20th  of  Sepl^xsib^T  to  \\\m.>  for  reasons  stated  in 
mjr  letter  of  the  2 2d  Septembei  to  WieTi^tV  k\x^\\.^\r 
On  the  27th  October,  1852,  Ca^tam ^euV^AXi  ^^\i\.\>cv^^^^^x\.\.^SNw^ 
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Secretary  of  the  Treasury,  alluded  to  by  Mr.  Ketchum  in  the  above 
quoted  letter  of  the  22d  September,  1852.  This  report  condemns  Mr. 
Smith's  plan  in  very  decided  terms,  and  intimates  that,  though  he 
(Smith)  might  have  believed  he  could  have  accomplished  it,  yet  that 
this  belief  might  be  only  a  hope  that  he  should  by  some  means  be  able 
to  complete  it  as  specified. 

It  appears  from  Mr.  Ketchum's  letter  to  Mr.  Corwin,  of  October 
18th,  1852,  that  the  Secretary  of  the  Treasury  had  overlooked  the 
letter  of  28th  August,  1852,  from  the  acting  Secretary,  extending  the 
time  of  performance  of  Smith's  contract  indefinitely,  or,  in  his  own 
words,  granting  him  ^^such  time  as  he  might  require;"  this  being,  in 
legal  effect,  a  ^'reasonable  time."  But  at  this  date  (October  18, 1852) 
the  Secretary's  second  letter,  extending  the  time  of  performance  of  the 
contract,  was  returned  by  Ketchum  to  the  Secretary,  without  delivery 
or  notice  to  Smith. 

In  this  last  report  the  plan  is  condemned  in  very  pointed  terms, 
and  concludes  as  follows :  '*Yet  his  persevering  determination  to  at- 
tempt to  execute  his  contract,  under  so  many  unexpected  and  opposing 
circumstances,  and  against  the  adverse  opinions  of  many,  perhaps 
nearly  all,  other  persons  who  have  examined  the  subject,  lead  me  to 
fear  that  the  further  prosecution  of  this  work  must  result  in  a  con- 
tinued, and,  perhaps,  much  greater  pecuniary  loss  to  the  contractor  ; 
a  losis  that,  notwithstanding  every  precaution  that  may  be  taken  by  the 
officers  of  the  Treasury  Department,  I  have  reason  for  thinking  it  not 
only  possible,  but  probable  even,  that  Congress  will  be  called  upon,  and 
perhaps  successfully  so,  to  reimburse. ' ' 

On  the  13th  May,  1853,  after  the  lapse  of  some  seven  months  from 
the  date  of  Benham's  report,  the  Secretary  transmitted  to  Mr.  Smith 
the  report  of  the  ^'committee  on  engineering,"  respecting  his  plan 
for  constructing  the  light-house;  which  plan  had  been  previously 
adopted,  and  the  time  of  construction  extended  as  above  stated. 

To  the  committee  this  course  appears  to  have  been  in  violation  of 
the  extended  contract  on  the  part  of  the  government,  and  unjust  to 
Mr.  Smith.  It  is  in  proof  that  during  the  winter  of  1852-'53  Mr. 
Smith  was  pushing  on  the  work  on  the  modified  plan,  in  every  part  of 
it  which  would  admit  of  prosecution  during  that  season ;  and  ne  was 
doing  this  with  the  consent  of  the  government. 

The  Eagerness  and  energy  with  which  Smith  was  prosecuting  his 
contract  in  October,  1852,  was  such  as  to  attract  the  attention  of  Cap- 
tain Benham.  Nevertheless,  the  government,  by  its  agents,  knowing 
this  fact,  at  the  same  time  seem  to  have  meditated  a  rejection  of 
the  plan,  but  neglected  to  inform  Smith  of  that  intention.  This 
conduct  of  the  government,  not  through  design,  but  neglect,  seems 
wholly  inconsistent  with  the  rights  of  the  petitioner.  But  the  gov- 
ernment, even  after  this  rejection  of  Smith's  modified  plan  of  construc- 
tion, did  not  notify  him  of  the  termination  of  his  contract.  But  again, 
on  the  21st  of  January,  1854 — a  period  of  more  than  eight  months — the 
light-house  board,  by  Captain  Hard  castle  its  secretary,  issued  instruc- 
tions to  Captain  J.  C.  Woodruff  ^^  to  report  again  upon  the  feaaibility 
of  Smith's  plan  of  constructing  the  light-house,  and.  to  E\.«Aife  >i)cift  VIvvaa 
which  will  be  required  for  that  purpose.** 
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On  the  Ist  of  February,  1854,  Captain  Woodruff  informed  the  de- 
partment that  he  had  called  on  the  ^^aasistafU"  for  the  requisite 
information.  On  the  17th  April,  1854,  by  its  chairman,  the  light- 
house board  reported  again,  condemnine  the  plan  of  Mr.  Smith.  On 
the  3d  May,  1854,  the  light-house  board,  through  Thornton  A.  Jen- 
kins, its  secretary,  report  to  the  Secretary  of  the  Treasury  that  Smith 
had  ^^  failed  to  perform  his  contract,  after  the  expiration  of  the  ex- 
tended period  of  one  year  granted  to  him  by  the  department." 

On  the  8th  May,  1854,  r.  G.  Washington,  for  the  Secretary  of  the 
Treasury,  directed  the  secretary  of  the  light-house  board  to  notify  Smith 
^'  that  his  contract  for  building  the  light-house  had  been  annulled." 

On  the  12th  May,  1854,  Captain  J.  C.  Woodruff,  light-house  inspec- 
tor of  the  10th  district,  wrote  to  Captain  Hardcastle,  the  secretary  of 
the  light-house  board,  informing  him  that  he  had  immediately  com- 
municated to  Smith  Mr.  Washington's  letter  annulling  Smith's  con- 
tract for  building  the  light-house.  In  this  letter  Captain  Woodruff 
states :  '  ^  /  have  been  aware  that  Mr,  Smith  has  been  engaged  at  various 
times  during  the  intervals  of  labor  on  the  reef  in  experiments  to  test 
the  practicability  of  cutting  out  the  stone  for  the  footing  of  his  shaft, 
excayation  by  (brillings  and  blasting  having  failed  during  the  last 
season  of  work  on  the  reef.  He  has  resumed  work  at  the  reef,  clear- 
ing out  the  well,  which  had  been  filled  by  the  action  of  the  waves,  with 
stone  from  the  adjacent  compartments  of  the  crib.  This  operation  has 
been  nearly  completed.  He  has  his  engine  ready  to  transport  to  the 
crib  for  drilling  or  cutting  out  the  stone. 

'^  This  statement  seems  to.be  called  for  from  the  nature  of  his  reply 
to  my  letter,  that  the  board  may  be  advised  from  this  office  of  the 
extent  of  his  operations  this  season." 

The  above  is  a  compendium  of  the  voluminous  correspondence  in 
relation  to  the  execution  of  the  petitioner's  contract  to  build  a  light- 
house on  the  Horse-shoe  reef. 

To  the  committee  it  seems  very  plain  that,  if  the  government 
intended  to  avail  itself  of  the  petitioner's  non-performance  of  his  con- 
tract in  respect  to  ^tme,  both  tne  law  and  even  fair  dealing  demanded 
that  it  should  have  so  informed  Smith.  The  contract  had  been  eco- 
pres^Z^  extended  as  follows,  viz:  1st.  From  August  23  to  November 
1,  1852.  2d.  Taking  the  department's  own  construction,  from  No- 
vember 1,  1852,  to  November  1,  1853,  and  from  November  1,  1853, 
toMay  12, 1854. 

This  implied  extension  is  established  satisfactorily  to  the  committee, 
from  the  fact  that  the  government's  agent  and  inspector  of  this  very 
building  knew  that  Smith  was  making  every  reasonable  effort  after  the 
1st  of  November,  1853,  to  complete  the  building ;  yet  no  intimation  was 
given  that  his  contract  would  be  summarily  annulled  in  the  spring,  at 
the  commencement  of  the  only  season  in  which  labor  in  erecting  the 
edifice  could  be  performed. 

In  the  opinion  of  the  committee,  there  existed  no  reasonable  ground 
for  this  last  summary  rescission  of  the  contract  on  the  part  of  the  gov- 
ernment. Smith,  with  what  must  be  considered  the  consent  of  the 
government,  had  been  permitted  to  go  on  with  the  attempted  fulfil- 
ment of  his  contract,  after  the  expiration  of  the  las^  eidended  time, 
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viz  :  from  the  Ist  of  November,  1853,  to  the  12th  of  May,  185^ 
that  is,  through  that  jpart  of  the  season  in  which  it  would  be  utterly 
impossible  to  do  anything  but  collect  and  fashion  the  material  for  the 
edifice,  but  in  which  its  erection  would  be  a  practical  impossibUity. 
This  omission  of  the  government  to  give  Smith  notice  of  the  repudia- 
tion of  the  contract  until  the  return  of  the  season  in  which  the 
erection  of  the  building  could,  if  ever,  be  accomplished,  was  legally 
(to  say  nothing  of  equity)  equivalent  to  an  extension  of  the  time  for 
the  then  current  season  for  labor. 

But  if  the  government  rests  its  case  on  the  fact  that  it  had  become 
convinced  that  Smith's  plan  of  the  building  was  inadequate  to  answer 
the  purposes  for  which  it  was  designed,  the  reply  is.  Smith  assumed 
that  responsibility  on  himself  when  the  structure  should  be  com- 
pleted— nay,  that  the  government  was  satisfied  of  the  adequacy  of  the 
plan,  and,  being  thus  satisfied,  contracted  for  its  construction  on  that 
plan.  The  petitioner  was  at  all  the  expense  of  his  attempt  to  build 
the  light-house,  through  the  willing  assent  given  by  the  government 
to  the  petitioner's  plan  of  building  it. 

But  further,  if  the  government,  on  such  mature  examination, /iioSj^ 
annulled  the  contract  on  the  ground  of  inadequacy  of  the  petitioner's 
plan,  then  it  is  but  reasonable  and  just  that  the  government  should 
nave  done  one  of  two  things — either  to  have  permitted  him  to  go  on 
for  a  reasonable  time  after  what  it  claims  to  have  been  the  expiration 
of  the  last  extension,  or  else  to  refund  the  expenses  to  which  the 
petitioner  had  been  put  by  this  tardiness  in  coming  to  a  right  under- 
standing of  a  matter  so  directly  within  the  line  of  its  duty  and  its 
constant  employment.  It  further  appears  from  the  testimony  of  two 
of  the  witnesses,  that  the  ^^ serrated  bars''  of  iron  proposed  in  the 
modified  contract  were  finished,  or  could  have  been  finished  in  one 
week  after  the  contract  was  finally  annulled  by  the  Secretary  of  the 
Treasury  in  the  spring  of  1854.  From  this  testimony  it  also  appears 
that  the  serrated  bars,  as  well  as  the  boiler  iron  and  other  materials, 
were  of  the  very  best  quality  of  bar  and  boiler  iron.  From  this  state 
of  facts,  the  committee  are  of  opinion  that,  in  a  case  identical  with  the 
present,  between  citizen  and  citizen,  beibre  a  court  and  jury,  the 
petitioner  would  be  entitled  to  indemnity  for  his  time,  labor,  and 
expenses,  as  well  as  for  such  actual  losses  as  he  may  have  bona  fide 
sustained  in  the  purchase  and  re-sale  of  the  unused  materials  for  the 
construction  of  the  light-house. 

It  also  appears  from  the  accounts  and  vouchers  of  the  petitioner 
exhibited  to  the  committee,  that  his  actual  expenses  for  labor  and 
materials  furnished,  after  deducting  for  materials  re-sold,  amount  to 
the  sum  of  thirteen  thousand  five  hundred  and  forty-three  dollars  and 
seventy-seven  cents,  ($13,543  77,)  exclusive  of  his  own  services  during 
the  period  the  work  was  in  progress,  from  the  23d  of  July,  1851,  to 
the  time  he  was  notified  of  the  annulling  of  his  contract  by  the 
government,  on  the  11th  of  May,  1854 — a  period  of  two  years  nine 
months  and  eighteen  days.  The  petitioner  estimates  the  value  of  his 
'  personal  services  at  the  rate  of  two  thousand  dollars  per  year  for  the 
time  he  was  employed  in  this  work.  The  committee  deem  this  sum 
higher  than  it  would  be  reasonable  to  allow,  aW  tii^  cax(^\\igl^Wci^^% 
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considered,  and  have  added  to  the  above  sum  a  compensation  at  the 
rate  of  $1,500  per  year,- for  the  above  period  of  two  years  nine  months 
and  eighteen  days,  amounting  to  the  sum  of  four  thousand  two  hun- 
dred dollars;  making  in  the  whole  the  sum  of  seventeen  thousand 
seven  hundred  and  forty-three  dollars  and  seventy-seven  cents, 
(17,743  77;)  for  the  payment  of  which,  the  committee  herewith  report 
a  bill  and  recommend  its  passage. 


\ 
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[To  accompinj  bill  H.  R,  No.  714.] 


Januabt  16,  1857. 


Ht.  Eusns,  from  the  Committee  on  Commerce,  made  the  following 

REPORT. 

The  Committee  on  Commerce,  to  whom  hcLS  been  referred  the  petition  of 
Puig,  Mir  d  Co,  y  of  the  city  of  New  Orleans,  have  had  the  aam^  under 
consideration,  and  submit  the  following  report : 

The  brig**^  Pepita,"  a  Spanish  vessel,  arrived  at  the  port  of  New 
Orleans  on  the  16th  January,  1853,  from  the  city  of  Havana,  Cuba, 
with  four  hundred  bags  of  coffee.  The  brig  Atalayada,  a  Spanish 
vessel  from  the  same  port,  arrived  in  New  Orleans  on  the  30th  Janu- 
ary, 1853,  with  eleven  hundred  and  ninety -one  bags  of  coffee,  both  of 
these  cargoes  being  consigned  to  the  petitioners,  merchants,  of  New 
Orleans.  The  consignees  had  read  in  the  New  York  Price  Current, 
of  Saturday,  the  8th  January,  1853,  the  following  statement :  ^'  Coffee, 
duty  free,  when  imported  from  place  of  growth  in  all  vessels,  except 
those  of  the  Netherlands,  Spain,  and  Portugal,  in  which  case  it  is  20 
per  cent,  ad  vcUorum;  and  also  free  when  imported  in  vessels  of  those 
nations  from  their  own  colonies."  Being  satisfied  that  if  subject  to 
duty  the  coffee  could  not  be  sold  except  at  a  great  sacrifice  in  New 
Orleans,  they  determined,  in  that  event,  to  ship  it  elsewhere,  and 
unwilliog  to  run  any  hazard  by  relying  on  the  statement  of  the  price 
current  aforesaid,  (the  brig  Pepita  being  the  first  Spanish  vessel  which 
had  been  consigned  to  their  house  with  coffee,)  they  appealed  for  in- 
formation to  the  officers  of  the  custom-house,  to  wit :  the  naval  officer 
and  collector,  and  were  informed  by  them  that  the  vessels  were  sub- 
ject to  the  payment  of  foreign  duty,  but  that  there  was  no  duty  on  the 
coffee,  and  they  accordingly  granted  a  free  permit  for  its  delivery. 
Being  thus  assured,  the  coffee  was  landed  and  sold ;  that  by  the 
Pepita  at  a  loss  on  the  invoice  price  of  $207  13,  and  that  by  the 
Atalayada  at  a  loss  on  the  invoice  of  $522  90.  Some  time  after  the 
sales,  and  after  they  had  made  out  and  forwarded  to  the  shippers 
their  account  of  sales  of  the  coffee  by  the  Pepita,  and  subsequent  to 
the  first  sales  of  that  by  the  brig  Atalayada,  they  were  notified  that 
the  said  coffees  were  subject  to  the  payment  of  duties.  Under  these 
circumstances  payment  of  duties  was  resisted,  and  suits  were  brought 
against  the  petitioners,   which  resulted  in  judgment  on  ^i^i'i  \^>Jvi 


2  PUIO,    MIR    &    CO. 

February,  1854 ;  one  for  |1,310  54,  and  the  other  for  |3.761  12,  with 
legal  interest. 

These  facts  appear  from  certified  transcripts  of  the  said  judgments, 
and  by  letter  of  the  Secretary  of  the  Treasury.  The  petitioners  having 
appealed  to  the  department  for  relief  failed  to  obtain  the  same,  the 
Secretary  determining  that  the  department  had  no  power  to  grant  the 
same  ;  but  in  a  letter  addressed  to  the  chairman  of  the  Committee  on 
Foreign  Relations,  dated  15th  July,  1854,  on  the  subject  of  this  peti- 
tion, the  Secretary  says : 

*'  I  enclose  also,  agreeably  to  your  request,  copies  of  the  corre- 
spondence of  the  department  on  the  subject,  with  a  draft  of  a  hill  for 
the  relief  which,  in  the  opinion  of  the  department,  should  be  granted  to 
the  petitioner 8.'' 

Accordingly  a  bill  for  the  relief  of  the  parties  was  passed  by  the 
Senate  during  the  last  Congress,  and  sent  to  this  House,  and  has  re- 
mained unacted  on  to  this  time. 

Your  committee,  therefore,  report  the  following  bill,  and  recom- 
mend its  immediate  passage. 


S4th  CoNGBffis,  I    HOUSE  OP  REPRESENTATIVES.    (  Rkpobt 
Zd  Session.     \  (  No.  77. 


CAPTAIN  JAMES  MUGFORD— HEIRS  OF. 


Janvabt  16,  1867. — Laid  upon  the  table,  and  ordered  to  be  printed. 


Mr.  Allen,  from  the  Committee  on  Bevolutionarj  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Bevdutionary  Claims^  to  whom  was  referred  the 
claim  of  the  heirs  of  Captain  James  Mugford  and  creWy  asking  for 
the  payment  ofprizemoneyy  having  had  the  same  under  oonsiderationy 
beg  leave  to  report : 

That  they  have  examined  the  claim  and  the  proofs  in  support 
thereof,  and  have  come  to  the  conclusion  that  the  heirs  are  not  en- 
titled to  relief  upon  the  case  as  presented.  They,  therefore,  ask  to 
be  discharged  from  its  further  consideration. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (   Report 
3d  Session.     S  t  No.  78. 


WILLIAM  CONWAY,  DECEASED— HEIRS  OR  LEGAL  REP- 
RESENTATIVES OF. 

(To  accompany  bill  H.  R.  No.  537.] 


January  16,  185T. 


Mr.  8ANDiDOB,'fTom  the  Committee  on  Priyate  Land  Claims,  made  the 

following 

REPORT. 

Upon  the  biU  to  revive  an  act  entitled  ^^An  a^tfar  the  relief  of  the  hetrs^ 
or  their  legal  representatives,  of  William  Conway ^  aeoMLsed^"  re- 
ferred to  the  Committee  on  Private  Land  ClaimSy  they  report  as 
follows: 

On  the  2d  July,  1836,  Congress  passed  an  act  authorizing  the  rep- 
resentatives of  said  Conway  to  locate,  within  twelve  months  from  the 
passage  of  the  act,  on  any  unappropriated  public  land  in  the  State  of 
LouisiaDa  subject  to  private  entry,  one  thousand  and  seventy  acres  in 
a  body,  in  contiguous  tracts,  according  to  the  legal  subdivisions  of 
the  public  surveys  ;  and  also  two  thousand  seven  hundred  and  eighty- 
nine  acres,  under  the  same  limitations,  in  consideration  of  the  release, 
within  twelve  months,  by  the  said  heirs  or  legal  representatives,  in 
favor  of  the  United  States,  of  the  land  originally  included  in  three 
grants  from  the  government  of  Spain,  and  confirmed  by  the  commis- 
sioners for  investigating  land  titles  in  the  district  west  of  Pearl  river, 
by  reports  numbered  48,  49,  and  50.  And  that,  in  accordance  with 
said  act  of  Congress,  (as  appears  from  a  communication  made  by  the 
Commissioner  of  the  Oeneral  Land  Office,)  a  certificate  was  issued  by 
the  register  and  receiver  of  the  land  office  at  Monroe,  Louisiana,  on 
the  26th  of  June,  1837,  to  Augustus  8.  Phelps,  the  representative  of 
the  heirs  aforesaid,  for  one  thousand  and  sixty-six  acres  and  7.100  of 
an  acre,  in  full  satisfaction  of  the  1,070  acres  granted  by  said  act  of 
July,  1836,  which  was  located  upon  certain  described  lands  ;  and  that 
the  said  lands  thus  described  have  since  been  sold  by  the  government 
to  other  parties,  and  been  patented  to  them  ;  and  that  there  was  no- 
thing in  his  office  showing  that  any  attempt  had  been  made  to  locate 
the  remaining  portion  of  2,789  acres.  In  the  absence  of  the  papers 
submitted  by  the  Hon.  Miles  Taylor,  when  the  bill  was  first  intro- 
duced in  August  last,  giving  the  reasons  why  no  lands  had  been  ob- 
tained and  no  attempt  made  to  locate  the  largest  portion  of  the  grant, 
and  which  cannot  now  be  found  by  the  clerks  of  the  House,  the  com- 
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inittee  have  taken  the  statement  of  Mr.  Taylor  himself,  who,  from 
having  been  at  one  time  counsel  for  some  of  the  parties  in  interest 
under  the  said  act,  says  that  it  was  in  consequence  of  a  legal  con- 
test then  going  on,  and  which  continued  for  several  years,  between 
those  parties. 

As  the  parties,  by  the  government  sale  to  others,  lost  the  location 
made  within  the  period  fixed  by  law,  and  could  not  locate  any  portion 
of  remainder,  for  the  reason  stated,  your  committee  see  no  reason  why 
the  said  act  of  1836  should  not  be  revived  for  another  year's  time. 
And  although  it  is  now  impossible  to  find  in  said  State,  in  compact 
bodies,  such  a  quantity  of  land,  of  much  value,  your  committee  have 
not  thought  proper  to  recommend  any  change  in  the  original  law, 
and  herewith  report  back  the  bill,  without  amendment,  for  favorable 
consideration  of  the  House. 


34Tn  CoNGRiss,  I   HOUSE  OF  REPRESENTATIVES.    (  Report. 
M  Sessum.     S  I    No.  79. 


REGIS  LOISEL  OR  HIS  LEGAL  REPRESENTATIVES. 

[To  accompany  bill  H.  R.  No.  716.1 


January  16,  1857. 


Mr.  Porter,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Private  Land  Claims  have  had  under  conaidercUion  the 
claim  of  Regis  Loisd  or  his  legal  representatives  ^  and  report  asfoUows: 

Your  committee  find  that  on  the  25th  of  March,  A.  D.  1800,  the 
lieutenant  governor  of  Upper  Louisiana  granted  to  Regis  Loisel  a 
certain  tract  of  land  on  the  Missouri  river,  about  twelve  hundred 
miles  from  its  mouth,  including  Cedar  island  ;  that  the  same  was 
surveyed  by  Don  Antonio  Soulard,  surveyor  general  for  Upper 
Louisiana,  and  a  plat  made  thereof;  that  all  the  papers  and  documents 
relative  to  the  same  were  recorded  in  the  recorder's  office  established 
for  the  recording  of  land  titles  in  Upper  Louisiana,  according  to  the 
act  of  Congress  in  such  cases  made  and  provided.  Your  committee 
further  find  that  in  August,  1806,  and  in  September,  1810,  applica- 
tion was  made  to  the  board  of  commissioners  to  have  said  claim 
confirmed;  that  the  same  was  rejected,  and  claimants  required  to  fur- 
nish further  proof.  That  in  July,  1833,  and  November,  1834,  the 
same  was  again  presented  for  confirmation,  and  additional  proof  given; 
but  the  same  was  not  confirmed,  because  said  board  held  that  they  did 
not  have  jurisdiction  of  the  case.  Your  committee  further  state,  that 
over  three  hundred  claims  that  were  reported  favorably  on  by  the 
committee  that  acted  under  the  acts  of  1832-'33,  and  confirmed  by  the 
act  of  1836,  were  rejected  by  the  former  board  of  commissioners  ; 
that  said  grant  is  absolute  and  unconditional ;  and  that  it  appears 
from  the  same,  and  the  petition  to  the  lieutenant  governor,  that  the 
said  Loisel  had  established  a  fort  on  said  tract  of  land  in  the  Indian 
country,  at  his  own  expense^  and  that  he  had  rendered  important 
services  to  his  government  in  discovering  and  exploring  the  Indian 
country  and  establishing  amicable  relations  between  them  and  his 
government;  that  in  so  doing  he  had  suffered  heavy  losses.  Your 
committee  state  that,  from  the  petition  to  the  lieutenant  governor,  the 
grant  by  him,  and  the  survey  by  the  surveyor  of  Upper  Louisiana,  and 
the  evidence  taken  before  the  board  of  commissioners,  and  now  of 
record,  they  are  satisfied  that  said  petitioner's  grant  and  survey  were 
made  in  good  faith  and  are  genuine.     Your  committee  are  of  opinior 
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that  from  the  stipulations  of  the  treaty  b j  which  we  acquired  Louisiana, 
and  the  decisions  of  the  Supreme  Court  of  the  United  States  in  regard 
to  these  inchoate  Spanish  titles,  that  rights  were  vested  in  the  said 
Loisel;  that  justice  and  good  faith  on  the  part  of  this  government 
require  that  said  rights  should  be  protected,  and  that  said  claim  should 
be  confirmed  to  the  said  Loisel  or  his  legal  representatives.  The 
3d  article  of  the  treaty  of  the  30th  April,  A.  D.  1803,  by  which 
France  ceded  to  the  United  States  the  Louisiana  territory,  provides  that 
'^  the  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the 
United  States^  and  admitted  as  soon  as  possible,  according  to  the  prin- 
ciples of  the  federal  constitution,  to  the  enjoyment  of  all  the  rights, 
advantages,  and  immunities  of  citizens  of  the  United  States,  and  in 
the  mean  time  shall  be  maintained  and  protected  in  the  free  enjoyment 
of  their  liberty,  property,  and  religion  which  they  possess."  (See 
Laws  United  States  at  Large,  vol.  8,  paee  202.) 

In  the  case  of  Chouteau's  heirs  vs,  the  United  States,  (9  vol.  Peters' 
U.  S.  Reports,  page  137,^  Judge  Marshall  says:  **The  lieutenant 
governor  was  also  a  sub-delegate^  Itnd  as  such  was  authorized  to  make 
inchoate  grants.  They  are  property,  capable  of  being  alienated,  of 
being  subject  to  debts,  and  is  as  such  to  be  held  as  sacred  and  invio- 
late as  other  property."  If  Judge  Marshall  is  right  that  these 
inchoate  grants  are  property j  then  they  are  protected  by  treaty;  and 
when  the  inhabitants  of  the  ceded  territory  were  incorporated  into 
the  United  States,  we  were  bound  by  the  treaty  to  complete  their 
titles.  Our  national  honor  demands  it.  It  cannot  be  that  the  United 
States  will  violate  the  treaty,  and  confiscate  the  lands  of  the  inhabit- 
ants in  the  ceded  territory.  In  the  case  of  Delassus  vs,  the  United 
States,  (9th  Peters,  page  117,)  Judge  Marshall  says :  **The  stipula- 
tions of  the  treaty  ceding  Louisiana  to  the  United  States  affording 
that  protection  or  security  to  claims  under  the  French  or  Spanish  gov- 
ernments to  which  the  acts  of  Congress  refer,  are  in  the  first,  second, 
and  third  articles.  They  extend  to  all  property  until  Louisiana 
became  a  member  of  the  Union,  into  which  the  inhabitants  were 
incorporated  as  soon  as  possible,  and  admitted  to  all  the  rights,  advan- 
tages, and  immunities  of  citizens  of  the  United  States.  The  perfect 
inviolability  and  security  of  property  is  among  these  rights.  The 
light  of  property  is  protected  and  secured  by  the  treaty;  and  no  prin- 
ciple is  better  settled  in  this  country  than  that  an  inchoate  title  to  land 
is  property.  This  right  would  have  been  reserved  independent  of  the 
treaty.  The  sovereign  who  acquires  an  inhabited  country  acquires 
full  dominion  over  it ;  but  this  dominion  is  never  supposed  to  divest 
the  vested  rights  of  individuals  in  property.  The  language  of  the 
treaty  ceding  Louisiana  excludes  any  idea  of  interfering  with  private 
property.  The  concession  to  the  petitioner  was  legally  made  by  the 
proper  authorities.  A  grant  or  concession  made  by  the  officer  who  is 
by  law  authorized  to  make  it,  carries  with  it  prima  facie  evidence  that 
it  is  within  his  power.  He  who  alleges  that  an  officer  intrusted 
with  an  important  duty  has  violated  his  instructions,  must  show  it." 

And  they  herewith  report  a  bill  confirming  said  grant  or  concession. 


34th  Congrbss,  )    HOUSE  OF  REPRESENTATIVES.     (   Report 
3d  Session.     S  t  No.  80. 


MANUEL  DE  LISA  AND  JOACHIN  DE  LISA,  OR  THEIR 

LEGAL  REPRESENTATIVES. 

[To  aooompany  bill  H.  B.  No.  716.] 


Januart  16,  185T. 


Mr.  Porter,  from  the  Committee  on  Priyate  Land  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Private  Land  Claims  sribmit  thefdUndng  report : 

That  on  the  16th  day  of  July,  1T99,  Manuel  de  Lisa  and  Joachin 
de  Lisa  petitioned  the  lieutenant  governor  of  Upper  Louisiana  to  grant 
to  each  of  them,  separately,  six  thousand  arpents  of  land  on  the  hanks 
of  the  Missouri  river ;  that  on  the  17th  day  of  the  month  and  year 
last  aforesaid  the  lieutenant  governor,  Zeno  Trudeau,  granted  to  said 
Joachin  and  the  said  Manuel  de  Lisa  six  thousand  arpents  of  land 
each,  and  ordered  the  same  to  he  surveyed  by  the  surveyor  general, 
Don  Antonio  Soulard ;  that  said  grants  were  absolute,  and  not  con- 
ditioned ;  that  it  does  not  appear  that  said  Soulard  ever  surveyed  for 
said  Lisa  said  pieces  of  land.  Your  committee  further  report,  that  by 
the  treaty  of  1803,  under  which  the  United  States  acquired  Louisiana, 
it  is  provided  that  the  citizens  of  the  ceded  territory  shall  be  pro- 
tected by  the  government  of  the  United  States  in  all  their  rights  to 
their  property  of  any  nature,  kind,  and  description.  Your  commit- 
tee further  find  that  the  Supreme  Court  of  the  United  States  have  re- 
peatedly held  that  the  Spanish  citizens  acquired  an  inchoate  vested 
right  in  property  thus  granted  to  them,  and  which  the  government  of 
the  United  States,  according  to  the  letter  and  spirit  of  the  treaty,  was 
bound  in  good  faith  to  recognise  and  protect.  Your  committee  find 
that  the  papers  relative  to  said  grants  are  of  record  in  the  recorder's 
ofiSce  of  land  titles  of  Upper  Louisiana ;  that  as  early  as  1806  appli- 
cation was  made  to  the  board  of  commissioners  to  have  said  grants 
confirmed  ;  that  the  same  was  from  time  to  time  renewed,  to  wit :  in 
1808,  1810,  1832,  and  1833.  Your  committee  find  that,  in  Novem- 
ber, 1833,  final  action  was  had  by  the  board  on  said  claims,  and  that 
the  commissioners  unanimously  recommended  the  same  to  Congress 
for  confirmation ;  but  the  reason  the  same  was  not  confirmed  your 
committee  are  unable  to  perceive,  unless  it  be  that  said  claims  had 
never  been  surveyed  or  located.  Your  committee  ftnA.  \Xv«A»  \iQN>5v  ^\ 
Baid  claims  are  in  the  drat  class  of  claims  recommeiiAft^  \»  ^x\^^s» 
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for  confirmation  bj  said  board  ;  that  from  the  evidence  produced  be- 
fore said  board,  and  of  record,  it  appears  to  the  satisfaction  of  your 
committee  that  said  grants  are  genuine,  and  made  in  good  faith. 
Tour  committee  are  of  opinion  that  good  faith  on  the  part  of  this  gov- 
ernment requires  that  said  claims  shall  be  confirmed. 

The  third  article  of  the  treaty  of  the  30th  April,  1803, by  which  France 
ceded  to  the  United  States  the  Louisiana  territory,  provides :  **  That  the 
inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the  United 
States,  and  admitted  as  soon  as  possible,  according  to  the  principles 
of  the  federal  constitution,  to  the  enjoyment  of  all  the  rights,  advan- 
tages^ and  immunities  of  citizens  of  the  United  States,  and  in  the 
mean  time  they  shall  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property ^  and  religion  which  they  possess." — 
(See  United  States  Laws  at  Large,  vol.  8,  page  202.) 

In  the  case  of  Chouteau's  heirs  vs.  The  United  States,  (9  vol. 
Peters'  United  States  Reports,  page  137,)  Judge  Marshall  says :  **  The 
lieutenant  governor  was  also  a  sub-delegate,  and,  as  such,  was  empow- 
ered to  make  inchoate  grants.  They  are  property,  capable  of  being 
alienated^  of  being  subjected  to  debts,  and  is,  as  such,  to  be  held  as 
sacred  and  inviolate  as  other  property."  If  Judge  Marshall  is  right, 
that  these  inchoate  grants  are  property j  then  they  are  protected  by  the 
treaty  ;  and  when  the  inhabitants  of  the  ceded  territory  were  incor- 
porated into  the  United  States,  we  were  bound  by  the  treaty  to  com- 
plete their  titles.  Our  national  honor  demands  it.  It  cannot  be 
that  the  United  States  will  violate  the  treaty,  and  confiscate  the 
lands  of  the  inhabitants  in  the  ceded  territory. 

In  the  case  of  Delassus  vs.  The  United  States,  (9  Peters,  page  117}) 
Judge  Marshall  says :  *'  The  stipulations  of  the  treaty  ceding  Louisi- 
ana to  the  United  States  afibrding  that  protection  or  security  to  claims 
under  the  French  or  Spanish  governments  to  which  the  acts  of  Con- 
gress refer,  are  in  the  first,  second,  and  third  articles.  They  extend 
to  all  property  until  Louisiana  became  a  member  of  the  Union,  into 
which  the  inhabitants  were  incorporated  as  soon  as  possible,  and  ad- 
mitted to  all  the  rights,  advantages,  and  immunities  of  citizens  of  the 
United  States.  The  perfect  inviolability  and  security  of  property  is 
among  these  rights.  The  right  of  property  is  protected  and  secured 
by  the  treaty,  and  no  principle  is  better  settled  in  this  country  than 
that  inchoate  title  to  land  is  property.  This  right  would  have  been 
reserved  independent  of  the  treaty.  The  sovereign  who  acquires  an 
inhabited  country  acquires  full  dominion  over  it ;  but  this  dominion  is 
never  supposed  to  divest  the  vested  rights  of  individuals  in  property. 
The  language  of  the  treaty  ceding  Louisiana  excludes  any  idea  of 
interfering  with  private  property.  The  concession  to  the  petitioner 
was  legally  made  by  the  proper  authorities.  A  ^TBLnt  or  concession 
made  by  the  oflScer  who  is  by  law  authorized  to  mate  it,  carries  with  it 
prima  facie  evidence  that  it  is  within  his  power.  He  who  alleges 
that  an  officer  intrusted  with  an  important  duty  has  violated  his  in- 
structions, must  show  it." 

And  they  herewith  report  a  bill  confirming  said  grant  or  concession. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     {  Report 
3d  Session.     \  )  No.   81. 


JAMES  B.  WOOD. 

[To  accompany  bill  H.  R.  No.  717.] 


January  16,  1857. 


Mr.   Sapp,  from  the  Committee  on  Military  AflTairs,  made  the  fol- 
lowing 

REPORT. 

Tht  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  memorial 

of  James  B,  Wood,  respectfully  report : 

The  memorialist  claims  payment  for  fifty  oxen  and  seven  mules, 
under  the  following  circumstances : 

It  appears  from  the  testimony  that  Captain  A.  W.  Reynolds,  act- 
ing assistant  quartermaster  in  the  United  States  army  at  Santa  Fe, 
New  Mexico,  m  July,  1850,  made  a  contract  with  the  petitioner  to 
deliver  fifty  head  of  oxen  at  the  military  depot  at  Manzana,  about 
seventy  or  eighty  miles  below  Santa  Fe,  in  said  Territory,  for  which 
he  was  to  pay  him  $50  each. 

At  this  time  the  Indians  were  very  hostile  on  the  route  between 
these  places,  and  the  undertaking  was  a  hazardous  one,  so  much  so 
that  the  quartermaster  could  not  find  any  one  but  the  petitioner  who 
would  agree  to  deliver  oxen  at  the  above  depot. 

In  view  of  the  hazard,  it  is  established  by  the  testimony  of  Samuel 
Hays,  Charles  N.  Sims,  James  Nesbit,  and  A.  Hinsellwood,  that  the 
said  quartermaster  made  an  express  agreement  with  the  petitioner,  to 
induce  him  to  incur  it,  that  he  would  pay  him  for  all  losses,  both  of 
oxen  and  mules,  should  he  sustain  any  by  reason  of  the  hostile  In- 
dians on  the  route  to  Manzana. 

It  appears  the  petitioner  left  Santa  Fe  with  twenty  oxen  and  five 
men,  mounted  on  mules,  with  one  pack  mule,  and  went  as  far  as 
Gallisteo  on  the  way,  where  he  got  thirty  more  oxen,  and  then  pro- 
ceeded on  to  deliver  the  fifty.  One  of  the  witnesses,  Samuel  Hays, 
accompanied  him  ;  and  when  the  party  had  arrived  within  a  very  few 
miles  of  Manzana  a  body  of  hostile  Indians  suddenly  sprung  upon 
them,  dispersing  the  oxen  and  mules,  and  wounding  the  petitioner  in 
the  leg  with  an  arrow.  He  and  his  party  got  into  Manzana,  but  with 
the  loss  of  everything. 

Some  days  afterwards  the  petitioner  returned  to  Santa  Fe,  and  de- 
manded pay  for  his  oxen  and  mules  from  Captain  Reynolds,  who 
refused  it,  alleging  that  he  had  been  superseded  in  office,  and  was 
thus  prevented  from  paying  him. 
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It  appears  from  the  certificate  of  Dr.  Edwards,  the  surgeon  in  the 
United  States  army  on  duty  at  the  time,  that  the  wound  received  is 
an  incurable  one,  and  incapacitates  the  petitioner  one-third  from  ob- 
taining his  subsistence  by  manual  labor. 

By  letters  from  the  Third  Auditor  it  is  established  that  the  above 
prices  were  paid  at  the  time  for  mules  and  oxen  by  that  department. 

The  committee  see  no  reason  why  the  jemoval  of  Major  A.  W. 
Reynolds  from  that  post  should  invalidate  the  contract  made  with  the 
memorialist.  The  necessities  of  the  service  required  the  running  of 
some  risk  to  get  the  oxen  and  mules  at  Manzana.  It  was  within  the 
discretion  i)f  Reynolds  in  such  an  exigency  to  make  the  terms  that  he 
did  with  the  memorialist.  The  committee  therefore  report  a  bill  for 
inB  relief. 
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SIMEON  STEDMAN. 

[To  accompany  bill  H.  B.  No.  718.] 


January  16,  1857. 


Mr.  Sapp^  from  the  Committee  on  Military  Affairo,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs,  to  whom  was  re/erred  the  petition 
of  Simeon  Stedman,  having  had  the  same  under  consideration,  report: 

That  the  petitioner  was  a  private  in  Captain  Christopher  Ripley's 
company,  thirty-seventh  infantry,  in  the  war  of  1812,  in  which  he 
enlisted,  (for  the  second  time,)  on  the  Istof  June,  1814,  for  during  the 
war.  That  on  or  about  the  7th  April,  1815,  he  received  a  pass  signed 
by  Captain  E.  Warren,  in  the  absence  of  Major  Roswell  Lee,  then 
commanding  Fort  Griswold^  Conn.,  giving  him  permission  to  be  ab- 
sent about  ten  days  to  visit  his  mother,  who  was  then  sick.  That  he 
went  under  authority  of  that  pass  to  Southinjorton,  where  he  was 
taken  sick  and  remained  so  until  the  month  of  May  or  June  of  the 
same  year.  That  as  soon  as  he  was  able — before  he  was  actually  well 
— ^he  returned  to  Fort  Griswold  to  rejoin  his  company,  but  upon  his 
arrival  at  the  fort  he  found  his  regiment  had  been  disbanded.  That 
in  consequence  of  his  absence  beyond  the  time  to  which  his  pass  ex- 
tended he  was  reported  as  a  deserter,  and  consequently  has  received 
no  compensation  for  the  services  rendered  by  him  in  his  second  en- 
listment. 

Accompanying  the  petition  there  are  certified  copies  of  three  affi- 
davits— tne  originals  on  file  in  the  office  of  the  Third  Auditor — fully 
supporting  the  petitioner's  statements. 

TThe  committee,  after  a  thorough  examination  of  this  case,  are  of 
the  opinion  that  the  petitioner  is  fully  entitled  to  pay  for  his  services 
in  the  same  manner  as  if  he  had  been  present  when  his  regiment  was 
disbanded  ;  but  being  '^  absent,"  it  is  usual  for  the  officer  in  com- 
mand, not  knowing  the  cause  of  such  absence,  to  report  the  absentees 
as  "deserters,"  but  the  evidence  of  three  disinterested  witnesses  fully 
satisfies  the  committee  that  the  entry  of  desertion  against  this  peti- 
tioner is,  although  customary,  unfair  under  the  circumstances. 

Tlie  committee  report- a  bill  accordingly  for  his  relief 
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MARY  ANN  WILLIAMS. 

(To  aooompany  bill  H.  B.  No.  719.] 


Jakuabt  16, 1867. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  AJFairs,  to  whom  was  referred  the  memorial 
of  Mary  Arm  Williams  ^  of  the  St.  Begia  tribe  of  Indians^  respectfully 
reports' 

The  petitioner  is  the  widow  of  the  late  Thomas  Williams,  (known 
by  the  name  of  Cahnawaga,)  a  chief  of  the  St.  Regis  tribe  of  Indians^ 
and  comes  before  Congress  tor  pay  for  rations  which  were  promised  bj 
the  American  government  to  nerself  and  husband,  bnt  which  were 
never  furnished,  and  also  for  the  loss  of  property  and  annuities  in 
Canada,  in  consequence  of  their  acceptance  of  the  offers  and  requests 
of  this  government  to  abandon  the  British  territory  during  the  war  of 
1812,  and  exercising  their  influence  over  other  members  of  the  tribe 
not  to  engage  in  the  war,  and  to  establish  themselves  permanently  in 
the  Unitol  States. 

The  committee  refer  the  House  to  the  memorial  of  the  petitioner 
herewith  amended,  and  the  evidence  marked  from  A  to  F  inclusive, 
which,  to  the  minds  of  your  committee,  is  so  conclusive  of  the  justice 
of  Congress  granting  some  relief  to  this  helpless  widow  of  the  chief  of 
a  race  of  Indians  which  did  the  country  much  service  as  to  render  all 
comment  unnecessary.  That  the  inducements  were  held  out  to  acquire 
the  friendship  of  these  Indians,  and  secure  their  removal  from  Canada, 
where  they  might  have  been  a  source  of  ffreat  annoyance  to  us,  is  clear. 
That  the  petitioner  and  her  husband  did  lose  property  and  forfeit  an- 
nuities from  the  British  government,  is  also  evident.  That  the  United 
States  government  never  fulfilled  its  promises,  is  equally  conclusive. 
The  committee  accordingly  report  a  bill  for  the  relief  of  the  memori- 
alist. 


7b  the  honoraile  the  Senate  and  House  of  Representaiives  of  the  United 

States  of  America  in  Congress  assembled: 

The  memorial  and  petition  of  Mary  Ann  Williams,  of  tbft  St,  Ke^fL 
tribe,  In  the  coantjr  of  Franklin,  in  the  fitate  o£  "Serw  'loxV^  t««<^^ 
\iJJjr  ebowetb  : 
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That  jonr  memorialist  is  the  widow  of  the  late  Thomas  Williaaifi 

an  Iroquois  chief  of  the  aforesaid  trihe ;  that  he  was  a  native  of  Canada, 
and  of  the  Iroquois  nation  of  Indians  ;  and  that  in  oonsequenoe  of  the 
menacing  aspect  of  affairs  between  the  United  States  and  Great  Britain, 
the  government  of  this  country  became  solicitous  to  gain  the  coK>pera- 
tion  or  secure  the  neutrality  of  the  various  tribes  of  Indians  in  the 
vicinity  of  the  northern  frontier.  With  this  view,  President  Jefferson, 
in  1808^  addressed  an  earnest  letter  to  those  Indians,  the  original  of 
which  is  in  the  possession  of  your  memorialist,  (marked  A,)  in  which, 
after  recommending  to  them  to  muntain  a  neutral  attitiKle  in  case 
war  should  occur  between  the  two  oountries,  he  says :  "  Should  the 
English  insist  on  their  taking  up  the  hatchet  against  us,  if  they  choose 
rather  to  break  up  their  settlements  and  come  over  to  live  in  peace 
with  us,  we  will  find  other  settlements  for  them,  and  they  shall  be- 
come our  children . " 

Your  memorialist  further  represents  that  it  was  well  known  to  the 
American  government  that  the  husband  of  your  memorialist,  Thomas 
Williams,  was  one  of  the  chiefs  of  the  Iroquois  nation,  and  that  he 
possessed  a  very  great  influence  with  his  own  and  other  trioes  within 
the  British  dominions.  In  fact,  he  was  regarded  as  capable  of  deter- 
mining the  part  which  they  should  take  in  the  anticipated  war  ;  and 
it  became  important,  therefore,  to  engage  his  efficient  co-operation  and 
good  wishes.  He  was  consequently,  when  hostilities  commenced, 
especially  invited  to  join  the  American  standard,  and  to  repress,  by 
his  influence  and  efforts,  any  warlike  movements  which  might  be  con; 
templated  by  his  own  or  other  tribes  against  the  United  States. 

For  the  services  which  he  was  asked  to  render,  he  was  assured  that 
he  and  his  family  should  receive  a  support  during  the  war,  and  a  fiill 
indemnity  for  any  losses  he  might  sustain  in  consequence  of  connect- 
ing himself  with  this  country.  Feeling  entire  confidence  in  thes6 
assurances,  he  came  to  the  United  States  in  the  beginning  of  1813 ; 
engaged  warmly  in  the  American  cause,  and  exerted,  with  ^reat  suc- 
cess, his  influence  with  his  own  and  neighboring  tribes  m  Lower 
Canada.  It  is  well  known  to  the  inhabitants  on  the  northern  frontier 
that  those  nations  took  no  part  against  the  United  States  in  that  war. 

In  consequence  of  thus  abandoning  the  cause  and  leaving  the  terri- 
tories of  Great  Britain,  the  husband  of  your  memorialist  was  deprived 
as  well  of  his  own  property  as  that  in  whioh  he  participated  as  one 
of  the  tribe  ;  and  at  the  termination  of  the  war,  his  conduct  having 
awakened  the  resentment  of  the  British  functionaries,  and  particularly 
those  connected  with  the  Indian  Department,  he  was  prohibited  from 
returning  among  them.  Thus  compelled  to  fix  himself  in  the  State 
of  New  York,  where  he  resided  but  a  short  time  before  his  death, 
greatly  advanced  in  years,  and  was  for  many  years  wholly  incapable 
of  maintaining  himself,  his  own  property  has  been  sacrificed  in  fur- 
thering the  views  and  advancing  the  interest  of  the  United  States. 

Your  memorialist  would  further  represent,  that  in  confirmation  of 
the  foregoing  statement  that  the  deceased  chief  and  his  family  were 
to  be  sustained  and  supported  by  the  government,  an  order  was  issued 
by  the  War  Department  (m  January  23,  1816,  to  the  commanding 
ofBcer  at  Plattsburg,  ' '  to  issue  b\x  laWou&^^x  ^-aj^  \.QTWaaaa  Williaiai, 
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an  Iroquois  chief,  for  the  support  of  himself  and  family,  until  further 
orders,"  (marked  B.^ 

Under  this  order  tne  deceased  chief  received  rations  only  one  year 
after  the  date  of  the  said  order,  and  this  in  consequence  of  the  military 
post  at  Plattshur^  being  evacuated  ;  and  from  that  period  up  to  the 
time  of  his  death  he  received  no  more  rations  from  the  government, 
although  the  order  was  **never  revoked,"  (paper  C.)  Your  memorialist 
conceives  that  the  accompanying  letter  (marked  D)  from  Mr.  Graham, 
the  Secretary  of  War,  to  Thomas  R.  Gold,  esq.,  sufficiently  showeth 
that  the  chief  and  his  family  ''have  still  a  well- founded  claim  to  com*- 
pensation  from  the  government."  And  your  memorialist  being 
greatlv  advanced  in  years,  and  wholly  incapable  of  maintaining  her- 
self*, tnerefore,  in  her  own  behalf  and  family^,  prays  that  she  may  yet 
be  folly  allowed  the  rations  according  to  the  aforementioned  order  of 
the  War  Department,  and  that  she  and  her  family  be  liberally  remu- 
nerated for  the  services  rendered  by  her  late  deceased  husband  to  the 
United  States. 

Your  memorialist  and  petitioner,  as  in  duty  bound,  will  ever  pray. 

her 

MARY  ANN  +  WILLIAMS, 

mark 

Signed  in  presence  of — 

Elbazbb  Williams. 

Hogansburgy  SeptembeTy  1849. 


A. 

To  Colonel  Louis  Cook  and  Jacob  Francis ^  of  the  St.  Regis  Indians. 

Mt  Children  :  I  take  you  by  the  hand,  and  all  the  people  of  St. 
Begis  within  the  limits  of  the  United  States,  and  I  desire  to  speak  to 
them  through  you.  A  great  misunderstanding  has  taken  place  be- 
tween the  English  and  the  United  States ;  and  although  we  desire  to 
live  in  peace  with  all  the  world  and  unmolested,  yet  it  is  not  quite 
certain  whether  this  difference  will  end  in  peace  or  war.  Should  war 
take  place,  do  you,  my  children,  remain  at  nome  in  peace,  taking  care 
of  your  wives  and  children.  You  have  no  concern  in  our  quarrel ; 
take,  therefore,  no  part  in  it.  We  do  not  wish  you  to  spill  your  blood 
in  our  battles  ;  we  can  fight  them  ourselves.  Say  the  same  to  your 
red  brethren  everywhere  ;  let  them  remain  neutral  and  quiet,  and  we 
will  never  disturb  them  ;  and  should  the  English  insist  on  their  taking 
up  the  hatchet  against  us^  if  they  choose  rather  to  break  up  their  set* 
tlements  and  come  over  to  live  in  peace  with  us,  we  will  find  other 
settlements  for  them,  and  they  shall  become  our  children.  The  red 
nations  who  shall  remain  in  peace  with  the  United  States  shall  forever 
find  them  true  friends  and  fathers ;  those  who  commence  against  them 
an  unprovoked  war  must  expect  their  lasting  enmity. 

My  children,  I  wish  you  well  and  a  safe  return  to  your  own  country. 

TH.  JEFFERSON. 

May  5,  1808. 
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Dbpabtmbnt  of  Wab, 

January  23,  1816. 

Sib  :  Yau  will  please  to  direct  that  six  rations  per  day  be  issued  to 
Thomas  Williams,  an  Iroquois  chief,  for  the  support  of  himself  and 
family,  until  further  orders.  The  rations  may  be  delivered  to  him  from 
time  to  time,  as  he  shall  be  able  to  carry  them  to  his  residence,  which 
I  understand  is  too  distant  to  be  received  daily,  or  even  weekly.  You 
are  also  authorized  to  present  to  him  three  suits  of  clothing,  such  as 
are  supplied  to  the  soldiers  of  the  United  States. 

I  have  the  honor  to  be,  &c., 

WM.  H.  CRAWFORD. 
Officer  C!oMMAKDiNa  at 

PlatUburg^  New  York. 


0. 

Department  of  Wab,  Office  Iin>iAN  Affaibs, 

December  12,  1835. 

Sib  :  Your  letter  of  the  3d  ultimo,  to  the  Secretary  of  War,  has  been 
referred  to  this  office. 

After  diligent  search  it  cannot  be  found  that  the  order  in  1816, 
authorizing  the  furnishing  of  rations  to  Thomas  Williams,  has  ever 
been  revoked. 

Very  respectfully,  your  obedient  servant, 

ELBERT  HERRING. 
Mr.  Eleazeb  Williams, 

Hogansburg^  New  York. 


Whitbstown,  New  Yobk, 

AprH  25,  1817. 

Sib  :  Mr.  Thomas  Williams,  possessing  extensive  influence  over  the 
Indians  in  Canada,  and  there  resident  at  the  commencement  of  the 
late  war,  was  induced  by  General  Dearborn  to  restrain  the  Indians 
from  aiding  the  British  in  the  war  ;  General  D.  pledging  himself  to 

Erovide  for  him,  Williams.  Williams  was  finally  obliged  to  abandon 
is  j)roperty,  about  $13,000,  and  to  remove  to  the  United  States.  He 
repaired  to  Washington  in  the  winter  of  1816,  and  presented  his 
claims,  which  were  referred  to  the  Secretary  of  War.  The  claim  was 
suspended  for  the  proofs  as  to  his  property  in  Canada;  proof  was  after- 
wards furnished.  I  am  requested  to  ask  what  determination  has  been 
made  on  his  claim,  and  what  may  be  expected  irom  the  government? 
Please,  sir,  inform  me. 

I  am,  sir,  respectfully,  your  obedient  servant, 

THOS.  R.  GOLD. 
Hon.  Georob  Graham, 

Acting  Secretary^  dc. 


MART   AJXjr   WILLIAMS.  6 

D. 

dn  eairactfrom  a  letter  /rem  Oeorge  Oraham  to  Thomas  R.  Goffl,  esq. 

DSPARTMENT  OF  WaB, 

August  I69  1817. 

Sib  :  Your  letter  of  25th  April  was  duly  received.  The  papers  in 
the  cases  of  Thomas  and  Eleazer  Williams  had  all  heen  hefore  Mr. 
Crawford,  hut  were  not  acted  upon  by  him  while  Secretary  of  War. 
On  the  receipt  of  your  letter,  I  had  the  papers  collected^  with  the 
intention  of  layine  them  before  the  President  previous  to  hia  departure 
on  his  tour ;  but  tne  account  of  Eleazer  Williams  and  agreement  with 
Q-eneral  Dearborn,  which  he  states  to  have  been  forwarded  to  this  de- 

ertment  by  Mr.  Savage,  are  not  with  the  papers,  nor  have  I  since 
en  able  to  find  them,  and  there  is  no  memorandum  of  their  having 
been  received. 

From  the  answers  of  General  Dearb<»rn  and  General  Mooers  to  the 
letters  addressed  by  this  department  to  them  in  relation  to  these  claim- 
Eknts,  it  appears  that  they  have  a  well-founded  daim  to  oompenaation 
from  the  government ;  bat  how  far  the  executive  government  can  grant 
them  compensation  tor  the  property  lost  in  Canada  is  doubtful. 
With  sentiments  of  great  respect  and  esteem,  &c., 

GEOBQE  GRAHAM. 
Thomas  B.  Gou),  Esq., 

Whiteetotonj  New  York. 


E. 

Platibbdbg,  BeptenAer  8,  1815. 

We  hereby  certify  that  Thomas  Williams,  a  chief  of  the  Iroquois  na- 
^on  of  Indians,  inown  by  the  name  of  Cahnawaga,  in  consequence  of 
lis  attachment  to  the  United  States  during  the  late  war,  left  his  resi- 
lence,  in  the  province  of  Lower  Canada,  and  came  to  the  United  States, 
irhere  he  now  remains ;  the  consequence  of  which,  it  is  said,  was  the 
OSS  of  considerable  property,  large  expenses,  and  other  personal 
nconveniences. 

BENJ.  MOOEBS, 
PETER  8AILLY. 


I,  Eleazer  Williams,  of  Lawrence,  in  the  county  of  Brown  and  State 
\f  Wisconsin,  testify  and  say :  That  I  was  in  the  secret  service  of  the 
Jnited  States  in  the  war  which  commenced  in  1812,  and  that  I  had 
he  charge  and  commanded  the  secret  corps  of  observation  on  the  north* 
irn  frontier  during  the  said  war  ;  and  that  it  was  through  me  that  my 
ather,  Thomas  Williams,  an  Iroquois  chiefs  was  especially  invited,  in 
>ehalf  of  the  general  government,  by  Major  General  Dearborn,  of  the 
Jnited  States  army,  and  Major  General  Mooers,  of  the  New  York 
livision,  to  join  the  American  standard,  and  to  lepieeE,  \>^  \!l\a  \\!A»c- 
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ence  and  efforts,  any  warlike  movementfl  which  might  be  contemplated 
by  his  own  and  other  tribes  against  the  United  States.  For  the  ser- 
vices •v^hich  he  was  asked  to  render,  he  was  assnred  that  he  and  his 
family  should  receiye  a  support  during  the  war,  and  a  full  indemnity 
for  any  losses  which  he  might  sustain  in  consequence  of  connecting 
himself  with  the  United  States.  Having  a  great  confidence  in  these 
assurances,  he  came  to  the  United  States  in  1813,  engaged  warmly  in 
the  American  cause,  and  exerted,  with  great  success,  his  influence 
with  his  own  and  neighboring  tribes  in  the  Ganadas. 

And  further,  1  testify  that  itistead  of  receiving  his  support  and 
family's  from  the  government,  as  he  was  promised,  it  was  only  occa- 
sionally some  rations  were  issued  to  him,  and  these  were  obtained, 
with  much  difficulty,  from  the  commissariat  department ;  and  to  pre- 
rent  their  suffering  for  want  of  food  and  clothing,  I  was  compelled  to 
sustain  them  ;  and  that  the  War  Department  had  such  a  strong  evi- 
dence of  his  claim  upon .  the  government  for  the  promised  rations,  it 
issued  an  order  on  January  23,  1816,  for  ^^six  rations  per  dat/yforthe 
support  of  himself  and  family ,  until  further  orders.  Which  order 
was  intended,  and  so  understood  at  the  time  by  the  War  Department 
and  Thomas  Williams,  that  it  should  continue  for  a  series  of  years ; 
but,  instead  of  this,  its  continuance  was  but  for  a  short  time,  in  con- 
sequence of  the  post  at  Plattsburg,  whence  he  drew  his  rations,  being 
evacuated  by  the  troops ;  and  that,  according  to  the  best  of  my  know- 
ledge, said  Thomas  Williams  was  never  indemnified  for  his  losses  of  I 
property,  or  remunerated  by  the  United  States  for  his  services,  as  he 
was  promised  by  the  government  through  me,  as  one  of  its  secret 
agents,  when  he  was  invited  to  join  her  standard  in  1812  ;  and  that 
the  sacrifices  and  losses  he  sustained  in  property  for  so  doin^  were 
estimated  to  be  between  seven  and  eight  thousand  dollars,  and  besides 
the  annuity  of  two  hundred  and  fifty  dollars  which  he  was  allowed, 
and  received,  from  the  British  government. 

In  confirmation  of  the  value  of  the  above  property,  affidavits  were 
made  by  persons  of  probity  and  honor,  from  Canada,  oefore  the  Hon* 
orable  Plmy  Mooers,  of  Champlain,  in  the  county  of  Clinton  and  Stats 
of  New  York,  in  March,  1816.  The  same  were  forwarded  to  the  War 
Department  by  Mr.  Savage,  then  a  member  of  Congress  from  the  Stats 
of  New  York.  It  is  to  these  papers  that  Mr.  George  Graham,  Secre- 
tary of  War,  in  his  letter  to  the  Honorable  Thomas  R.  Gold,  (of  16th 
August,  1817,)  refers,  when  he  says :  "The  papers  in  the  cases  of 
Thomas  Williams  and  Eleazer  Williams  had  been  all  before  Mr. 
Crawford,  but  were  not  acted  upon  by  him  while  Secretary  of  War. 
I  had  the  papers  collected,  with  the  intention  of  laying  them  before 
the  President  previous  to  his  departure  on  his  tour." 

ELEAZER  WILLIAMS. 


Personally  appeared  Eleazer  Williams,  to  me  well  known,  and  made 
oath  to  the  truta  of  the  foregoing  deposition,  by  him  subscribed  before 
me  this  18th  day  of  January,  1850. 

EDWARD  OUTHWAITE, 
Notary  Piilblxc,  Browa  couid'^^  Wisconsin. 


MART    ANK   WILLIAMS. 


A  letter  from  the  Hon.  John  Savage^  the  late  Chancellor  of  the  Stale  of 

New  Torhf  to  D.  L.  Vanderhendeny  Esq. 

Salem,  July  1,  1816. 

Dear  Sir  :  Yours  of  the  25tli  ultimo  is  but  just  received.  AH  I 
can  say  in  answer  is,  that  the  Secretary  at  War,  to  whom  the  petition 
of  Thomas  Williams  was  referred,  made  no  report.  I  presented  to 
him  the  affidavits  sent  me  by  Mr.  Williams,  but  he  ^ave  me  no  inti- 
mation on  the  subject  from  which  I  can  give  an  opinion  as  to  the 
probable  result.  My  own  opinion  is,  that  compensation  ought  to  be 
made  him  upon  principles  of  justice  as  well  as  policy.  Whether  the 
Secretary  entertains  the  same  opinion  I  know  not.  Much  will  depend 
upon  his  report. 

I  am,  dear  sir,  very  respectfully,  yours,  &c., 

JOHN  SAVA^GE. 

D.  L.  Yanderheyden,  Esq. 


34th  Conoebss,  )  HOUSE  OF  REPRESENTATIVES.      (    Report 
M  Seasum.     S  ?  No.  84. 


MRS.  ELIZABETH  M.   CHURCHILL,  WIDOW  OF  CAPTAIN 
WM.  H.  CHURCHILL,  UNITED  STATES  ARMY. 

[To  accompany  bill  R.  H.  No.  730.] 


Jakuabt  16,  1857. 


Mr.  Bayabd  Ci^reb,  from  the  Committee  on  Military  Affairs,  made 

the  following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  memo- 
rial of  Elizabeth  H,  Churchill ,  widow  of  Captain  Wm.  H,  ChurchiU, 
United  States  army^  deceasedy  respectfully  report : 

The  hnsband  of  the  memorialist  was,  duriDg  the  Mexican  war,  an 
assistant  quartermaster  of  the  United  States  army,  discharging  the 
duties  of  commissary  at  Brazos  Santiago.  Being  charged  with  the 
selling  of  a  large  quantity  of  subsistence  stores,  which,  m  accordance 
with  regulations,  had  to  be  done  by  public  auction,  he  had  to  select 
an  auctioneer,  which  he  accordingly  did,  and  made  T.  W.  Sweet,  his 
clerk,  the  auctioneer  for  the  sales.  There  were  two  sales — one  in 
March,  and  the  other  in  Juno,  1847.  For  his  services  as  auctioneer, 
he  allowed  the  said  Sweet  the  usual  commissions,  which  amounted  to 
$326  2T.  He  died  before  an  examination  of  his  accounts;  and  when 
they  were  examined,  the  amount  which  he  had  paid  his  clerk  for 
auctioneer's  fees  was  disallowed  by  the  accounting  officers  of  the 
treasury,  on  the  ground  that  Sweet  could  not  be  allowed  pay  as  clerk 
and  auctioneer  for  the  same  period.  The  committee  think  that  this 
objection  is  untenable,  inasmuch  as  Sweet  was  not  a  regular  officer  of 
the  government,  with  a  salary  fixed  by  law.  Indeed,  it  does  not  ap- 
pear that  he  had  any  regular  salary.  It  was  regulated  by  the  dis- 
cretion of  the  officer  employing  him,  according  to  the  increase  or 
decrease  of  the  labor  or  hardships  of  the  position.  It  was,  therefore, 
in  the  opinion  of  the  committee,  competent  for  Captain  Churchill  to 
employ  nim  in  any  extra  service,  ana  pay  him  therefor.  But,  inde- 
pendent of  this,  it  is  admitted  that  if  the  amount  of  fees  had  been  paid 
to  any  other  person  acting  as  auctioneer,  the  item  in  the  account  of 
Captain  Churchill  for  the  amount  so  paid  would  not  have  been  dis- 
aUowed,  In  view  of  this  fact,  the  committee  do  not  d!^T£i\\»\x\sX\fi 
witbbold  this  amount,  which  was  paid  'by  \xeT  \i\\!&\>«kT5A,  ^to\s:l  *fiiift 
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widow  of  the  deceased,  especially  when  it  is  recollected  that  the  in- 
terests of  the  government  could  be  better  subserved  by  the  employ- 
ment of  a  man  as  auctioneer  who  was  in  the  confidence  of  the  com- 
missary than  it  could  have  been  by  one  selected  outside,  at  a  time 
like  that,  when  speculation  on  the  property  of  the  government  was  so* 
rife. 
The  committee  accordingly  report  a  bill. 


34th  Congrbss,  )     HOUSE  OF  REPRESENTATIVES.     (  Report. 
3d  Session.     S  }  No.  85. 


JESSE  HAYNES. 

[To  accompany  bill  H.  B.  No.  653.] 


January  16,  1857. 


Mr.  Porter,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Private  Land  Claims^  to  whom  was  re/erred  House 
hiU  No,  653yfor  the  relief  of  Jesse  Haynes^  of  Mississippi^  have  had 
the  samej  and  the  papers  therewith  referred^  under  consideration^  and 
respectfully  report : 

That  it  appears  from  the  evidence  before  your  committee,  that  the 
said  Haynes  desires  to  purchase  the  northwest  quarter  of  the  southeast 
quarter  of  section  No.  efevew,  township  three,  (3,)  north  of  range  15 
east ;  and  that  he  authorized  and  requested  one  Charles  F.  Mayerhoff, 
of  Clarke  county,  Mississippi^  to  purchase  said  tract  of  land  for  him 
at  the  public  land  sales  at  Augusta  in  said  State,  in  May,  1855.  That 
said  Mayerhoff,  under  a  misapprehension,  bought  at  said  sale  the 
northwest  quarter  of  the  southeast  quarter  of  section  15,  township 
No.  three  of  range  No.  15  east,  for  said  Haynes,  and  took  a  duplicate 
receipt  accordingly  ;  which  receipt  embraces  a  piece  of  land  distant 
from  the  piece  desired  by  said  Hayner,  and  which  would  not  answer 
at  all  the  end  he  had  in  view.  He  has  made  application  to  the  Com- 
missioner of  the  General  Land  Office  for  a  corresponding  change  of 
his  entry;  in  other  words  to  surrender  his  purchase  as  actually  made, 
and  to  be  allowed  to  enter  the  tract  which  he  intended  to  buy,  and 
authorized  his  said  agent  to  buy.  His  said  application  for  said  change^ 
was  disallowed  for  the  reason  that  it  was  a  purchase  sit  public  sale ^  and 
not  a  private  entry.  The  act  of  Congress  in  such  case  made  and  pro- 
vided, only  allowing  a  change  of  an  entry  made  under  a  mistake, 
ind  not  such  change  where  the  land  is  purchased  at  public  sale.  The 
case,  your  committee  think,  comes  within  the  equity  of  the  existing 
law,  but  not  within  its  terms.  And  as  the  bill  referred  does  justice  to 
the  citizen,  without  doing  any  injustice  or  occasioning  any  loss  to  the 
government,  they  report  the  said  bill  back  to  the  House,  and  recom- 
mend its  passage. 


34th  Conorbss,  )   HOUSE  OF  REPRESENTATIVES,    i    Report 
3d  Session.      S  I   No.  86. 


CLINTON  GUARDS— MICfflOAN, 

[To  acoompanj  bill  S.  No.  404.] 


Januabt  16,  1857. 


Mr.  BuFFiNTON,  from  the  Committee  on  Military  Afibirs,  made  the 

following 

REPORT. 

The  Commtitee  on  Military  Affairs^  to  whom  tvaa  re/erred  the  biU  of  the 
Senate  No.  404, /or  t?ie  relief  of  tJie  officers  and  pr  votes  of  the  Clin- 
ton Guards y  of  the  county  of  Macomb  y  in  the  Staie  of  Michigan^  respect- 
fully report : 

The  Clinton  Guards  was  one  of  the  volunteer  companies  which  was 
called  out  in  the  year  1838,  by  the  governor  of  the  State  of  Michigan, 
to  aid  in  preserving  inviolate  the  neutrality  laws  of  the  United  States, 
which  were  involved  in  the  disturbances  on  the  Canadian  frontier, 
known  as  the  ^^  patriot  war.''  The  evidence  shows  that  the  services 
of  volunteers  were  enlisted  at  the  time  at  the  request  of  the  govern- 
ment of  the  United  States.  The  committee  append  the  evidence  of 
Major  General  John  Stockton  in  proof  of  the  services  of  the  said  Clin- 
ton Guards,  and  recommend  that  the  bill  of  the  Senate  do  pass  with- 
out amendment. 


State  of  Michioah,  County  of  Macomb^  ss. 

On  this  fifteenth  day  of  July,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-six,  personally  appeared  before  me,  the  undersigned,  a 
notary  public  in  and  for  the  county  aforesaid,  John  Stockton,  a  resi- 
dent of  Mount  Clemens,  in  said  county,  who  being  duly  sworn  by  me, 
on  his  oath  says :  That  at  and  during  the  time  of  the  Canadian  border 
disturbances,  commonly  called  the  patriot  war,  in  the  year  eighteen 
hundred  and  thirty-eight,  he  resided  at  Mount  Clemens  aforesaid, 
and  was  then,  and  still  is,  the  major  general  commanding  the  fourth 
division  of  Michigan  militia ;  that  upon  the  written  order  of  Governor 
Stevens  T.  Mason,  to  this  affiant  directed,  with  which  was  enclosed 
the  written  request  of  the  United  States  marshal  for  t\ie  dvftttvct  oC 
Michigan,  this  afSant,  as  such  commanding  general,  csXVedi  VqlX.^  ^^ 
service  of  the  United  States  two  independent  compaiiieA^^iftXi  ox%i&»\iyl^ 
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at  said  Mount  Clemens,  of  which  the  Clinton  Guards^  commanded  by 
Captain  William  G.  Page,  was  one,  for  the  purpose  of  maintaining 
the  neutrality  laws  of  the  United  States  ;  that  in  pursuance  of  said 
order,  the  said  Clinton  Guards  were  under  military  discipline  and 
drill  for  ahout  one  month,  commencing  in  January,  in  the  year  1838. 
And  this  affiant  further  says,  that  the  written  authority  of  the  said 
Governor  Stevens  T.  Mason  and  request  of  the  said  marshal  of  the 
United  States  were  destroyed  by  fire  on  the  night  of  the  10th  of  Jan- 
uary, A.  D.  1853^  when  the  office  of  this  affiant,  with  his  public  and 
private  papers  were  consumed. 

JNO.  STOCKTON. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  July.  A.  D. 
1866. 

ANDREW  S.  ROBERTSON, 
Notary  FfMic^  Macomb  county  ^  Michigan. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     C  Report 
3d  Session.     \  )   No.  87. 


THOMAS  MOODY. 

[To  accompany  bill  H.  R.  No.  721] 


January  16,  1857. 


Mr.  Broom,  firom  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Revolutionary  PensionSy  to  whom  were  referred  the 
memorial  and  proofs  of  Thomas  Moody y  one  of  the  survivors  of  the 
revolutionary  soldiers^  praying  for  pension^  having  had  the  sam^ 
under  consideration  ^  beg  leave  to  report  as  follows: 

It  appears  that  the  petitioner  is  now  97  years  old,  and  he  sets  forth 
in  his  declaration  three  tours  of  service,  amounting  in  all  to  seventeen 
months.  The  first  tour  as  a  private  in  Virginia,  in  the  year  1776, 
in  an  expedition  to  Tennessee  against  the  Cherokee  Indians,  and  was 
in  an  engagement  at  White  Oak  Glades;  this  tour  occupied  five 
months.  The  second  tour  of  service  he  declares  was  as  captain  of 
Virginia  troops,  in  which  he  was  engaged  as  a  recruiting  officer 
about  six  months  in  the  year  1777.  The  third  tour  was  as  a  private 
in  Virginia  troops  in  1780,  amounting  to  six  months'  service. 

The  petitioner  therefore  appears  to  have  served  as  a  private  five 
months  in  1776,  as  a  captain  recruiting  in  1777  six  months,  and 
again  as  a  private  in  1780  six  months;  thus  making^ eleven  months 
as  a  private,  and  six  months  as  a  captain  recruiting.  The  six  months' 
service  as  a  captain  entitles  him  to  a  pension  at  the  rate  of  $120  per 
annum,  and  the  eleven  months  as  a  private  to  $36  66f  per  annum^ 
making  together  |166  66f  per  annum,  the  amount  to  which  he  is 
entitled. 

The  declaration  of  the  petitioner  is  corroborated  by  positive  proof 
that  he  was  in  the  military  service  of  the  United  States  early  in  the 
revolutionary  war,  his  first  tour  having  been  performed  in  the  memo- 
rable year  of  the  declaration  of  American  independence,  his  second  in 
the  year  following,  and  his  third  in  the  year  1780. 

The  proof  which  he  submits  in  support  of  his  claim,  while  it  estab- 
lishes dearly  that  he  was  in  the  service  during  those  years,  does  not 
show  how  long  he  was  actually  engaged  in  each  towr  \  W\.  «A.  \.\i\a  x^ 
mote  period,  when  nearly  all  of  his  companionB  m  axraa  \i«^^^i^«^ 
gathered  to  the  tomb,  it  cannot  be  expected  that  "he  cau  ^xcAwRfc  ^nv 
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dence  of  an  accurate  and  minute  character.  For  a  magnanimous  and 
grateful  nation  it  is  enough  to  know  that  the  aged  and  trembling 
umbs  of  one  who  aided  to  shield  his  posterity  from  the  grasp  of  des- 
potism, now  stretched  out  to  his  happy  and  prosperous  country  for 
relief  in  his  extreme  and  helpless  age,  no  matter  to  what  extent  he 
of  time  he  actually  served,  is  still  among  us  and  in  want.  The 
soldiers  of  that  period  left  on  the  page  of  the  history  of  their  country 
no  doubt  whatever  of  their  active  and  continuous  service.  Their  re- 
markable exploits,  and  the  successful  termination  of  a  long  and  san- 
guinary war,  elicited  the  wonder  and  admiration  of  the  civilized 
world.  Had  they  served  a  despot  as  faithfully  and  gloriously  as  they 
served  the  spirit  of  rational  freedom,  they  woula  have  been  well 
cared  for  during  the  balance  of  their  lives.  Surely  the  people  of  this 
country,  through  their  representatives,  ma^  be  regarded  as  quite  as 
liberal  and  grateful  towards  those  who  participated  in  the  memorable 
struggle  for  our  independence,  especially  when,  in  the  last  hours  of 
their  existence,  they  need  comfort  and  repose. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
3c?  Session.     \  }  No.  88. 


NANCY  WEEKS. 

[To  aooompanj  Ull  H.  R.  No.  722.] 


jAisruARY  16,  185'7. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following 

REPORT. 

Francis  Weeks^  aged  96  in  1853,  (act  1832,  Geo.,)  claims  that  he 
entered  the  service  in  1778,  and  served  four  years  ;  was  an  ensign — 
commission  and  discharge  lost  or  mislaid. — (See  his  declaration  in 
detail.) 

Proofs. — No  record  proof  in  existence. 

WiUiam  Coggin^  aged  101  in  Marchj  1856,  a  pensioner  drawing 
eighty-eight  dollars  per  annum  as  a  lieutenant  of  infantry  and  cavalry y 
swears  that  he  was  well  acquainted  with  Francis  Weeks  ;  that  he 
served  in  the  revolution  at  the  battles  of  Brier  creek,  siege  of  1796, 
and  at  Eutaw  Springs  ;  that  he  was  with  Weeks  when  they  caught 
and  hung  seven  tories.  In  a  former  certificate,  in  1854,  Lieutenant 
William  Coggin  swears  that  Francis  Weeks  is  the  identical  person 
who  was  in  the  service  at  '96,  and  was  bearing  colors. 

William  McLeody  a  pensioner,  swears  as  to  Francis  Weeks  ;  that  he 
was  at  the  battle  of  Brier  creek,  and  also  at  the  battle  of  Eutaw 
Springs  ;  and  that  he  served  as  stated  in  his  declaration,  as  ensign. — 
(See  ajQSdavit  made  in  October,  1853.) 

John  Haines,  a  pensioner,  aged  117  years.  He  swears  that  Francis 
Weeks,  acting  a^  an  officer,  and  himself  were  at  the  siege  of  1796; 
that  they  were  present  at  the  taking  and  hanging  of  seven  tories  at 
Brier  creek,  &c. — (See  affidavit  dated  January,  1855.) 

In  another  affidavit,  dated  October,  1854,  he  swears  that  Weeks 
and  himself  were  in  service  three  years,  cw  an  officer  of  some  kind, 

WiUiam  W,  Webb  swears  that,  in  1853,  in  a  conversation  with 
Francis  Weeks,  he  asked  him  if  he  was  a  brother  of  a  Mr.  Penly,  who 
killed  himself,  and  who  was  a  revolutionary  soldier ;  and  he  said 
Weeks  then  stated  that  his  name  was  Weeks,  and  that  he  too  was  a 
soldier  of  the  revolution.  That  yiritness  rather  disputed  his  state- 
ment, when  said  Francis  Weeks  took  out  two  papers  which  the  wit- 
ness took  in  his  own  hands  and  read,  one  of  which  was  his  discharge, 
and  the  other  was  a  commission  ;  and  that  the  witness  tVi^u  Vi^V^ft^^^L 
that  said  commission  and  discharge  were  gei^wine,  ^Aidi  >i)DL«b\,  ^^\^ 
Francis  Weeks  was  a  revolutionary  soldier. 
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Said  W.  W.  Webb  is  sworn  to  as  a  credible  person  hj  Benjamin 
Johnson,  justice  inferior  court ;  Peter  Patterson,  justice  inferior  court; 
William  W.  Kinsey,  justice  inferior  court ;  and  Samuel  Jones,  justice 
inferior  court. 

The  said  Francis  Weeks  is  recognized  as  a  soldier  of  the  revolution, 
and  a  competent  witness  in  William  Coggin's  pension  claim. — (See 
Coggin's  brief;  allowed  |88  as  a  lieutenant.) 

WilMam  Coggings  commission  was  never  produced,  being  lost  or  mis- 
laid. — (See  declaration  in  1854.) 


34Tn  CoNORBSs,  )   HOUSE  OF  REPRESENTATIVES.    J   Report, 
3c?  Session.     J  {    No.  89. 


WILLIAM  HUMPHREY— CHILDREN  OF. 

[To  accompany  bill  H.  R.  No.  723.] 


Januabt  16, 1857. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following 

REPORT. 

T?ie  Committee  on  JRevolutionary  Pensions^  to  which  was  referred  the 
petition  of  the  heirs  of  William  Humphrey ^  a  revolutionary  soldier^ 
ask  leave  to  report : 

That  upon  a  careful  examination  of  the  papers  referred  with  the 
petition,  it  appears  that  William  Humphrey  served  full  seventeen 
months. 

The  declaration  of  the  soldier  himself  gives  a  detail  of  his  service 
in  the  years  1780  and  1781,  under  various  officers,  naming  Captain 
Holt  Richardson,  and  Colonel  Dabney,  by  the  latter  of  whom  he  was 
discharged  after  the  surrender  of  Cornwallis  at  Yorktown,  in  October, 
1781.  And  Edward  Barker,  a  revolutionary  soldier,  testifies  to 
William  Humphrey's  service  in  Colonel  Dabney's  third  regiment  of 
Virginia  troops  at  Yorktown.  The  court  also  certifies  that  after  pro- 
pounding the  interrogatories  prescribed  by  the  War  Department,  they 
are  of  opinion  that  he  served  as  stated  in  his  declaration.  The  Rev. 
James  Brumfield,  and  Alfred  H.  Atkins,  both  testify  their  belief  that 
he  was  a  revolutionary  soldier — that  he  was  always  so  reputed  in  his 
neighborhood.  Your  committee,  therefore,  report  a  bill  mr  the  relief 
of  the  children. 


34th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    J    Report 
3d  Session.     )  i    ^0.  90. 


HANNAH  WILCOX— CHILDREN  OF. 

[To  aooompany  bill  H.  B.  No.  724.] 


JANX7ART  16,  ISST. 


Mr.  KiLLiAN  Miller,  from  the  Committee  on  Revolutionary  Pensions, 

made  the  following 

REPORT. 

The  Committee  on  Revolutionary  Pensions^  to  whom  was  re/erred  the 
papers  and  daim  of  Hannah  Wilcox y  of  the  State  of  New  York^  for 
a  pension  under  the  law  of  the  *Ith  Juiy,  1838,  have  had  the  same 
under  consideration^  and  respectfully  report: 

That  the  petitioner,  Hannah  Wilcox,  formerly  the  wife  of  David 
While,  deceased,  late  a  pensioner  of  the  United  States,  at  the  rate  of 
ninety-six  dollars  per  annum,  and  who  died  in  February,  1831,  al- 
leged in  her  declaration  that  she  was  married  to  the  said  David  White 
on  the  26th  November,  1790.  These  facts  are  first  supported  by  the 
evidence  of  Lydia  Holmes  and  Sally  Fuller.  In  further  support  of 
her  marriage  is  an  ancient  family  record,  showing  the  date  of  the 
birth  of  her  first  child,  Lucy  White,  to  have  been  on  the  18th  Sep- 
tember, 1793.  This  record  is  shown  to  have  been  in  use  for  more 
than  thirty  years,  by  the  evidence  of  Lucy  Press,  (the  first  child,)  and 
William  Press,  her  husband,  the  parties  having  been  married  in  1811. 
All  of  the  above  four  witnesses  are  certified  to  be  respectable  persons. 
The  testimony  of  Gad  M.  Lawrence,  Lydia  Holmes,  William  Press, 
and  Lucy  Press,  together  with  the  testimony  of  John  Stephens,  Lucy 
Hatch,  and  Abraham  Close,  all  duly  certified  to  be  respectable 
persons,  giving  circumstances  and  data  for  their  knowledge  of  the 
truth  and  fact  of  the  marriage  as  having  taken  place  prior  to  1794. 

It  is  further  in  proof  before  the  surrogate's  court,  to  wit,  the  evi- 
dence of  Newel  Weard,  Polly  Aldridge,  B.  F.  Aldridge,  and  B.  P. 
Hammond,  and  under  the  certificate  and  seal  of  the  surrogate,  that 
the  said  Hannah  Wilcc^  died  a  widow  on  the  11th  day  of  January, 
1856,  leaving  but  two  children,  viz :  Lucy  Press  and  Lucinda  Ham- 
mond, being  her  only  children  her  surviving,  and  that  each  of  them 
are  over  the  age  of  twenty-one  years. 

Tour  committee  upon  this  evidence  believe  her  marriage  to  have 
taken  place  before  1794,  it  being  the  only  point  to  b^  %^ttUd^wi4 
they  do  therefore  report  a  bill  and  recommend  its  i(ka&%^^^. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (    Reporit 
3d  Session.     S  J   No.  91. 


TOUSANT  LA VARNWAY— CHILDREN  OF. 

[To  accompany  bill  H.  R.  No.  725.] 


January  16,  1857. 


Hr.  EiLUAK  Miller,  from  the  Committee  on  Reyolutionary  Pensions, 

made  the  following 

REPORT. 

The  Committee  on  Revolutionary  PensionSy  to  whom  ioaa  referred  the 
petition  of  the  surviving  children  o/Tousani  Lavamway,/or  arrears 
of  pension  due  their  father  for  services  in  the  revdutionary  wary 
report: 

That  from  the  testimony  of  two  credihle  witnesses,  in  addition  to 
the  oath  of  the  soldier,  it  appears  that  the  said  Tousant  Lavarnway 
volunteered  as  a  private^  and  entered  in  the  company  commanded  by 
his  father.  Captain  Francis  Lavarnway,  in  Colonel  James  Living- 
ston's regiment  of  Canadian  refugees,  in  the  continental  service,  on  or 
about  the  first  day  of  November,  1775,  and  served  in  said  company 
about  two  weeks,  when  his  father's  company  was  broken  up,  most  of 
them  having  been,  with  his  father,  taken  prisoners  with  Colonel 
Ethan  AUen^  in  an  engagement  at  Montreal,  and  that  the  said  Tou- 
sant made  his  escape  at  that  time ;  and  from  that  time  he  was  ap- 
pointed conductor  of  teams,  accompanied  the  American  army  to 
Quebec,  and  continued  in  said  service  as  conductor  until  the  retreat  of 
the  American  army  from  Canada,  when  his  services  in  that  capacity 
were  no  longer  needed ;  that  he  then  turned  his  attention  to  securing 
the  crops  on  his  father's  farm,  and  to  looking  after  and  protecting  his 
property,  while  his  father  was  captive  ;  but  the  approach  of  the  Brit- 
ish army  compelled  him  to  relinquish  the  hope  of  saving  it,  and  the 
certainty  that  he  would  be  dealt  with  if  he  remained,  he  soon  followed 
after  the  American  army,  and  took  refuge  in  the  State  of  New  York,, 
where  he  ever  after  lived  and  died.  After  the  pension  act  of  June  7> 
1832,  he  made  application  to  the  Pension  Office  for  a  pension  ;  but 
his  claim  was  denied  on  the  ground  that  ''he  did  not  serve  as  a 
soldier — he  was  a  wagoner,"  (see  rejected  or  suspended  pensions,  page 
128.)  It  seems  at  this  time  the  Pension  Department  held  team  ser- 
vice not  within  the  act  of  7th  June,  1832,  and  afterwards  they  came 
to  the  decision  to  allow  for  that  kind  of  service,  and  the  applicant  in 
the  mean  time  died,  to  wit:  on  the  15th  day  of  March,  1845.     Subse- 

S[uently,  in  1851,  his  children  made  application  to  the  Pension  Office 
or  the  arrears  of  pensions  due  their  father,  but  from  the  imperfectiona 
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in  the  form,  or  some  cause,  no  notice  seems  to  have  been  taken  of  said 

application.     Again,  on  the  7th  of  February,  1856,  the  suiriYing 

children  made  a  renewed  declaration  in  open  court,  substantially  con- 

'forming  to  the  practice  and  usages  of  the  Pension  Department,  in 

>which  the  court  express  their  satisfaction,  and  grant  their  certificate, 

"that  the  said  Tousant  Lavarnway  did  serve  in  the  manner  as  above 

stated ;  that  he  died  on  the  15th  of  March,  1845,  and  left  no  widow ; 

that  the  children  named  were  the  only  surviving  chUdren  of  the  said 

Tousant  Lavarnway  who  survived  him,  as  has  been  stated. 

The  answer  to  this  last  application  will  be  found  in  the  several  let- 
ters from  the  Pension  Office  to  the  agent  of  the  claimants,  which  your 
committee  have  examined,  and  which  have  been  furnished  by  the 
agent.  And  the  papers  having  been  sent  to  your  committee  from  the 
Pension  Office,  containing  the  whole  of  the  evidence,  without  any 
remarks  from  the  Commissioner  of  Pensions,  your  committee  have 
taken  a  liberal  view  of  the  whole  case^  and  they  are  satisfied  that 
there  is  evidence  sufficient  to  authorize  your  committee  to  report  a  bill 
for  the  eight  and  a  half  months'  service — ^the  half  month  as  a  private 
and  the  residue  a  teamster  or  conductor  of  teams.  And  they  report  a 
bill  accordingly. 


34th  Congrbss.  )    HOUSE  OF  REPRESENTATIVES.    (  Report, 
3d  Session.     ]  I  No.  92. 


JACOB  JERO. 

[To  accompany  bill  H.  R.  No.  726.] 


January  16,  1857. 


Mr.  EiLLiAN  Miller,  from  the  Committee  on  Revolutionary  Pensions,. 

made  the  following 

REPORT 

The  Committee  on  Revolutionary  Pensions^  to  whom  was  referred  the 
petition  of  Jacob  Jero^  only  surviving  chUd  of  Baptiste  Jero^  praying 
for  the  arrears  of  pension  due  to  his  mother^  the  widow  of  the  sam 
Baptiste  JerOy  who  toas  a  sergeant  in  the  revolutionary  war,  report : 

The  petitioner  states  that  his  said  father,  Baptiste  Jero,  was  a 
sergeant  in  the  regiment  commanded  by  General  Hasen,  in  the  conti- 
nental line  of  the  army  of  the  revolutionary  war,  for  more  than  two 
years^  and  was  entitled  to  a  pension  under  the  act  of  June  7,  1832. 
That  at  the  time  of  the  passage  of  said  act  he  was  a  resident  of  Can- 
ada, and  before  he  could  make  arrangements,  after  said  act  was  made 
known  to  him,  and  before  he  could  proceed  to  the  States  to  obtain  ita 
benefit,  he  died,  to  wit,  on  the  20th  day  of  November,  1837,  leaving 
a  widow  surviving  him,  to  whom  he  was  married  July  27,  1795. 

That  his  mother  made  application  for  a  pension  on  account  of  the* 
services  of  her  said  husband,  under  the  pension  act  of  July  29, 
1848,  and  proved  her  right  thereto,  as  he  is  informed;  but  the  pension 
department  suspended  her  claim  for  further  proof,  and  that  beiore  she- 
could  look  about  for  the  positive  proof  of  a  living  witness  of  her 
husband's  services  she  dieoi,  to  wit,  on  the  18th  day  of  May,  1854,. 
and  the  petitioner  claims  he  is  justly  entitled  to  the  arrears  of  pen- 
sion due  to  his  said  father  and  mother,  and  prays  that  the  proo&  onz 
file  in  the  pension  office  may  be  produced  before  Congress  that  they 
may  grant  the  pension. 

The  committee  have  examined  carefully  the  evidence  sent  from  th& 
pension  office  and  other  testimony,  and  they  find  the  facts  as  set  forth, 
m  the  petition  to  be  substantially  supported,  and  that  from  some  fur- 
ther evidence  submitted  in  re&ard  to  the  identity  of  the  soldier  and 
his  widow,  and  their  deaths,  they  are  satisfied  that  the  said  Baptiste 
Jero  served  as  a  sergeant  two  years  previous  to  the  first  day  of  No- 
vember, 1782,  in  tne  Canadian  regiment,  commanded  by  General 
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Moses  Hasen.  That  such  a  person  served  the  term  aforesaid  is  shown 
by  a  certificate  from  the  secretary  of  State's  oflSce  at  Albany,  New 
York,  which  gives  an  exemplification  of  an  original  return  made  by 
General  Hasen  himself,  and  sworn  to  by  him  on  the  2'7th  day  of 
January,  1785,  and  filed  in  the  secretary's  oflSce,  on  which  return 
the  said  Baptiste  Jero  was  further  entitled  to  certain  lands  promised 
to  be  given  as  bounty  lands.  The  record  of  his  services  being  pro- 
duced, with  the  most  satisfactory  evidence  as  to  identity,  and  the 
record  of  the  marriage  and  death  being  properly  certified,  your  com- 
mittee are  of  opinion  that  the  petitioner  is  entitled  to  relief,  and  they 
report  a  bill  accordingly. 


34Tn  CoNQiiBSS,  )     HOUSE  OF  REPRESENTATIVES.      (  Report 
3rf  Session.     \  \  No.  93. 


IRA  JOHNSON— CHILDREN  OF. 

[To  accompany  bill  H.  B.  No.  727.] 


Januakt  16,  1867. 


Mr.  Ejuiab  Miller,  from  the  Committee  on  Revolationary  Pensions, 

made  the  following 

REPORT. 

The  Committee  on  Revolutionary  PenaionSy  to  whom  was  referred  the 
petition  of  the  heirs  of  Ira  Johnson^  a  revolutionary  aotdter,  having 
examined  into  the  aUegati^na  and  proof  a  of  the  daimanis,  report: 

That  the  said  Ira  Johnson,  at  the  age  of  sixteen  years,  volunteered 
to  go  with  his  father,  Ira  Johnson,  to  the  battle  of  Lexington,  in  the 
revolutionary  war,  and  fought  at  the  side  of  his  father,  who  was  killed, 
or  died  of  the  wounds  he  received  in  said  action ;  that  he  then  enlisted 
and  fought  in  several  battles  until  he  was  made  prisoner  and  wounded 
and  taken  into  captivity  fourteen  months ;  that  on  his  return  from 
Indian  captivity  he  was  appointed  a  sergeant  in  the  seventh  Massa- 
chusetts regiment  of  continental  troops.  His  original  warrant  of 
appointment  accompanies  this  report,  and  bears  date  the  9th  of  No- 
vember, ITTT,  and  is  from  under  the  hand  of  Lieutenant  Colonel  John 
Brooks,  commandant  of  said  regiment.  It  ftirther  appears  that  he 
served  in  the  Indian  wars,  under  General  Wayne,  in  1794  and  1795, 
and  was  the  chosen  guide  to  conduct  General  Wayne  to  the  Indian 
villages  on  the  Great  and  Little  Miami  rivers,  in  the  Ohio  country, 
and  after  his  return  was  commissioned  adjutant  by  the  governor  of 
New  York,  which  commission  also  accompanies  this  report.  The  said 
Ira  Johnson  died  the  31st  March,  1812,  and  his  widow  in  1833,  before 
any  provisions  were  made  for  pensions  to  the  soldier  or  his  widow ; 
but  the  land  bounty  act  of  September  16,  1776,  was  in  force,  but  it 
does  not  appear  that  they  ever  applied.  They  left  several  children, 
and  but  for  the  word  minor  in  the  eighth  section  of  the  act  of  March 
3,  1855,  they  would  be  entitled  under  the  same. 

Tour  committee  having  reported  favorably  on  the  petition  of  Thomas 
Giles,  a  similar  case,  have  concluded  to  allow  this  case  for  the  same 
reasons,  and  report  a  bill. 


34th  Oongrks,  )     HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     S  I  No.  94. 


ROBERT  McNEIL.— HEIRS  OF. 

(To  tooompany  bill  H.  B.  No.  728.] 


January  16,  1857. 


Hr.  Enapp,  from  the  Committee  on  Revolutionary  Pensions ,  made 

the  following 

REPORT. 

The  Committee  on  Revolutionary  PenaionSy  to  whom  was  referred  the 
petition  of  the  surviving  daughters  and  only  heirs  of  Robert  McNeU^ 
deceased  J  a  captain  of  marines  in  the  revolutionary  war^  praying  for 
a  pension  or  recompense  for  services  their  father  was  entitled  to, 
report : 

That  from  well  authenticated  facts,  and  the  original  letters  written 
by  Captain  McNeil  while  in  prison,  it  satisfactorily  appears  that  the 
said  Robert  McNeil,  in  the  year  1777,  was  commissioned  in  the  conti- 
nental service  a  lieutenant  of  marines  on  board  the  Unitgd  States 
frigate  Boston,  commanded  by  one  Hector  McNeil.  That  on  the  7th 
day  of  June,  1777,  the  frigates  Boston  and  Hancock,  being  in  company 
on  a  cruise,  captured  the  British  frigate  Fox,  and  the  said  iiobert  was 
appointed  to  the  command  of  the  marines  on  board  the  said  prize. 
That  on  the  7th  day  of  July  thereafter,  after  a  sharp  engagement,  the 
Fox  was  recaptured  by  the  British  frigate  Flora  and  taken  into  Hali- 
fax, where  the  said  Captain  McNeil  ana  marines  were  held  prisoners  of 
war  until  exchanged  some  six  months  after.  That  he  served  in  the 
capacity  aforesaid  eight  months,  including  the  term  of  his  imprison- 
ment from  May  21,  1777,  to  January  24,  1778.  That  he  suflFered 
much  in  prison,  and  returned  ruined  in  health  and  fortune,  and  died 
in  Savannah,  Georgia,  in  the  year  1792. 

And  your  committee  further  report  that  the  said  Robert  McNeil, 
after  said  exchange,  was  not  continued  in  the  service  ;  and  that  by  a 
resolution  of  Congress  of  November  24,  1778,  and  May  22,  1779,  he 
was  to  be  settled  with,  and  considered  as  a  supernumerary  officer, 
and  entitled  to  one  year's  pay,  to  be  computed  from  the  time  such 
officer  had  leave  of  absence  on  that  account ;  and  Congress  further 
recommended  the  States  to  which  such  officers  belonged  to  make  such 
Further  provision  for  them  as  their  respective  circumstances  and 
means  entitled  them  to.  And  inasmuch  as  the  s^id  Captain  McNeil 
was  never  settled  with,  or  received  pay  for  his  Betvic^a,  and  t\v%.t  t\5Ax^ 
's  DOW  due  bim  the  sum  of  $4,178,  which  his  chWdieii  ate\^%^l  «ii- 
'tled  to,  tbey  report  a  bill  for  their  relief. 


34Tn  Congress,  )  HOUSE  OF  REPRESENTATIVES.     «    Repom 
3d  Session.      S  }   No.  95, 


ELIZABETH  E.  V.  FIELD. 

[To  accompany  bill  H.  B.  No.  729.] 


January  16,  1857. 


Mr.  Andrew  Ouveb,  from  the  Committee  on  Invalid  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Invalid  Pensions j  to  whom  was  referred  the  petition 
of  Elizabeth  E.  V.  Fieldy  widow  of  the  late  Captain  George  F.  Field, 
of  the  third  regiment  of  United  States  irifantry,  report : 

That  they  find  the  facts  in  this  case  correctly  stated  in  a  report  made 
by  the  Committee  on  Invalid  Pensions  in  the  House  of  Representatives, 
January  30,  1852,  and  they  therefore  adopt  said  report,  to  wit : 

**  The  Committee  on  Invalid  Pensions^  to  whom  was  referred  the  petition 
and  papers  of  Elizabeth  E,  V.  Field,  widow  of  the  late  Captain  George 
F.  Fieldy  of  the  third  regiment  of  United  States  infantry  y  report  : 

'^  That  it  appears  that  Captain  Field  was  killed  while  serving  with 
his  regiment,  on  the  21st  September,  1846,  at  the  battle  of  Monterey, 
in  Mexico,  leaving  the  petitioner  his  widow,  and  a  son  now  eight 
years  old^  unprovided  with  any  suitable  means  of  subsistence ;  that 
under  the  act  of  Congress,  approved  22d  February,  1849,  she  received 
a  sum  equal  to  his  half-pay,  (twenty  dollars  per  month,)  which  enabled 
her  to  support  herself  and  son  ;  but  this  resource  has  failed  since  Sep- 
tember last,  by  the  expiration  of  the  law.  It  also  appears  that  her 
paternal  grandfather  was  a  colonel  in  the  revolutionary  war,  and  at 
its  close  breveted  brigadier  general ;  that  her  father  entered  the  army 
in  1812,  and  remained  in  it  until  his  death,  which  occurred  at  New 
Orleans,  July  15,  1845,  a  period  of  thirty-three  years.  His  son,  a 
brother  to  the  petitioner,  was  a  lieutenant  in  the  third  infantry, 
served  in  Floriaa,  and  died  on  his  way  home,  of  disease  contracted 
by  exposure.  That  the  said  Captain  Field  graduated  at  West  Point 
in  1834,  was  in  Florida  during  the  war,  and  participated  in  the 
battles  of  Palo  Alto,  Resaca  de  la  Palma,  and  Monterey,  and  had  but 
four  months  leave  of  absence  while  beheld  bis  comiaUsvoxi.  ^«t  ^^NIyNIvsii 
states,  that  ID  making  tbia  application  for  a  smaWsti^exi^^TcyaiSXikft  ^^^-^^ 
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eminent  of  her  country,  she  cannot  feel  that  she  is  soliciting  indiyidual 
charity  ;  she  feels  that  she  is  but  urging  an  equitable  claim  for  sub- 
sistence for  herself  and  child,  after  having  surrendered  to  that  countrj 
a  husband,  father,  and  brother ;  and  the  committee  think  her  appeid 
ought  not  to  be  in  vain,  and  therefore  report  a  bill  for  her  relief. 
Your  committee  also  urge  the  adoption  of  the  accompanying  bill. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    J  Report 
3d  Session.     ]  (  No.  96. 


ELIZABETH  MONROE. 

[To  aooompany  bill  H.  R.  No.  730.] 


January  16,  1857. 


Mr.  Andrew  Outer,  from  the  Committee  on  Invalid  Pensions,  made 

the  following 

REPORT. 

The  Committee  (m  Invalid  Pensions^  to  whom  were  referred  the  petition 
(md  papers  of  Elizabeth  Monroe j  widow  of  Thumxis  J,  C,  Monroe^  late 
assistant  surgeon  in  the  army  of  the  United  States ^  hav'ng  had  the 
same  under  consideration,  report : 

That  they  find  the  facts  in  this  case  correctly  stated  in  a  report 
made  by  Mr.  Stockton,  from  the  Committee  on  Pensions  in  the  Sen- 
ate, January  19,  1852.  That  report  is  as  follows :  *'  The  Committee 
on  Pensions,  to  whom  was  referred  the  memorial  of  Elizabeth  Mon- 
roe, report :  That  the  memorialist  is  the  widow  of  Surgeon  Thomas 
J.  C.  Monroe,  late  of  the  army,  who,  after  a  service  of  twenty-eight 
years,  died  from  the  effects  of  exposure  and  arduous  duty.  Her  me- 
morial, asking  a  pension,  was  first  presented  to  the  Senate  the  10th 
of  February,  1848,  and  a  bill  for  her  relief  was  reported  from  the 
Committee  on  Pensions  on  the  4th  of  May  in  that  year.  The  24th  of 
January,  1850,  the  subject  was  again  referred  to  the  committee,  and 
on  the  4th  of  February  following  they  made  a  favorable  report,  ac- 
companied by  a  bill.  In  that  report  the  committee  says :  An  exam- 
ination of  the  facts  set  forth  by  the  memorialist,  and  the  evidence 
accompanying  the  same,  has  convinced  the  committee  that  the  memo- 
rialist should  receive  relief.  Concurring  in  this  view,  the  committee 
recommend  the  passage  of  the  accompanying  bill,  granting  a  pension 
to  Elizabeth  Monroe  for  five  years."  The  five  years  expired  on  the 
first  January  last.  Tour  committee  recommend  that  the  act  grant- 
ing her  a  pension  be  revived,  and  continue  from  that  time  for  and 
during  her  natural  life.  They  therefore  recommend  for  adoption  the 
accompanying  bill. 


34™  CoNGRKS,  )     HOUSE  OF  REPRESENTATIVES.     J  Report 
3d  Session.     J  >  No.  97. 


MARY  W.  THOMPSON. 

[To  aooompany  bill  H.  R.  No.  730.] 


Januart  16,  1857. 


Mr.  Andrbw  Ouvbr,  from  the  Committee  on  Invalid  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Invalid  Pensions j  to  whom  were  referred  the  papers 
of  Mary  W.  Thompson^  widow  of  Lieutenant  Colonel  Alexander  B. 
Thompson,  late  of  the  United  States  army,  deceased,  report: 

That  said  Mary  W.  Thompson  received  a  half-pay  pension  for  five 
years,  under  a  general  law  granting  half-pay  pensions  to  certain 
^^  widows  whose  husbands  had  been  killed  or  died  of  wounds  while  in  the 
service  of  the  United  Stales,**  to  wit,  from  December  25^  1837,  (the 
date  of  her  husband's  death,)  until  December  25, 1842,  when  her  pen- 
sion terminated.  From  this  period  until  January  1, 1852,  she  received 
no  pension  whatever.  On  her  application  to  Congress  at  this  time  for 
a  pension  for  life,  the  Senate  passed  a  bill  for  her  relief;  but  during 
that  session  it  did  not  get  through  the  House,  but  remained  on  the 
calendar.  In  1853  the  House  took  up  the  Senate's  bill  for  her  relief, 
and  passed  it,  allowing  her  thereby  a  pension  from  January  1,  1852, 
to  continue  during  her  widowhood.  While  the  bill  was  on  its  passage 
in  the  House  an  amendment  was  added  thereto,  placing  the  names  of 
the  widows  of  Majors  Dade  and  Lomax  upon  the  bill,  giving  to  these 
latter  widows  pensions  for  life,  to  commence  some  twelve  years  back, 
or  from  the  date  of  their  husbands'  deaths,  thus  making  it  an  unin- 
terrupted relief  to  these  widows.  The  design  of  this  bill  is  merely  to 
place  Mrs.  Thompson  on  the  same  footing  with  these  and  other  widows 
whose  husbands  have  been  slain  in  battle,  by  filling  up  the  period 
during  which  she  received  no  pension,  and  thus  give  her  a  continuous 
pension  from  her  husband's  death,  and  during  her  widowhood.  It 
will  therefore  be  nothing  more  than  an  act  of  equal  justice  to  pass  this 
bill  for  the  widow  of  a  brave  and  meritorious  officer  who  sacrificed  his 
life  in  his  country's  service. 

Tour  committee  annex  a  copy  of  the  report  of  the  Senate  committee 
made  in  this  case  January  19,  1862. 


MARY   W.    THOMPSON. 


^^  The  Committee  on  Pensions,  to  whom  was  re/erred  the  memorial  of 

Mary  W.  Tkompson,  beg  leave  to  report : 

'*  That  the  memorialist  is  the  widow  of  the  late  Lieutenant  Colonel 
Alexander  K.  Thompson,  who  was  killed  at  the  head  of  his  regiment 
on  the  25th  of  December,  1837,  in  an  action  with  the  Indians  in 
Florida,  after  faithfully  serving  his  country  for  upwards  of  twenty- 
five  years.     On  the  death  of  her  husband  Mrs.  Thompson  received  a 
pension,  which  was  continued  for  five  years,  under  the  law  of  April 
16,  1816  ;  and  in  1844  she  asked  of  Congress  a  renewal  and  continu- 
ance of  the  pension,  grounding  her  claim  upon  the  long  and  valoable 
services  of  her  husband,  his  death  in  battle,  on  several  precedents,  and 
on  valuable  services  which  she  had  herself  rendered  during  his  liie 
time.     Her  memorial  was  presented  to  the  House  of  Be]  resentatires, 
and  on  the  24th  of  May,  1844,  the  committee  to  whom  it  had  been 
referred  made  a  favorable  report  thereon,  in  which  they  say:  'The 
memorial  does  no  more  than  justice  to  the  memory  and  gallant  wrrm 
of  one  of  the  most  meritorious  of  those  distinguished  officers  whose 
virtues  and  whose  bravery  have  reflected  so  much  credit  upon  the 
American  army.     During  a  service  of  about  twenty-six  years,  Colonel 
Thompson  was  distinguished  in  every  grade  through  which  be  passed. 
The  committee  have  been  furnished  with  testimonials  in  his  behalf  of 
the  highest  commendation^  from  the  most  distinguished  officers  of  tbe 
army.     Colonel  Thompson  has  also  been  required  to  perform  public 
services  and  agencies  of  a  civil  character,  which  were  entirely  out  of 
the  line  of  his  official  military  duties,  involving  high  responsibilities. 
To  enable  him  to  discharge  these  satisfactorily  to  the  government,  it 
was  necessary  for  him  to  have  an  assistant ;  this  assistance  was  ren- 
dered by  the  memorialist,  by  the  devotion  of  much  of  her  time  for » 
series  of  years,  or  rather  by  giving  her  time  to  the  government,  and 
thereby  rendering  important  services.'     ^  The  case  of  the  petitioneris 
peculiar ;  the  services  of  her  husband  were  such  as  are  rarelj  if  eTer 
rendered;  and  the  circumstances  of  his  death,  in  a  war  wherein  no 
glory  was  to  be  gained — a  war  of  suflFering  and  disease,  wherein  flJ 
was  at  hazard,  and  nothing  to  be  gained — must  be  taken  into  consid- 
deration  (in  the  opinion  of  the  committee)  in  estimating  the  compen- 
sation to  be  allowed.' 

*'In  1848,  the  memorial  was  again  presented  to  the  House  of  Bepre-f 
sentatives,  and  again  a  favorable  report  was  made  on  the  18th  of  Maj 
of  that  year,  in  which  the  committee  made,  as  a  part  of  their  owsl 
report,  that  of  the  24th  of  May,  1844.  The  report  of  May,  1848,  seH 
forth  :  *  That  Colonel  Thompson  was  a  most  gallant  officer,  and  ei-l 
tremely  useful  in  the  service,  as  well  in  the  management  of  his  corpil 
in  action  and  in  camp,  his  personal  bravery  in  conflict,  and  in  his  in-| 
struction  of  the  officers  and  troops  under  his  command,  in  preparinf 
them  for  their  duties  in  the  service,  while,  at  the  same  time,  b< 
performed  other  duties  not  pertaining  to  his  station,  in  which  W 
was  assisted  by  his  wife,  the  memorialist,  who  thus  gave  her  m 
yices  to  the  goveinment  in  tKe  exercise  of  duties  important  to 


MART   W.    THOMPSON.  S 

country^  and  which  did  not  pertain  to  her  or  to  her  hnsband.  These 
facts  are  most  fiilly  sustained  by  a  letter  of  Major  General  Gaines, 
and  from  other  evidences  which  have  been  presented  to  your  com- 
mittee.' 

*'  The  committee,  in  view  of  the  facts  presented  to  them,  have  re- 
ported a  bill  providing  a  pension  for  the  memorialist  during  her 
widowhood." 

Tour  committee  therefore  recommend  for  adoption  the  accompany- 
ing bill. 


:» 
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34th  Conqeks,  )      HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     S  /  No.  98. 


AMENDMENT  OF  THE  PATENT  LAWS. 

[To  accompany  bill  H.  R.  N«.-733] 


January  16, 1857. 


Mr.  Paine,  from  the  Committee  on  Patents,  made  the  following 

REPORT 

The  Committee  on  Patents  beg  leave  to  report: 

That  the  purpose  of  this  hill  is  to  regulate  and  facilitate  the  busi- 
ness of  the  Patent  Office,  by  removing  some  of  the  most  prominent  in- 
coDveniencies  of  the  present  system  that  experience  has  shown  to  exist, 
and  thereby  to  affora  enlarged  facilities  to  all  parties  to  obtain  speedy 
justice. 

As  the  law  now  is,  if  two  or  more  litigants  are  before  the  Patent 
Office,  no  power  exists  to  compel  a  witness  to  testify  in  the  case ;  no 
evidence  can  be  obtained  that  is  not  volunteered.  The  first  section  of 
the  bill  remedies  this  defect  in  the  present  law,  carefully  guarding 
the  rights  of  all  parties. 

The  second  section  modifies  the  present  system  of  examination,  so 
as  to  remedy  a  defect  that  has  grown  out  of  the  necessary  increase  of 
the  examining  corps,  (now  twenty-four  in  number,)  by  the  rapid  en- 
largement of  the  business  of  the  office,  which  has  expanded  beyond 
the  capabilities  of  the  original  law.  This  section  provides  a  board  of 
three  examiners-in-chief  to  supervise  and  regulate  the  official  decisions. 
They  are  officers  requiring  as  much  talent  and  learning  as  any  scien- 
tific officers  under  government.  The  salary  affixed  to  them  in  the 
bill  is  the  same  as  that  now  paid  the  principal  assistant  of  the  Super- 
intendent of  the  Coast  Survey,  and  the  Commissioner's  salary  is  made 
the  same  as  the  Superintendent  of  the  Coast  Survey. 

Instead  of  allowing  an  appeal  to  a  judge  of  the  district  court  of  the 
District  of  Columbia,  as  under  the  present  law,  a  final  appeal  is  given 
to  the  Commissioner  of  Patents  on  payment  of  two-fifths  of  the  sum 
now  charged  on  appeals. 

The  fourth  section  of  the  bill  removes  from  the  office  innumerable 
Useless,  unpatented  models,  found  to  have  no  novelty,  that  now  occupy 
a  large  portion  of  the  room  of  the  Patent  Office,  and  their  accumula- 
tion hereaftel-  is  prevented.  Much  waste  of  time  and  expense  will 
thus  be  saved. 

The  fifth  section  of  the  bill  abolishes  the  agencies  for  the  transmis- 
sion of  models  at  government  expense  ;  authority  is  also  given  to  the 
Commissioner  to  authorize  a  clerk  to  frank  the  official  documents  of 
the  office. 
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The   sixth   section  is  intended  to  give  the  commissioner  a   proper 
control  over  the   mode  of  presenting   and   arguing  cases  before  the 
office.     In  the  succeeding  section,  that  part  of  the  present  law  is  re- 
pealed, which  allows  an  addition  to  letters  patent ;  it  also  determines 
the  time  of  notice  to  the  caveator  in  a  case  of  interference.   The  power 
to  withdraw  moneys  paid  in  on  application  for  a  patent  is  repealed ;  and 
by  the  modified  rates  of  fees  proposed  in  the  eighth  section,  the  first 
payment  made  with  the  application  for  patent,  is  reduced  or  modified, 
by   which   the  present  inconvenient  system  of  receiving   into  the 
treasury  to  be  withdrawn  is  abolished ;  and   much  official  time  and 
annoyance,  as  well  as  trouble  to  the  applicant,  will  thus  be  saved.    The 
table  of  fees  here  proposed,  is  more  convenient,  just  and   equitable, 
and  no  distinction  is  made  in  it  between  the  citizen  and  a  foreign  ap- 
plicant.    This  is  in  accordance  with  the  repeated  recommendation  of 
the  Commissioner  of  Patents,  and  with  the  laws  of  the  most  enlight- 
ened European  nations,  in  which  no  such  distinction   is  made.    In 
some  of  the   British  colonies  bordering  upon  our  territory,   citizens 
of  the  United  States  are  not  allowed  the  protection  of  letters  patent; 
it  has  therefore  been  deemed  just  and  proper  to  reciprocate  until  they 
admit  our   citizens  to  the  favor  of  the  protection  to  which  they  are 
equitably  entitled.     The  ninth  section  is  for  that  purpose. 

The  tenth,  eleventh,  and  twelfth  sections  provide  for  the  printing 
of  the  current  patents.  This  is  a  matter  of  great  importance,  not 
only  to  the  inventor,  but  to  the  whole  public.  Each  patent  issued,  if 
valid,  has  the  power  of  a  statute  law,  and  it  is  a  presumption  of  law 
that  every  person  has  a  knowledge  of  the  contents,  while  in  feet 
patents  are  now  sealed  books  to  the  great  body  of  the  people.  If  they 
are  printed  and  properly  distributed  to  all  parts  of  our  extended  coun- 
try, the  citizens  north,  south,  east,  and  west  will  be  equally  well  in- 
formed, and  have  the  same  facilities  as  those  of  the  District  of  CSolum- 
bia.  With  this  difl'usion  of  knowledge,  the  mechanical  industry  of 
the  country  will  be  improved,  and  the  labor  and  cost  of  producing  old 
devices  will  be  saved.  The  agriculturist,  mechanic,  and  manufacturer 
will  alike  be  benefited. 

An  able  jurist  on  the  bench  of  the  Supreme  Court  says:  ''The 
people  generally  should  have  some  more  convenient  way  of  getting  a 
knowledge  of  patent  specifications,  of  which  the  courts  treat  them  as 
having  notice^  not  only  that  they  may  be  able  to  adopt  and  purchase 
such  inventions  and  discoveries,  but  that  they  may  not,  as  is  very  often 
the  case,  get  themselves  involved  in  litigation,  or  be  made  the  subjects 
of  black  mail  levies,  on  account  of  their  ignorance  of  matters  which 
the  law  presumes  them  to  know,  while  it  furnishes  them  no  means  of 
acquiring  that  knowledge." 

Now,  the  official  records  and  drawings  of  patents  are  daily  in  the 
bands  of  persons  connected  with  the  Patent  Office  for  inspection,  and 
subject  to  injury  either  by  accident  or  design;  this  would  be  avoided 
if  they  were  printed.  The  great  cost  of  certified  copies  often  required 
in  patent  suits  would  be  saved  by  placing  copies,  as  proposed  by  tbe 
bill,  within  the  reach  of  the  court.  This  cost  has  frequently  amounted 
to  three  or  four  hundred  do\W^\  \\.  \\^%  ^Q\£ife\\\x\^^  reached  a  cost  of 
more  than  one  thousand  doWai?.,  wtid  \xv  ox^^  ^^\.^w\.>jkv^^'^\»^\  ^\\i&ed 
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copies  for  the  trial  of  the  numerous  cases  under  it  has  been  estimated 
at  the  enormous  sum  of  ten  thousand  dollars;  this  would  have  all 
been  saved,  or  nearly  so,  had  there  been  copies  in  the  various  courts. 
If  the  several  examiners  of  the  Patent  Office  had  copies  at  their  com- 
mand, of  the  patents  they  are  required  to  examine  in  the  course  of 
their  official  auty,  there  would  he  a  great  saving  of  time,  and  the 
efficiency  of  the  present  force  would  be  proportionally  increased. 

The  committee  have  instructed  me  to  report  the  accompanying  bill, 
with  a  recommendation  that  it  do  pass. 

ROBERT  T.  PAINE. 


34th  ConflBBSS,  I   HOUSE  OF  REPRESENTATIVES.    (    Rbpokt 
3d  Session.     S  )   No.  99. 


WOODWORTH'S  PATENT. 


Jakuabt  16,  1857. — laid  on  the  table  and  ordered  to  be  printed. 


Mr.  Morgan,  from  the  Committee  on  Patents,  made  the  following 

REPORT. 

The  Committee  on  Patents j  to  lofiom  was  referred  the  mefinorial  of  Wil- 
liam W.  WbodfVoHh,  administrator  of  William  Woodworthj  deceased^ 
with  various  other  memorials  and  remonstrances  against  the  extension 
of  the  Woodworth  patenif  submit  the  following  report: 

The  committee  have  given  the  subject  a  degree  of  attention  de- 
manded by  its  importance. 

On  the  27th  December,  1828,  a  patent  was  issued  by  the  Commis- 
sioner of  Patents  to  William  Wood  worth  for  9k  planing  machine  j  which 
expired  in  1842,  at  which  time  it  was  renewed  for  seven  years,  extend- 
ing to  27th  December,  1849.  On  the  26th  February,  1845,  nearly 
five  years  before  its  expiration.  Congress  farther  extended  the  patent 
seven  years  to  the  27th  December,  1856,  and  are  now  asked  to  extend 
it  still  further  for  fourteen  years  to  the  27th  December,  1870. 

The  committee  do  not  deem  it  important  to  state  at  length  the 
reasons  upon  which  the  application  is  based.  It  is,  in  brief,  that  dur- 
ing the  term  of  the  patent  the  parties  in  interest  have  been  compelled 
constantly  to  defend  it  at  great  expense  in  the  courts  of  many  States, 
and  that  the  patentee  and  his  heirs  have  not  been  fairly  and  fully  re- 
munerated for  the  great  benefits  conferred  upon  the  country  by  this 
invention. 

Without  going  back  of  the  last  renewal  in  1845,  twelve  years  since, 
it  appears  evident  that  very  large  sums  have  been  realized  from  the 
sale  of  territory  and  for  the  exclusive  use  of  machines.  What  amount 
the  heirs  of  William  Wood  worth,  deceased,  have  received  does  not 
satisfactorily  appear.  But  one  payment  to  them  of  fifty  thousand 
($50,000)  dollars  is  acknowledged. 

It  is  believed  by  your  committee  that  many  hundreds  of  thousaiids 
of  dollars  have  been  realized  from  this  patent  over  and  above  any 
sums  paid  for  its  defence  or  otherwise ;  and  it  is  certain  the  public 
have  been  taxed  to  the  amount  of  millions  on  account  of  it. 

Public  sentiment  and  justice  demand  there  shall  be  no  further  ex- 
tension of  this  patent,  in  which  your  committee  unanimously  concur, 
and  recommend  that  the  prayer  of  the  memona\\at\>^TioVi  ^^xAft^^^\A 
tbejr  be  discharged  irom  its  further  consideTation. 


34th  Congbess,  )    HOUSE  OF  REPRESENTATIVES.    J    Repoet 
3d  Session.     S  J  No.  100. 


KERR,  BRIERLY  &  COMPANY. 


JANUiiET  16,  1857. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Dbnver,  from  the  Committee  on  Military  Affairs,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Military  Affairs  j  to  whom  was  referred  the  m^emoriai 
of  Kerr,  Brierly  &  Company,  respectfully  report : 

The  committee  at  the  last  session  had  the  memorial  under  conside- 
ration, and  reported  as  follows : 

That  the  memorialists  allege  that  they  were  the  owners  of  a  train, 
consisting  of  thirty-nine  freight-wagons,  about  two  hundred  yoke  of 
valuable  oxen,  one  single  wagon,  horses  and  mules,  goods  and  mer- 
chandise, amounting  in  value,  as  they  allege,  to  over  forty -one  thou- 
sand dollars,  which  was  on  its  way  to  Salt  Lake,  about  the  time  that 
General  Harney  made  battle  on  the  Sioux  Indians.  On  account  of 
this  attack  on  the  Sioux,  making  them  very  hostile,  they  allege  that 
they  had  to  proceed  along  very  carefiilly,  and  were  prevented  from 
affording  their  cattle  an  opportunity  to  range  and  feed,  on  which  ac- 
count many  of  them  died  on  the  way,  forcing  the  memorialists  to 
purchase  others ;  and  finally  they  all  died,  with  the  exception  of 
thirty  head,  on  account  of  becoming  poor  during  the  winter.  For  the 
losses  thus  incurred  the  memorialists  ask  to  be  reimbursed  by  Con- 
gress. Though  no  evidence  is  adduced  to  verify  these  statements  of 
thememorialists,  the  committee  think  that  this  omission  is  immaterial. 
Admitting  the  facts  to  be  proven,  the  committee  see  no  reason  why 
the  government  should  become  the  insurer  of  trains  engaged  in  private 
enterprize  against  the  hazards  and  losses  incident  to  travel  over  the 
country  upon  which  this  train  was  passing,  at  a  time  when  the 
Indians  were  in  open  war  against  the  United  States.  The  committee 
ask  to  be  discharged  from  the  further  consideration  of  the  memorial. 

Such  was  the  rejport  of  the  committee  at  the  last  session.  At  this 
session  proof  is  afiorded  conclusive  as  to  the  facts  alleged  ;  and,  whilst 
the  committee  deeply  sympathize  with  the  memorialists,  they  see  no 
reason  to  depart  from  the  principle  laid  down  in  the  report  above. 
They,  therefore,  ask  to  be  discharged  from  the  further  consideration 
of  the  memorial. 


34th  Cohobbss,  >   HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.     J  {  No.  101. 


GEORGE  W.  SMITH. 


Jakoaat  16,  1867. — Laid  on  the  table  and  ordered  to  be  printed. 


Mr.  Sapp^  from  the  Committee  on  Militar j  Affairs,  made  the  foUo^ng 

REPORT. 

The  Committee  on  Military  Affairs  ^  to  whom  was  re/erred  the  memorial 

of  Oeorge  W.  Smithy  respectftdty  report : 

The  memorialist  claims  a  balance  of  three  months'  pay  and  allow- 
ances as  brigade  foragemaster  in  General  Samuel  Smith's  brigade  in 
the  war  of  1812.  Whilst  the  committee  do  not  wish  to  prejudice 
any  claim  which  the  memorialist  may  have,  the  absence  of  any  evi- 
dence accompanying  the  memorial  constrains  them  to  ask  that  they  be 
discharged  from  its  further  consideration. 


34th  CoNGRffis,  )   HOUSE  OF  EEPEESENTATIVES.    (   RBa>OBT 
3c?  Session.     J  (  No.  102. 


ESTHER  WILSON,  WIDOW  OF  REUBEN  GARLICK. 


Jaktart  16,  1857. — Laid  on  the  table  and  ordered  to  be  printed. 


M  r.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs ^  to  whom  was  referred  the  memorial 

of  Esther  Wilson^  respectfully  report : 

The  memorialist  alleges  that  during  the  war  of  1812  she  served,  at 
ibo  solicitation  of  one  Captain  John  Lytel,  or  Little,  in  the  oapacity 
i>f  commissary  in  distributing  rations  to  twenty-seven  women  and 
children,  and  that  she  took  into  her  family  two  wounded  United  States 
4Boldiers  and  nursed  and  boarded  them  for  over  three  months,  until 
they  were  taken  away  bv  a  person  named  Chapin,  connected  with  the 
United  States  service,  who  had  put  them  under  her  charge.  For  none 
of  these  services  she  alleges  has  she  been  paid^  and  now  comes  before 
Congress  praying  remuneration.  In  the  absence  of  any  evidence  other 
than  the  memorialist's  own  statement,  the  committee  ask  to  be  dis- 
charged from  the  further  consideration  of  the  memorial. 


34th  Congrbss,  )   HOUSE  OF  REPRESENTATIVES.    J  Rkpobt 
dd  Session.      \  I  No.  103. 


JULIA  A.  MAGAN. 


Jajtuaat  16,  1857. — laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs  made  the  fbllowing 

REPORT. 

TJie  Committee  on  Military  Affairs  to  whom  was  referred  the  memorial 

of  Jviia  A.  Ma^gany  respectfully  report: 

The  memorialist  claims  a  pension  on  the  grounds  that  her  husband 
devoted  his  whole  life  to  the  service  of  his  country  as  an  officer,  and 
that  on  that  account  he  had  no  opportunity  of  amassing  wealth,  and 
therefore  died  and  left  his  wife  and  family  in  a  destitute  condition. 
There  is  no  evidence  accompanying  the  memorial.  This  the  com- 
mittee,  however,  deem  immaterial.  They  can  discover  no  sound  prin- 
ciple upon  which  the  pension  laws  could  be  extended  to  embrace  the 
case  of  the  memorialist.  They  therefore  ask  to  be  discharged  from 
the  further  consideration  of  the  memorial. 


34th  Congbbss,  /     HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     S  I  No.  104. 


A.  W.  DESMAKE. 


Jamuabt  16,  1857. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  memorial 
of  A,  W.  Desmake,  of  Bexar  county y  Texas ,  respectfully  report : 

It  appears  by  the  statements  of  the  petitioner,  that  in  the  year  1855 
he  owned  a  number  of  horses,  mares  and  colts,  which  he  values  at 
$3,380.  He  states  that  all  these  horses  were  stolen  and  carried  off  by 
marauding  Indians  in  that  year  ;  that  he  used  all  efforts  to  re-capture 
them  but  was  unable  to  do  so,  and  has  lost  them.. 

The  statements  in  the  petition  are  sworn  to  by  the  petitioner  ;  but 
there  is  no  other  testimony  in  support  either  of  his  ownership,  or  of 
his  loss  of  any  horses,  but  the  claim  rests  upon  his  naked  statement. 
The  committee^  therefore,  ask  to  be  discharged  from  the  further  con- 
sideration of  the  memorial. 


34th  Cohoebbs,  )    HOUSE  OF  REPRESENTATIVES.    (  Rbpobt 
Zd  Session.     S  I  No.  105. 


HORATIO  GROOMES. 


Jaxvart  16,  1867. — lAid  on  the  table  and  ordered  to  be  printed. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  memorial 

of  Horatio  Oroomes,  respectfully  report : 

The  memorialist  prays  a  pension  for  flesh  wounds,  of  no  permanent 
injury,  which  he  thinks,  however,  in  consideration  of  the  gallant 
service  in  which  he  was  engaged,  should  be  granted  to  him.  He  al- 
leges that  during  the  war  of  1812,  whilst  he  was  a  private  in  Captain 
Bichard  Matson's  company,  in  the  regiment  commanded  by  Colonel 
John  Allen,  the  major  of  the  battalion,  afterwards  Governor  George 
Madison^  of  Kentucky^  made  an  appeal  to  the  volunteers  for  some  one 
of  them  to  make  the  attempt  and  set  fire  to  a  barn  then  occupied  by  a 
large  British  and  Indian  force.  The  petitioner  volunteered  his  ser- 
vices, and  made  two  efforts,  in  the  last  of  which  he  succeeded  in  setting 
fire  to  and  destroying  the  barn.  In  making  his  retreat^  he  received 
two  flesh  wounds,  and  his  clothes  were  completely  riddled  with  balls. 
This  is  the  statement  of  the  memorialist.  No  evidence  accompanies 
his  petition.  The  committee,  therefore,  without  expressing  an  opinion 
as  to  the  merits  of  the  claim,  ask  to  be  discharged  from  its  further 
consideration. 


34th  OoHGRffis,  I    HOUSE  OF  REPEESENTATIVES.     (   Report 
3d  Session.     S  )  No.  106. 


R.  A.  WAINWRIGHT. 


Jantjabt  16,  1857. — Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  memorial 
of  Captain  B.  A.  Wainwright,  respedfrnly  report: 

It  appears,  from  the  evidence,  that  the  memorialist  was  in  com- 
mand of  the  United  States  arsenal  at  Watertown,  Massachusetts ; 
that  on  the  first  day  of  October,  1855,  the  petitioner  drew  from  the 
sub-treasury  at  Boston,  for  the  use  of  the  arsenal,  the  sum  of  |1,765, 
which  he  placed  in  a  carpet-bag,  and  put  under  the  seat  of  the  covered 
wagon  in  use  at  the  arsenal ;  that  being  obliged  to  make  a  number  of 
visits  at  different  places  in  Boston^  transacting  the  business  apper- 
taining to  his  duties,  he  was  obliged  to  leave  the  money  in  the  wagon, 
but  called  the  special  attention  of  the  driver  (one  of  his  own)  to  the 
bag  containing  it,  to  insure  its  safety.  Captain  Wainwri^ht  and  S. 
A.  Wainwright,  who  was  in  company  with  him,  left  Burke  in  charge^ 
directing  him  to  attend  to  some  duties,  and  to  meet  him  at  the  Wm- 
trop  House.  He  (the  driver  Burke)  performed  his  duties,  and  met 
Captain  Wainwright,  according  to  direction,  at  the  Winthrop  House, 
but  when  he  got  there  the  money  was  missing  and  gone.  How,  and 
by  what  means  it  was  lost,  neither  the  driver  nor  the  petitioner  could 
account. 

It  appears  that  the  driver  had  been  many  years  employed  by  the 

Sredecessor  of  Captain  Wainwright  in  many  important  and  trusty 
uties,  and  bore  the  reputation  of  an  honest  and  worthy  man,  and 
had  been  often  intrusted  to  draw  money  from  the  sub-treasury  in  con- 
siderable sums,  as  well  as  deposite  checks. 

It  appears  by  the  deposition  of  the  driver,  Burke,  he  never  left  the 
wagon  but  once,  and  this  was  for  about  three  minutes,  when  he  went 
into  an  apothecary's  shop  for  some  medicine  for  the  use  of  the  arsenal, 
and  by  direction  of  Captain  Wainwright. 

The  committee  are  of  opinion  that  due  diligence  was  not  observed 
in  this  case  by  Captain  Wainwright.  They,  therefore,  ask  to  be  dis- 
charged from  the  further  consideration  of  the  memorial. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (  Rkpoet 
3d  Session.     )  {  No.  107. 


AMENDMENT   TO   ACT    OF    MARCH  3,   1855,    GRANTING 

BOUNTY  LAND. 


JAHUAmT  16,  1867. — ^Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

Hie  Committee  on  Military  Affairs^  to  whom  was  referred  the  memorial 
of  certain  citizens  of  Ohio  praying  an  amendment  of  the  bounty  land 
o/ct  of  March  3,  1855,  respectfvUy  report : 

The  memorialists  allege  that  they  are  a  class  of  soldiers  in  the  war 
of  1812  who  served  from  nine  to  twelve  days,  and  who,  by  reason  of 
the  provisions  of  the  act  making  the  minimum  service  fourteen  days 
to  entitle  a  soldier  to  bounty  land,  are  precluded  from  the  benefits  of 
said  act.  They  desire  that  Congress  shall  pass  an  act  giving  to  every 
man  who  served,  no  matter  how  long,  160  acres  of  land.  The  com* 
xnittee  feel  constrained  to  report  against  any  additional  legislation  on 
the  subject.  They,  therefore,  ask  to  be  discharged  from  the  further 
consideration  of  the  memorial. 


IS 
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34tb  Cokobebs,  )  HOUSE   OF  BEPBESENTATIVES.   (    Bepob'T 
3d  Session.     ]  I  ^o- 108. 


JAMES  E.  STEWART. 


Javuaxt  16,  1857.~Laid  upon  the  table  and  ordered  to  be  printed. 


Mr.  B.  Glarkb,  from  the  Committee  on  Militarj  Affairs,  made  the  fol- 
lowing 

REPORT, 

The  Oommittee  en  MUUary  Affairs^  to  whom  was  re/erred  the  memorial 

of  James  E.  Stewart^  respectfully  report : 

The  committee  find  their  views  so  admirahly  set  forth  in  a  report 
made  by  Mr.  Faulkner,  from  the  Military  Committee  during  the 
second  session  of  the  thirty-third  Congress,  that  they  append  the  same 
as  a  part  of  this  their  report,  and  ask  to  be  discharged  from  the 
ftirther  consideration  of  the  memorial. 


In  thb  Housb  of  Repbkskntatives,  Drcembeb  22,  1854. 

Mr.  Faulkner,  from  the  Committee  on  Military  Affairs,  made  the 

following  report: 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  memorial  of 
James  E.  Stewart ,  late  a  captain  in  the  battalion  of  Maryland  and  Dis- 
trict of  CdunMa  volunteers^  in  the  war  with  Meadco,  have  accordingly 
had  the  same  under  consideration,  and  submit  the  following  report: 

It  appears,  from  the  evidence,  that  the  memorialist  entered  the  ser- 
vice as  captain  of  company  A,  in  said  battalion,  on  the  30th  of  May, 
1846,  at  tne  city  of  Washington,  for  the  period  of  twelve  months;  that 
upon  the  death  of  Lieutenant  Colonel  Watson,  who  was  killed  in  the 
action  at  Monterey  on  the  2l8t  of  September,  1846,  the  memorialist, 
by  virtue  of  his  position  as  senior  officer,  became  the  officer  in  com- 
mand of  the  battalion,  and  so  continued  until  the  24th  November,  1846, 
when  Major  R.  A.  Buchanan,  United  States  army,  assumed  the  com- 
mand by  regular  appointment. 

Ti^  memorialist  claims  the  difference  between  tVe  ^^^  o^  Q»i^\axtt. 
and  the  pay  and  emoluments  of  a  lieutenant  coVoneV,  itom  ^^^\^^»  ^^ 
September,  1846,  tie  date  of  the  death  of  Lieutenant  CoVon^X^^'^*^^'^ 
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and  the  SOtli  of  May,  1847,  when  the  battalion  was  mustered  out  ot 
service. 

How  the  memorialist  can  claim  pay  as  a  lieutenant  colonel  for  a 
time  when  Major  Buchanan  was  regularly  in  discharge  of  the  duties  of 
the  command,  the  committee  cannot  conceive. 

If  the  memorialist  is  entitled  to  any  additional  allowance  whatever, 
it  would  only  be  for  the  time  between  the  death  of  Lieutenant  Colonel 
Watson,  on  the  2l8t  of  September,  1846,  and  the  appointment  of  Major 
Buchanan,  on  the  24th  of  November,  1846 — a  period  of  about  two 
months.  The  committee  are  not  willing,  however,  to  admit  his  claim 
even  to  that  extent,  for  the  reason  that  they  are  of  opinion  that  the 
mere  temporary  imposition  of  an  additional  honor  or  responsibility  upon 
an  o£Scer  can  give  him  no  claim  to  extra  compensation.  The  pay  is 
graduated  according  to  the  rank  of  the  oflBcer. 

There  was  scarcely  a  regiment  in  Mexico  which  was  not  at  one  time 
under  the  command  of  a  captain,  and  yet  those  oflBcers  have  never  set  up 
any  claim  to  compensation  beyond  their  rank.  To  allow^  then,  this  de- 
mand, would  be  opening  the  door  to  an  endless  batch  of  claims  of  the 
same  character,  and  for  the  performance  temporarily  of  duties  which 
are  coveted  as  the  means  of  honorable  distinction,  but  have  never  here- 
tofore been  regarded  as  conferring  any  additional  claim  to  pay. 

For  these  reasons,  the  committee  ask  to  be  discharged  from  the 
further  consideration  of  the  memorial. 


34th  Conqbess,  }   HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.     )  )  No.  109. 


TERRY  RUNNELLS. 


Jaxuakt  16,  1857. — ^Laid  apon  the  table  and  ordered  to  be  printed. 


Mr.  B.  Ci4Re:e,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affaira^  to  whom  was  referred  the  memorial 
of  Terry  BunneUsy  of  the  State  of  Georgia  j  respectfvlly  report : 

The  memorialist  claims  from  the  government  of  the  United  States 
eleven  thousand  and  forty-nine  dollars  and  eighty  cents^  for  the 
services  of  himself  and  a  company  of  which  he  was  captain,  which  he 
alleges  was  mustered  into  the  service  of  the  United  States  at  Hartford, 
Georgia,  on  the  12th  of  February,  1818,  and  served  a  three  months' 
tour  under  General  Jackson  in  the  Seminole  war.  Without  intending 
to  prejudice  the  claim  of  Captain  Runnells  and  company,  the  commit- 
tee feel  constrained,  in  the  absence  of  anything  in  the  shape  of  testi- 
mony other  than  his  own  individual  statement,  to  ask  to  be  discharged 
from  the  further  consideration  of  the  memorial. 
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34th  Oongbbss,  )   HOUSE  OF  BBPRESENTATIVES.    (   Report 
3d8e$8ion.      ]  {No.  110. 


HEIBS  OF  PfllLlP  LIGHTFOOT. 

(To  acodmpuiy  l>ill  H.  R.  No.  733.] 


Saxvmmy  17,  1657.— Ordered  to  be  printed. 


Mr.  Garneti,  firom  tlie  Oonunittee  on  Bevolutionary  daimfl,  made 

the  following 

REPORT. 

Thle  Comfnittet  on  Revolutionary  CloimSy  to  whom  was  re/erred  the 
petttton  of  the  Iveira  of  PMUp  Ligktfoot.  Juwe  had  the  same  under 
\>onsi4lerat{on,  and  repoH  : 

They  fihd  that  ah  able  and  elaborate  report  was  made  upon  this 
case  at  the  second  sAsion  of  the  twenty-fiftn  Congress.  Tour  com- 
mittee have  again  investigated  the  case,  and  see  no  reason  to  depart 
from  the  said  former  rejport,  and  therefore  make  it  a  part  of  this 
report. 

Mr.  Tauaferbo^  from  the  Oo^lmittee  on  Revolutionary  Claims,  made 

the  following  report: 

The  ComniUee  on  JR^vclutionary  Claimay  to  whom  the  petition  of  Philip 

LigJUfoot  was  referred^  report: 

That  the  petitioner  claiHELS,  as  only  son  and  sole  heir-at-law  of  Philip 
Lightfooty  aeoeased,  the  commutation  pay  due  to  his  said  father  for  his 
services  as  a  lietitetiant  in  the  Virginia  line  on  continental  establish- 
ment in  the  army  of  the  revolution.  Diligent  inquiry  has  been  made 
at  all  the  de|)artments  here  and  at  Richmond^  and  no  record  evidence 
has  been  found  to  show  that  Philip  Lightfoot  was  an  officer.  It  does 
appear y  that  on  the  11th  of  July,  1835,  Governor  Tazewell  allowed 
land  bounty  to  Philip  Lightfoot,  as  a  lieutenant  in  the  continental 
line,  for  three  years'  service.  (84e  the  certificate  of  the  register  of 
the  land  office  at  Richmond,  Virginia.)  This  allowance  was  made  by 
Governor  Tazewell,  on  the  evidence  of  two  highly  respectable  and 
intelligent  officers  in  the  continental  re^ment  of  artillery  commanded 
by  Colonel  Charles  Harribon,  to  wit :  Judge  Francis  T.  Brooke,  and 
the  late  Colonel  Edmund  Brooke — ^both  in  service  to  the  end  of  the 
war,  and  both  have  received  commutation  pay  and  \«Aid\>o\rci\.'^  ^^qcjl 
tie  United  States.    By  the  testimony  of  tlieae  of^cfexa^  \\.  \^  ^xcs^^^ 


2  HEIK8  or   PHILIP   LIOHTPOOT. 

that  Philip  Lightfoot,  father  of  the  petitioner,  was  a  lieatenant  in 
Harrison's  regiment  of  artillery  on  continental  establishment ;  that  he 
served  in  the  campaign  of  1781,  in  the  army  commanded  by  G^n.  La- 
fayette ;  that  he  was  m  actual  servioe  in  July,  1781,  and  at  the  siege  of 
York;  that  in  the  summer  of  1781,  about  July,  nearly  all  the  regular 
soldiers  attached  to  the  portions  of  Harrison's  regiment  then  in  Virginia 
were  marched  to  the  south,  to  join  the  army  under  G^n,.  Greene;  that 
nearly  all  the  junior  oflScers  in  Harrison's  regiment  were,  by  the  forego- 
ing detachment  of  the  men,  left  in  Virginia  without  regular  command; 
that,  to  supply  this,  militia  draughts  and  recruits  were  placed  under 
their  command^  to  aid  in  repelling  the  then  invasion  of  Virginia;  that 
after  the  siege  of  York  these  militia  draughts  and  recruits  were  dis- 
charged, and  the  officers  were  again  without  men  to  command,  and  so 
remained  to  the  end  of  the  war.  Judge  Brooke  says  he  knew  Philip 
Ligbtfoot  well ;  that  he  was  wealthv^  and  did  not  regard  pay;  that 
he  never  heard  of  his  resignation ;  that  he  considered  him  in  the  con- 
dition of  five-sixths  of  the  officers  of  that  regiment — at  home,  having 
no  troops  to  command,  virtually  in  service,  though  not  actually  in  the 
field.  (For  the  foregoing  statement  of  the  evidence  in  this  case,  see 
the  affidavits  of  Francis  T.  Brooke  and  Edmund  Brooke,  and  a  cer- 
tificate of  John  Taliaferro.)  In  acting  on  these  cases,  the  committee 
receive  with  great  caution  parol  evidence,  to  show  that  the  claimant  was 
an  officer  in  the  continental  service,  and,  as  such,  entitled  to  commu- 
tation pay.  In  all  cases,  record  evidence,  when  attainable,  is  required 
to  show — first,  that  the  claimant  was  an  officg* ;  secondly,  that  Ms 
service  was  such  as  to  entitle  him  to  the  pay  claimed.  There  is  no 
rule,  however,  so  general  in  its  application,  as  not  to  require  neces- 
sary exceptions,  in  order  to  do  justice;  and  it  has  generally  been  the 
practice  to  admit  secoudary  evidence,  when  the  best  evidence  is  not 
m  the  possession  of,  or  attainable  by,  the  party  claiming.  As  to  the 
present  ease,  there  are  circumstances  arising  out  of  the  history  of 
the  then  and  past  times,  sufficient  to  create  a  strong  presumption 
that  the  records  as  to  Harrison's  regiment,  from  the  time  Lightfoot 
joined  it  to  the  close  of  the  war,  never  were  very  perfect,  owing  to 
the  reduced  and  scattered  condition  of  its  officers  during  that  period; 
and  that,  imperfect  as  those  records  were,  nearly  all  of  them  have 
been  destroyed  and  lost.  It  is  under  these  circumstances  the  petitioner 
ofiers  secondary  evidence  to  show  that  he  was  a  lieutenant  in  Charles 
Harrison's  regiment  of  artillery,  and  the  evidence  offered  is  that  of  the 
two  officers  of  the  same  regiment  above  referred  to.  The  committee 
being  satisfied  by  the  evidence  in  the  oase,  that  Philip  Lightfoot  was 
a  lieutenant  in  the  continental  regiment  of  artillery  commanded  bj 
Charles  Harrison;  that  he  was,  as  such,  in  actual  service  in  the  cam- 
paign in  Virginia  to  its  close  in  1781 ;  and  that  subsequent  to  that 
time  he  became  supernumerary  to  the  close  of  the  war,  are  of  opinion 
that  he  was  entitled  to  commutation  pay,  and  report  a  bill. 

Your  committee  also  find  that  the  late  General  William  Madison, 
of  Virginia,  was  also  a  lieutenant  in  the  same  artillery  regiment  with 
Lieutenant  Lightfoot,  and  that  their  services  and  claims  are  precisely 
the  same.     This  committee  reported  in  favor  of  commutation  and  in- 
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troduced  a  bill  in  favor  of  General  Madison.  (See  Bevolutionary 
OlaimSy  March  26,  1838,  page  445.)  Tonr  committee  would  also 
refer  to  the  appendix  to  House  Report  No.  436,  1st  session  26th  Con- 
gress; (Be|)s.  Com.  vol.  20  April  24,  1840,  page  131,  (No.  24  and 
No.  4,)  which  reads  as  follows:  ^^The  regiment  of  artillery  was  to 
be  augmented  to  ten  companies,  thus  making  room  for  the  oflBcers  as 
at  first  constituted  ;  or  possibly  it  required  new  o£Scers  for  the  new 
company,  which  gave  occasion  for  the  appointment  of  Lieutenants 
Edward  Brooke,  Philip  LigJU^oot,  and  William  Madison,  in  1780.** 
Your  committee  report  a  bill,  and  recommend  its  passage. 


n 
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jTo  accompany  bill  H.  R.  No.  706.1 


Januabt  17,  1857.— Ordered  to  be  printed. 


Mr.  Thorington,  from  the  Committee  on  Private  Land  Claims,  made 

the  following 

REPORT. 

The  Committee  on  Private  Land  Claims,  to  whom  House  bill  No,  706, 
for  the  relief  of  John  B,  Bose,  of  Wabash  county,  Indiana,  was  re-- 
f erred,  make  the  following  report : 

The  following  are  the  facts  on  which  this  application  is  made : 
General  Rose  entered  the  regular  army  as  ensign,  October  7,  1812, 
after  the  recent  declaration  of  war  by  the  United  States  against  Great 
Britain.  In  May,  1813,  he  was  promoted  to  a  second  lieutenancy  in 
the  15th  regiment  of  United  States  infantry. 

In  the  following  year,  after  nearly  two  years  of  service  on  the 
northern  lines,  and  in  the  midst  of  the  honorable  events  of  Lake 
Champlain,  in  which  his  regiment  participated,  Lieutenant  Rose  be- 
came unhappily  complicated  with  Lieutenant  Roberts  of  the  same  regi- 
ment. A  duel  ensued  between  them,  and  in  consequence  of  it,  by 
general  orders  of  General  Armstrong,  Secretary  of  War,  the  names  of 
both  were,  on  the  14th  August,  1814,  ^'stricken  from  the  rolls  for 
fighting  a  duel." 

Lieutenant  Rose's  discharge,  it  will  be  noticed,  was  by  general 
orders.  It  thus  excluded  a  personal  hearing,  which  would  have  been 
permitted  on  the  intervention  of  a  military  court. 

Application  was  at  once  made  by  him  to  the  Secretary  of  War  to  be 
reinstated.  His  early  preferment  from  the  ranks  to  the  condition  of 
a  commissioned  officer,  and,  at  the  very  time  of  his  discharge,  the 
honorable  testimony  of  his  companions  in  service  of  his  character  and 
conduct  as  a  soldier,  as  shown  in  their  letter  to  him  on  the  occasion, 
which  the  committee  has  subjoined  to  this  report,  and  in  which  the 
act  of  private  combat,  for  which  he  was  removed,  is  spoken  of  as  '^not 
attaching  the  least  blame  to  his  character  as  an  officer  or  gentleman, 
but  enhancing  both,"  are  regarded  as  evincing  his  honorable  estima- 
tion among  his  associates  in  arms. 

Tb^  speedjr  suspeDBWD  of  hostilities  in  the  noxtYi,  ?o\\o^^\il  «• 
gpeedjr  proclamation  of  peace ^  and  the  melting  ot  tYie  acX,vy^  wm^ 
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down  to  a  peace  establishment,  removed  the  prominent  reason  ^ 
pressing  the  application.     No  decision  has  ever  been  made  on  it. 

Greneral  Rose  appplied  in  the  autumn  of  1852^  through  Hod. 
Samuel  W.  Parker,  to  the  Hon.  J.  E.  Heath,  then  Commissioner  of 
Pensions,  for  the  issuing  of  a  land  warrant  under  the  act  of  Sep- 
tember 28,  1850.  The  benefits  of  this  statute,  by  its  letter,  were 
limited  to  those,  only,  who  had  been  honorably  discharged.  At  this 
time,  record  evidence,  alone,  was  permitted  to  establish  the  qualifica- 
tions of  the  service ;  and  the  application  of  General  Rose  was  refused; 
because  the  record  of  his  discharge  did  not  seem  to  bring  him  within 
the  letter  of  the  law.  The  Utter  of  Commissioner  Heath  is  appended 
to  this  report. 

An  appeal  was  taken  from  this  decision  to  the  Secretary  of  the 
Interior,  the  official  superior  of  the  Commissioner  of  Pensions.  Not^ 
withstanding  his  favorable  inclination  to  the  application,  a  reference 
was  made  by  him  to  the  Secretary  of  War,  to  determine  if  this  dis- 
charge was  within  the  meaning  of  the  act  of  28th  September,  1850. 
The  decision  was  adverse  to  the  application.  The  letters  of  the 
departments  are  appended  to  this  report. 

The  committee  concur  in  the  decisions  made,  respectively,  by  the 
Commissioner  of  Pensions  and  the  Secretary  of  the  Interior,  but  ouly 
on  the  letter  of  the  law,  and  not  from  its  spirit  and  principle.  The 
spirit  of  the  law  is  to  reward  those  who  have  served  the  country  io 
the  field.  The  letter  of  it  determines  the  quality  of  the  service  bj 
official  regulation. 

But  the  ofifence  of  Lieutenant  Rose,  in  fighting  a  duel,  is,  in  the 
language  of  the  Secretary  of  War,  purely  technical.  Except  in 
violating  a  military  rule,  it  was  not  a  military  offence.  A  private 
combat  has  no  moral  turpitude  or  degradation  in  it ;  it  makes  no 
spot  in  a  soldier's  honor.  It  has  no  kindred  to  the  infirmities  of  de- 
sertion- and  cowardice,  but  tries,  at  private  risk,  the  same  generous 
qualities  that  makes  the  soldier  a  hero  in  battle.  In  this  case,  if 
it  had  not  been  forbidden  by  a  recent  order  of  the  Department  of 
War,  it  would  have  gone  unnoticed,  and  imported  no  unsoldierly 
quality. 

It  is  understood  to  be  in  the  view,  that  Rose's  services  were  meri- 
torious, notwithstanding  this  instance  of  transgressing  discipline, 
and  in  the  spirit,  if  not  in  the  letter  of  this  law,  left  him  standing  on 
a  footing  of  common  merit  with  other  officers  of  the  war,  that  the 
Secretary  of  the  Interior  makes  use  of  tlie  following  language  : 

'*The  claim,  therefore,  was  rejected  upon  pure  technical  grounds 
alone,  which  were  deemed  imperative  under  the  provision  of  the  act 
of  1860  ;  although,  upon  its  intrinsic  meiits,  it  was  my  opinion,  and 
still  is,  that  the  claim  is  a  meritorious  one,  which,  although  there  is 
no  authority  in  this  department  to  allow  under  existing  laws,  is  a  just 
and  proper  one  for  the  beneficent  interposition  of  Congress." 

Taking  into  consideration,  then,  his  volunteer  enlistment  in  the 
service,  his  prompt  preferment,  (which  imj)lie8  merit,)  the  duration  and 
field  of  service  J  tTae  commewdiaXxow  o^Vv^oi^^x^iCv^cixax^des^  his  discharge 
from  the  service  \>y  genexaX  oTdL<i\^^\>cv^^^\v^\\!k%w$N^v^y^^^^ 
ation  to  his  rank  duriiis; i\ve  ^^T.^xieLVV^  q\^>,^^\:y^^ Vl^i^^xLv^^ 
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for  excluding  him  from  the  benefits  of  the  act  of  1850,  the  committee 
cannot  bat  think  his  services  were  meritorious,  and  his  discharge  not 
dishonorable. 

The  committee,  therefore,  report  back  the  bill,  with  a  recommen- 
dation that  it  be  passed. 


-  Letter  from  officers  of  the  14^&,  16<A,  and  \&th  regiments  United  States 
^  infantry  to  lAeutena/nt  John  B,  Rose, 

Camp,  Northpield,  nbar  Champlain, 
B.  August  20,  1814. 

Mr.  John  B.  Rose  :  It  was  with  peculiar  and  lively  regret  we  noticed 
a  general  order,  a  few  days  since,  whereby  the  15th  regiment  is  de- 

-  prived  of  an  useful  and  valuable  officer.  You  have  the  consolation  to 
know  that  it  was  for  an  act  which  cannot  attach  the  least  blame  to 
your  character  as  an  officer  or  a  gentleman,  but  enhances  both. 

It  afibrds  the  undersigned  officers  pleasure  in  testifying  to  your 
good  conduct  as  an  officer  and  a  gentleman.  Sincerely  regretting  the 
necessity  of  your  leaving  us,  our  best  wishes  for  your  health  and  pros- 
perity accompany  you,  and,  we  flatter  ourselves,  you  will  be  shortly 
returned  to  your  former  rank  in  the  15th  regiment  United  States  in- 
fantry. 

Respectfully,  yours, 

J.  D.  HAYDEN,  Capt.  \5th  in/antry. 

JOSEPH  SCOFIELD,  Lieut.  Ibth  infantry. 

S.  McDOUGALL,  Lieut,  Ibth  infantry. 

R.  T.  BAKER,  Surgeon's  mate  Ibth  infantry. 

SAMUEL  GILLILAND,  Surgeon  Uth  infantry. 

HENRY  GRUNDAGE,  Maj(yr  \Uh  infantry. 

ZACH'A  ROSSEL,  Major  \bth  infantry. 

A.  GODWIN,  lAeut.  Ihth  infantry. 

J.  DICKINSON,  Lieut.  15th  infantry, 

J.  WHISLER,  Lieut,  and  Adj't  \6th  infantry. 

WM.  COFFEE,  Lieut,  and  q'rm'r  I5th  infantry. 

SAMUEL  RIDDLE,  Lieut.  15th  infantry. 

H.  M.  MEAD,  Lieut,  15th  infantry. 

JOHN  D.  AITKINS,  Capt.  16th  infantry. 

M.  GREENWOOD,  Capt.  16th  infantry. 

THOMAS  EVANS,  Lieut.  16th  infantry. 

M.  THOMAS,  Jr.,  Lieut.  16th  infantry. 

J.  McELROY,  Capt.  16th  infantry. 

CHARLES  FOSTER,  iicwe.  16th  infantry. 

T.  McMAHAN,  Lieut,  16th  infantry. 

JOHN  D.  COON,  Capt,  16th  infantry . 

HENRY  H.  VAN  DALUM,  Capt,  l%th  infantry. 

CROMWELL  PEARCE,  Col.  A&tKiwfaia-nj, 
ROBERT  GRAY,  Mai(yr  16tK  iufawtra, 
JOSEPH  L.  BARTON,  Capt.  l&tKiufatOra- 
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GEORGE  BRYAN,  Lieut.  \6th  infantry. 
HECTOR  BUR^S,  Lieut.  Uth  infantry. 
NO.  YOUNG,  Lieut.  Uth  infanti-y, 
THOMAS  FINLEY,  Lieut.  Uth  infantry. 
HENRY  MASTON,  Ziei^<    Wh  infantry. 
ZAC.  S.  CONGER,  Lieut.  \5th  infantry. 
DANIEL  E.  BURCH, 

Lieut,  and  paymaster  \5th  infantry. 
THOMAS  N.  POWERS, 

Lieut,  and  paymaster  IGth  infantry. 
GEORGE  G.  STEEL,  Capt.  l&th  infantry. 
GEORGE  McGLOSSIN,  Capt.  15/A  infantry. 
JOSEPH  MARSHALL,  Capt.  Uth  infantry. 
E.  L.  WHITLOCK, 

Lieut.  Col.  Mth  regiment  U.  8.  infantry. 


Letter  of  the  Commissioner  of  Pensions  to  Hon.  Samuel  W.  Parker. 

Pension  Office,  January  13,  1853. 

Sir  :  I  should  have  answered  sooner  your  letter  of  the  6th  instant, 
but  deemed  it  advisable,  first,  to  ascertain  at  the  War  Department 
what  proceedings  had  been  had  in  the  case  of  Lieutenant,  now  General 
Hose.  From  your  representations,  I  felt  anxious  to  arrive  at  a  favor- 
able result,  and  if  I  had  any  discretion  in  the  matter,  I  should  not 
hesitate  a  moment  to  allow  the  claim. 

The  clerk  who  made  the  examination  at  the  department  reports  to 
me,  after  careful  examination,  that  all  he  can  find  is  that  Lieutenant 
Rose  was  stricken  from  the  rolls  for  fighting  a  duel.  He  does  not 
find  any  mention  of  the  fact  that  the  Secretary  of  War  recommended 
his  reinstatement.  If  that  was  the  fact,  and  he  was  accordingly  rein- 
stated, it  would  at  once  settle  the  question.  The  promise  of  land 
bounty  seems  always  to  he  coupled  with  the  condition  of  an  honorable 
discharge,  and  although,  in  strictness,  there  was  nothing  dishonorable 
in  the  dismissal  from  the  service  for  the  cause  alleged,  yet  still  it  wa8 
an  act  of  disobedience,  which  is  considered  a  high  military  offence. 

I  sincerely  regret  that  the  rules  which  govern  the  ofiSce  in  the  allow- 
ance of  land  bounty  forbid  the  admission  of  the  claim.  It  is  possible, 
however,  that  the  Secretary  of  the  Interior,  my  official  superior,  may 
take  a  different  view  of  the  subject,  should  you  think  proper  to  con- 
sult him. 

It  gives  me  pleasure  to  forward  you  the  commission  of  Mr.  Rose, 
which  I  have  found  among  the  papers. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

J.  E.  HEATH,  Commissioner. 

Hon,  S.  W,  Parker, 

House  of  JRcpresentati'ocs. 
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Letter  from  the  Secretary  of  the  Interior  to  Hon,  John  U,  Pettit, 

Department  of  the  Interior, 

Washington y  April  10,  1856. 

Sir:  I  have  the  honor  to  transmit  herewith  the  copy  of  a  communi" 
cation  from  the  Secretary  of  War,  expressing  his  opinion  upon  the 
effect  of  the  discharge  of  General  John  B.  Rose  from  the  army  of  the 
United  States,  while  second  lieutenant  of  the  15th  regiment  of  in- 
fantry during  the  last  war  with  Great  Britain,  for  fighting  a  duel,  so 
far  as  such  discharge  affects  his  claim  for  bounty  land  under  the  act  of 
September  28,  1850. 

The  military  department  of  the  government  having  therein  decided 
that  his  dismissal  under  the  circumstances  must  be  technically  held 
to  be  a  '*  dishonorable  discharge,"  I  am  constrained,  notwithstanding 
the  previous  bias  of  my  mind  in  favor  of  admitting  the  claim,  to  con- 
firm the  original  decision  of  the  Pension  Bureau  rejecting  it. 
I  am,  with  much  respect,  your  obedient  servant, 

R.  McClelland. 

Hon.  J.  U.  Pbttit, 

House  of  Hepresentatives. 


Letter  from  the  Secretary  of  War  to  the  Secretary  of  th^  Interior, 

War  Department, 
WashingtoUy  April  7,  1856. 

Sir:  I  have  received  and  considered  your  letters  of  January  18  and 
March  20,  asking  the  views  of  this  department  as  to  the  effect  of  the 
entry  on  the  rolls  of  the  15th  regiment  of  infantry,  during  the  late 
war  with  Great  Britain,  representing  second  lieutenant  John  B.  Rose 
as  having  been  *'  stricken  from  the  rolls  of  the  army."  The  question 
before  you  is,  whether  such  a  separation  from  the  army  is  an  honorable 
or  a  dishonorable  discharge  within  the  meaning  of  the  bounty  land 
act  of  September  28,  1860. 

This  mode  of  severing  an  officer's  connexion  with  the  army  is 
adopted  only  when,  in  the  opinion  of  the  proper  authority,  his  longer 
retention  in  the  service  is  palpably  improper.  The  act  being  done  by 
competent  authority,  its  legal  effect  is  independent  of  the  grounds  on 
which  it  proceeded.  In  the  present  case,  however,  it  appears  that  the 
dismissal  was  in  consequence  of  having  fought  a  duel  in  violation  of 
a  general  order,  published  to  the  army  a  few  weeks  before  the  act ; 
and  it  is  obvious  that  the  highest  considerations  of  public  interest  may 
require  the  suppression  of  private  combats  between  officers  of  the  army 
in  the  face  of  an  enemy.  The  judgment  of  the  proper  authority  was 
pronounced  in  the  orders  issued  on  the  occasion,  and  the  dismissal 
must  be  technically  held  to  have  been  a  '^  dishonorable  discharge." 
Very  respectfully,  your  obedient  servant, 

JEFF'«  IikX\S, 

Secretary  of  War . 
Hon,  B,  McClelland, 

Secretary  of  the  Interior. 
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Letter  of  the  Secretary  of  the  Interior  to  the  Hon.  John  U.  Pettit. 

Department  of  the  Interior^ 

Waahingtony  July  22,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt,  this  day,  of  your 
letter  of  the  2l8t  instant,  requeBting  the  facts  in  the  case  of  the  appli- 
cation of  General  John  B.  Kose,  oT  Indiana,  for  bounty  land,  under 
the  act  of  September  28,  1850. 

In  reply,  I  have  to  state  that  the  claim  was  pending  upon  an  appeal 
from  the  decision  of  the  Commissioner  of  Pensions  to  this  department 
at  the  time  it  came  under  my  charge,  and  my  attention  being  called 
to  it,  the  claim  appeared  to  me,  upon  examination,  to  be  a  meritorious 
one.  The  rejection  of  its  allowance  by  the  Pension  Bureau  rested  en- 
tirely upon  the  technical  effect  of  the  entry  upon  the  rolls,  to  wit: 
'*  stricken  from  the  rolls  of  the  army."  The  effect  of  this  entry,  in 
connexion  with  the  provision  of  the  act  of  1850,  which  recjuires  that 
the  soldier  should  have  received  an  honorable  discharge,  being  a  mili- 
tary question,  was  referred  to  the  Secretary  of  War  for  his  opinion. 
In  reply  to  which  was:  '*  The  judgment  of  the  proper  authority  was 
pronounced  in  the  orders  issued  on  the  occasion,  and  the  dismissal 
must  be  technically  held  to  have  been  '  a  dishonorable  discbarge.'  " 
Upon  this  opinion  of  the  highest  military  authority  upon  the  entrj 
upon  the  rolls,  this  department,  in  the  strict  execution  of  the  act,  was 
constrained  to  affirm  the  decision  of  the  Pension  Bureau. 

The  claim,  therefore,  was  rejected  upon  pure  technical  grounds 
alone,  which  were  deemed  imperative  under  the  provision  of  the  act 
of  1860,  although,  upon  its  intrinsic  merits,  it  was  my  opinion,  and 
still  is,  that  the  claim  is  a  meritorious  one,  which,  although  there  is 
no  authority  in  this  department  to  allow  under  existing  laws,  is  a  just 
and  proper  one  for  the  beneficent  interposition  of  Congress. 

I  have  preferred  addressing  this  communication  to  you  personally, 
instead  of  the  Hon.  Mr.  Bennett,  for  the  reason  that  the  in<|uiry, 
which  is  the  subject  of  your  letter,  has  not  been  made  by  him  m  lus 
capacity  as  Chairman  of  the  Committee  on  Public  Lands,  in  which 
capacity  you  requested  that  he  should  be  addressed  in  the  matter,  and 
the  present  communication  being  an  official  one,  will  equally  answer 
the  object  of  your  request. 

I  am,  sir,  with  much  respect,  your  obedient  servant, 

B.  McClelland,  Secretary. 

Hon.  John  U.  Pettit, 

Home  of  liqpresentativea. 


34th  Congress,  )     HOUSE  OF  REPRESENTATIVES.     J  Report 
3d  Session.     S  i  No.  112, 


ADAM  D.  GARDNER. 

[To  accompany  bill  H.  R.  No.  736.] 


January  17,  1857. — Ordered  to  be  printed. 


Mr.  RoBBiNS,  from  the  Committee  on  Invalid  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  Invalid  Pensions,  to  whom  were  re/erred  the  petition 
and  papers  of  Adam  D,  Gardner,  of  New  Hampshire,  for  an  invalid 
pension,  report: 

That  it  appears  the  petitioner^  Adam  D.  Gardner,  entered  the  ser- 
vice of  the  United  States  as  private  in  Captain  Moses  Hoyt's  company, 
9th  regiment  of  infantry,  commanded  by  Colonel  Tattle,  and  served 
in  the  same  until  the  battle  of  Bridgewater,  New  York,  when  he 
received  a  severe  wound  in  the  right  thigh  from  a  musket-ball  in 
the  said  battle  with  the  English.  The  said  wound  disabled  him 
from  doing  military  duty  as  a  soldier,  but  put  upon  light  duty  ;  and 
continued  in  the  service  until  he  was  discharged,  at  the  expiration  of 
his  enlistment,  in  1815.  It  further  appears,  that  when  the  petitioner 
left  the  service  he  was  lame,  from  the  effects  of  the  wound  he  received 
while  in  the  service  and  in  the  line  of  his  duty,  and  has  continued  to 
suffer  up  to  the  present  time,  and,  finally,  it  has  totally  disabled  him 
from  obtaining  his  support  by  manual  labor. 

The  statement  of  the  petitioner  is  supported  by  the  certificates  of 
two  physicians  and  a  surgeon,  who  testify,  after  making  the  examina- 
tion, to  his  disability,  and  are  of  the  opinion  that  his  disabled  condi- 
tion is  from  the  effect  of  wounds  and  injuries  received  while  in  the 
service  of  his  country  and  in  the  line  of  his  duty. 

The  statement  of  the  petitioner  is  further  supported  by  the  affidavits 
of  three  respectable  persons,  who  entirely  concur  in  the  facts  set  forth 
by  the  petitioner  as  to  his  wounds,  injuries,  and  to  his  total  dis- 
ability. Your  committee,  in  view  of  the  evidence,  and  upon  full  ex- 
amination of  the  same,  are  of  the  opinion  the  case  is  meritorious,  and 
report  a  bill  in  accordance  with  the  prayer  of  the  petitioner. 


i*^'> 
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34th  Congrbss,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     \  I  No.  113, 


JAMES  WORDEN. 

]To  aooompaDj  bill  H.  B  No.  737.] 


Jaruart  17, 1857. — Ordered  to  be  printed. 


Mr.  Dickson^  from  the  Committee  on  Invalid  Pensions,  made  the 

following 

REPORT. 

T?ie  Committee  on  Invalid  Pensions^  to  whom  was  referred  the  petition 
of  Jam^  Warden^  having  had  the  same  under  consideration^  beg  leave 
to  report : 

It  appears  from  the  evidence  before  the  committee,  that  the  petitioner 
entered  the  service  of  the  United  States  as  seaman,  at  the  city  of  Bos- 
ton, on  the  ITth  day  of  December,  1838,  and  was  soon  thereafter 
drafted  to  the  United  States  frigate  Constitution,  under  Commodore 
Claxton,  and  served  in  the  same  vessel  during  her  cruise  in  the  years 
1838-'41,  and  was  honorably  discharged  at  Norfolk,  Virginia,  on  or 
about  the  first  of  November,  1841.  From  the  certificate  of  Dr.  Charles 
D.  Maxwell,  surgeon  of  the  United  States  navy,  it  appears  that  James 
Worden  was  admitted  on  the  medical  journal  March  23,  1840,  nearly 
one  year  after  the  departure  of  the  ship  Constitution  from  the  United 
States,  with  catarrh ;  and  subsequently,  and  at  different  periods  of 
the  cruise,  was  admitted  on  the  medical  journal  for  rheumatism  knd 
neuralgia,  his  attacks  having  been  long,  tedious  and  severe^  which 
resulted  in  paralysis  of  the  left  side,  from  which  he  has  never  re- 
covered. 

The  committee  have  no  doubt  that  the  disabled  condition  of  the  pe- 
titioner is  from  exposure  and  diseases  contracted  while  in  the  service^ 
and  in  the  line  of  his  duty ;  therefore,  report  a  bill  for  his  relief. 


■3-   * 
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TH  OoiTGBBSB,  )    HOUSE  OF  REPRESENTATIVES.    (    Rbpobt 
3d  Session.     S  ?  No.  114. 


JAMES  SWEET. 


Jahuart  17, 1857. — Ordered  to  be  printed. 


iftr.  Sapp,  from  the  Committee  on  Military  Afiairs,  submitted  the 

following 

REPORT. 

f^he  Committee  on  Military  AffairSy  to  whom  was  referred  the  memorial 

of  James  Sweety  respectfully  report  : 

In  this  case  the  memorialist  asks  payment  for  a  horse  lost  in  the 
tcrrioe  of  the  United  States  in  the  war  of  1812. 

It  appears  from  the  petition  of  James  Sweet  himself,  that  on  the 
JTtli  of  August,  1813,  he  volunteered  at  Fleming  county,  Kentucky, 
md  served  as  a  private  in  Captain  G-.  W.  Botts'  company  of  mounted 
rolnnteers ;  that  while  in  the  service  at  Put-in  ba^,  on  Lake  Erie, 
iliere  being  no  forage  provided  for  the  horses  of  the  company,  they 
prere^  by  order  of  Governor  Shelby,  in  command,  turned  out  to  graze ; 
;liat  while  so  grazing,  from  some  cause  not  stated,  the  horses  became 
Tightened  and  ran  off,  by  which  means  the  horse  of  petitioner  was  so 
njnred  that  he  died ;  that  the  horse  was  worth  |T6. 

The  father  of  petitioner,  and  who  was  a  private  in  another  company 
It  the  time,  alone  corroborates  this  statement  by  deposition. 

The  committee  deem  the  evidence^  insufficient^  and  ask  to  be  dis^ 
charged  from  the  further  consideration  of  the  memorial. 


TH  CoNaRESs,  \  HOUSE  OF  REPEESENTATIVES.  (     Report, 
3d  Session.      <  )    No.  115. 


PUBLIC  BUILDING— ST.  PAUL. 


Januabt  20,  1857. 


^r.  E.  B.  Washburnb^  from  the  Committee  on  Commerce,  made  the 

following 

REPORT. 

^Ae  Committee  on  Commerce,  to  whom  was  referred  a  hill  making  an 
appropriation  by  Congress/or  the  purpose  of  constructing  a  public 
building  at  St.  Paul,  Minnesota  Territory,  for  a  ctistom-housCj  post 
office  y  dec,  submit  the  following  report: 

That  they  have  had  the  subject  under  consideration,  and  report  a 
bill  herewith,  in  accordance  with  the  recommendation  of  the  Secretary 
of  the  Treasury,  contained  in  a  letter  to  the  Hon.  Henry  Dodge, 
chairman  of  the  Committee  on  Commerce  in  the  Senate,  which  is 
tuade  a  part  of  this  report. 

St.  Paul  is  the  present  capital  of  the  Territory  of  Minnesota,  and 
has  at  the  present  time  a  population  of  some  ten  thousand  souls,  and 
is  rapidly  increasing.  It  is  the  most  important  point  on  the  Missis- 
sippi river,  above  Ualena,  and  is  the  centre  of  a  large  and  increasing 
'business.  It  is  in  the  Minnesota  collection  district,  and  has  a  collector, 
and  must  become  the  point  where  large  amounts  of  duties  will  be 
collected  for  the  government.  The  United  States  courts  sit  at  St. 
Paul,  and  a  suitable  court-room  is  much  needed,  there  being  now  no 
proper  place  for  holding  the  courts.  The  post  office  there  is  a  very 
important  one  as  an  assorting  office.  It  is  at  that  point  that  immense 
amounts  of  mail-matter  have  to  be  assorted  before  being  sent  to  other 
parts  of  the  Territory. 

But  the  most  urgent  necessity  for  a  government  building  at  St. 
Paul  at  the  present  time  is  for  the  purposes  of  a  public  depository. 
But  a  small  proportion  of  the  public  lands  of  that  region  have  as  yet 
been  sold,  and  the  government  has  now  no  safe  or  proper  place  to  de- 
posit the  immense  amounts  of  money  to  be  derived  from  the  sales  of 
those  lands.  There  are  now  in  the  Territory  of  Minnesota  no  less 
than  eight  land  offices,  and  the  moneys  received  at  those  offices  would 
be  deposited  at  St.  Paul  in  the  event  of  a  safe  depository  being  erected 
there,  which  would  be  a  great  annual  saving  to  the  government,  the 
distances  from  the  offices  being  so  much  nearer  St.  Paul  than  to  the 
places  where  deposits  are  now  made. 
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A  public  building  will  also  be  likely  to  be  very  soon  wanted  at  St 
Paul  for  another  purpose.  The  public  interest  would  seem  to  require 
that  the  surveyor  general's  oflSce,  now  located  at  Dubuque,  in  the 
State  of  Iowa,  should  be  removed  to  that  place ;  the  public  lands  in 
Iowa  having  been  all  surveyed^  while  in  Minnesota  there  are  immense 
amounts  yet  unsurveyed.  Should  that  be  done,  the  government  should 
have  accommodations  for  the  office  in  its  own  fire-proof  building  for 
the  preservation  of  the  surveys,  plats,  &c.  The  committee,  therefore, 
recommend  the  passage  of  the  accompanying  bill. 


Treasury  Department^  Deoember  20,  1856. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication  of  the  17th  instant,  transmitting  a  resolution  of  the  Com- 
mittee on  Commerce,  relative  to  an  '' appropriation  for  the  constru^ 
tion  of  a  building  at  the  city  of  St.  Paul^  in  the  Territory  of 
Minnesota,  for  a  custom-house,  post  office,  and  court-house,''  and  ask- 
ing for  such  suggestions  upon  the  subject  as  I  may  think  proper  and 
conducive  to  the  public  interest. 

In  reply,  I  have  to  say  that,  in  consequence  of  its  great  im- 
portance as  a  public  depository,  I  should  recommend  the  erection  of 
a  fire-proof  building  of  stone,  for  a  public  depository,  custom-house, 
post  office,  court-rooms,  and  other  United  States  offices,  60  feet  by  90 
feet,  and  66  feet  high  from  the  top  of  the  under-pinning  to  the  eaves, 
having  wrought-iron  girders,  beams,  shutters,  stairways,  roof,  &c., 
for  which  there  would  be  required  an  appropriation  of  one  hundred 
thousand  dollars,  and  ten  per  cent,  additional  for  contingencies,  ex- 
clusive of  the  cost  of  site. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant^ 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury, 

Hon.  Henry  Dodge, 

Chairman  Committee  on  Commerce, 

Senoie  United  States. 


I  hereby  certify  that  the  foregoing  letter  is  a  true  copy  of  the  ori- 
ginal now  on  file  with  the  Committee  on  Commerce. 

H.  A.  HAYDN, 
CUrk  of  Cofnmitttt. 
January  12, 1857. 


34th  Oonoriss,  )    HOUSE  OF  EEPEESENTATIVES.     (  Repori' 
3d  Sesaum,     ]  (  No.  116. 


CABSON  VALLEY,  UTAH— ANNEXATION  TO  STATE  OF 
CALIFORNIA— AND  EASTERN  BOUNDARY  OF  CALI- 
FORNIA. 


Jakdart  so,  1857. — Ordered  to  be  printed. 


Mr.  MoBBiLL,  from  the  Committee  on  Territories,  made  the  following 

REPORT. 

The  Committee  on  Territories ^  to  whom  were  referred  the  petitions  of  the 
citizens  of  Carson  Valley ,  Utah  Territory j  praying  for  the  annexa- 
tion of  that  portion  of  Utah  Territory  to  the  State  of  California^ 
together  with  the  biU  to  change  the  eastern  boundary  of  the  State  of 
California^  have  had  the  same  under  consideration^  and  report  as 
follows  J  viz: 

That  it  appears  the  petitioners  are  situated  eight  hundred  miles 
from  Salt  Lake  city ;  that  their  business  and  commercial  relations  are 
entirely  with  the  State  of  California;  and  that  they  are  not  Mormons,  and 
do  not  wish  to  be.  They  represent  that  the  territorial  laws  are  not 
administered  with  justice,  but  that  those  who  are  not  Mormons,  and 
not  '^  zealously  affected"  towards  that  faith,  are  subjected  to  gross 
persecutions,  by  which  they  are  often  impoverished,  and  that  the  will 
and  fanaticism  of  the  leading  elders  bear  heavily  upon  the  '*  Gentile 
minority"  in  the  Territory  of  Utah.  The  petition  of  the  ladies  re- 
presents that  while  there  are  but  three  or  four  Mormon  families  in  the 
Carson  Valley,  yet  Elder  Orson  Hyde  is  made  the  probate  judge  of 
their  county,  and  that  he  brings  among  them  *'one  of  his  spiritual 
wives,"  whom  they  regard  as  no  better  than  the  *'  scarlet  lady,"  ex- 
pecting, when  the  judge  introduces  her  as  his  wife,  that  they  will 
associate  with  her ;  but  that  they  look  with  disgust  upon  the  prospect 
of  raising  up  their  daughters  among  such  associates,  and  they  ardently 
desire  that  their  homes  in  their  pleasant  valley  shall  not  be  '^  defiled" 
"by  the  ''horrible  fanaticism"  and  "deception"  of  Mormonism. 

To  what  extent  the  evils  complained  of  by  the  petitioners  of  Carson 
Valley  exist,  the  committee  have  little  accurate  information ;  but  it  is 
notorious  that  similar  grievances  have  been  published  as  prevalent  in 
other  portions  of  Utah ;  and  if  they  exist  in  Carson  Valley,  which  is 
scarcely  to  he  doubted,  it  may  fairly  be  presumed  t\i«A.  \\v^\t  ^ot^^  ^\Al 
offensireness  is  not  diminished  where  the  sway  o?  t\vG  'NLoxxciQvi  ^^^^^ 
is  supported  bjr  an  overwhelming  majority,  and  Yr\iete  AiXi^  ^0^^^\^^ 
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tical  leaders  have  the  unlimited  control  over  the  political,  civil,  and 
religious  action  of  their  devotees. 

To  grant  the  prayer  of  the  petitioners,  or,  in  other  words,  to  pass 
the  bill  ''to  change  the  eastern  boundary  of  the  State  of  California, 
would  only  extirpate  a  small  portion  of  the  evil  complained  of.  It 
appears  to  your  committee  that  some  measure  of  wider  scope  is  neces- 
sary to  effect  a  radical  cure  of  the  moral  and  political  pestilence  which 
makes  Utah  the  scandal  of  the  American  people.  Such  a  measure  L^ 
now  on  the  calendar — the  bill  for  ''the  prevention  and  punishment  of 
polygamy" — and  there  is  no  legislation  more  earnestly  demanded. 

Furthermore,  the  State  of  California  is  already  too  large,  and  should 
not,  in  the  opinion  of  the  committee,  be  made  still  more  unwieldy  by 
a  further  extension  of  its  boundaries.  We  therefore  report  the  bill 
to  the  House  with  the  recommendation  that  it  do  not  pass. 


34th  Congress,  )    HOUSE  OF  REPEESENTATIVES.    C   Report 
3d  Session.     )  (  No.  117. 


ARIZONA— ORGANIZATION  OF  TERRITORY  OF. 

[To  accompany  bill  H.  R.  No.  752.] 


Jakuart  20,  1857. — Ordered  to  be  printed. 


Mr.  Morrill,  from  the  Committee  on  Territories,  made  the  following 

REPORT. 

The  Committee  on  Territories,  to  whom  was  referred  the  ^^  memorial  of 
the  people  of  the  southwestern  part  of  the  Territory  of  New  Mexico, 
praying  for  the  organization  of  a  new  Territory,*'  and  also  of  ^Hhe 
proceedings  of  the  convention  of  the  people  of  the  southwestern  part  of 
the  Territory  of  New  Mexico  to  organize  a  separate  Territory,''  have 
had  the  same  under  consideration,  and  report  as  follows,  to  wit : 

The  remoteness  of  the  western  portion  of  the  Territory  from  the 
capital  and  the  more  populous  eastern  portion  of  the  Territory,  and 
its  increased  extent  consequent  upon  the  annexation  of  what  is  com- 
monly called  the  Oadsden  Purchase,  in  A.  D.  1853,  seems  to  have  left 
the  inhabitants  without  much  care  of  the  local  government,  and  still 
less  of  the  general  government.  The  few  lines  which  compose  the  brief 
act  of  Congress  approved  August  4,  1854,  *' declaring  the  southern 
boundary  of  New  Mexico,"  by  which  the  then  recently  acquired  terri- 
tory was  incorporated  with  the  Territory  of  New  Mexico,  appears  to 
be  the  first  and  last  notice  the  people  there  have  received  since  their 
allegiance  has  been  changed  from  Mexico  to  the  United  States. 

It  appears  from  the  papers  as  above  referred  to,  and  from  other  evi- 
dence submitted  to  the  committee,  that  the  people  of  the  western  por- 
tion of  New  Nexico  complain — 

First.  That  they  have  not  been  permitted  to  exercise  the  right  of 
freemen  rnder  the  laws  and  Constitution  of  the  United  States. 

Second.  That  they  have  had  no  courts,  laws,  or  magistrates. 

Third.  That  they  are  isolated,  cut  off,  and  among  savage  tribes, 
with  no  legal  organization,  and  without  any  of  the  privileges  of  citi- 
zenship. 

Fourth.  That  though  nominally  in  the  county  of  Dona  Ana,  in  the 
Territory  of  New  Mexico,  they  have  never  had  the  benefit  of  laws  or 
civil  officers,  nor  have  they  any  protection  for  life,  liberty,  or  property. 

Fifth.  That  the  vast  extent  of  the  present  Territory  of  New  Mexico, 
and  the  great  natural  basins  between  the  eastern  and  western  portions 
of  the  samOf  will  forever  present  adverse  interesta,  wA  "^x^-^^xiX.  *0ol^ 
harmonious  action  of  either  a  territorial  or  State  go^^TXiXDi^iiX*, 
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They  also  pray  that  measures  shall  be  taken  for  the  speedy  settle- 
ment of  land  titles,  for  the  survey  of  the  public  lands,  for  the  protec- 
tion of  mining  interests,  for  the  estahlisnment  of  a  post  route,  and 
the  subjugation  of  the  hostile  tribes  of  Indians  which  infest  the  coun- 
try ;  and  they  also  pray  that  Congress  will  admit  Mr.  N.  P.  Cook,  of 
Arizona,  the  delegate  elect,  to  a  seat  in  the  House  of  BepresentativeS; 
to  all  the  privileges  of  delegates  from  other  Territories. 

This  long  list  of  grievances,  as  set  forth  b^  the  people  of  that  por- 
tion of  New  Mexico  called  Arizona,  and  which  there  is  no  reason  to 
doubt  are  for  the  maior  part  real  grievances,  certainly  requires  an 
early  remedy.  Whether  a  new  Territory  should  be  established,  or 
whether  other  legislative  action  calculated  to  remove  the  chief  causes 
of  complaint  should  be  resorted  to,  was  the  first  point  to  be  deter- 
mined m  the  discussion  by  the  committee. 

From  the  statements  given  to  the  committee  by  the  most  competent 
available  witnesses,  there  appears  no  reliable  data  upon  which  to 
found  an  accurate  estimate  ol  the  present  numbers  of  the  white  popu- 
lation in  that  portion  of  the  Territory  which  seeks  a  separate  organi- 
zation. The  nighest  supposition  is,  that  it  reaches  from  eight  to  tm 
tJumsandy  and  the  lowest  is  from  ttoo  to  three  thousand,  A  medium 
between  these  suppositions  would  fix  the  present  number  at  from  Jive 
to  seven  thousand  of  white  inhabitants.  This  number  is  deemed  too 
small  by  the  committee,  unless  for  the  gravest  reasons,  to  warrant  the 
large  expenditure  which  a  new  territorial  government  would  require, 
especially  when  it  is  believed  the  chief  advantages  sought  may  be  had 
in  a  more  economical  way. 

It  is  to  be  presumed  that  the  eastern  portion  of  New  Mexico  will  be 
prepared  at  no  distant  day  for  admission  into  the  Union  as  a  State. 
When  the  Territory  is  divided  for  that  purpose,  as  it  unquestionably 
will  be,  then  would  seem  to  be  the  proper  time  for  the  establishment 
of  a  new  territorial  government.  Such  a  delay,  if  the  remedies  pro- 
posed by  the  committee  shall  be  adopted,  will  subject  the  memorialists 
to  very  slight  remaining  inconveniences,  and  these,  in  the  natural 
order  of  events,  can  remain  but  for  a  brief  time  only. 

The  committee  have,  therefore,  arrived  at  the  conclusion  that  a  bill 
to  establish  a  separate  judicial  district  south  of  the  Gila,  and  to  create 
the  office  of  surveyor  general  therein,  to  provide  for  the  adjudication 
of  certain  land  claims,  to  grant  donations  to  actual  settlers,  to  survey 
certain  lands,  and  to  provide  for  the  representation  of  the  inhabitants 
of  ^*  the  Gadsden  Purchase"  in  the  territorial  legislature  of  New  Mex- 
ico, would  be  all  the  legislative  redress,  with  mere  minor  exceptions, 
that  the  case  requires ;  and  they  report  a  bill  accordingly. 


34th  Oonorbbs,  )  HOUSE  OF  REPRESENTATIVES.  J     Rbport 
3d  Session.     J  (   No.  118. 


EXTENDING  PROVISIONS  OF  THE  PRE-EMPTION  ACT 

OF  1841. 

(TV>  Aooompanj  Joint  Besolation  Ko.  34.] 


January  20,  1857. 


Mr.  QuiTBiAN,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs j  to  whom  was  referred  House  resolu- 
tion No.  34,  extending  the  provisions  of  the  pre-emption  act  of  Sep- 
tember  4,  1841,  and  the  acts  amendatory  thereof  y  to  a  portion  of  the 
Fort  Ripley  reservation,  therein  specified^  respectfvUy  report : 

That  from  the  letter  of  the  Secretary  of  War,  and  that  of  the  dele- 
gate from  Minnesota,  which  are  herewith  printed  for  the  information 
of  the  House,  the  committee  are  of  opinion  that  the  resolution  should 
pass.     They  accordingly  report  it  hack  without  amendment. 


War  Department, 
Washington,  April  29,  1856. 

Sir:  In  reply  to  your  letter  of  the  12th  of  Fehruary,  I  have  to 
state  that  this  department  has  had  under  consideration  the  expe- 
diency of  reducing  the  limits  of  the  military  reseryation  east  of  the 
Mississippi  river,  made  for  the  use  of  Fort  Ripley,  and  does  not 
doubt  that  the  reduction  would  be  expedient.  Under  existing  laws, 
however,  this  department  has  no  authority  to  dispose  of  or  to  relin- 
quish a  reservation  made  since  the  3d  of  March,  1819,  and  conse- 
quently can  take  no  measures  to  open  the  reservation  to  settlement. 
The  necessity  of  legislation  on  this  subject  has,  as  you  must  be  aware, 
been  repeatedly  brought  to  the  attention  of  Congress. 
Very  respectfully,  your  obedient  servant, 

JEFF'N  DAVIS, 

Secretary  of  War. 
Hon.  H.  M.  RiGB, 

House  qf  Representatives. 


EXTEKDIirO    PmOYISlOirS   OF  PmE-EMPTION   ACT. 


HOUSB  OF  REPRBBBNTATiyBB,  Jvly  9,  1856. 

Mt  Dbae  Sir:  In  1848  the  Winnebago  Indians  were  removed  to  the 
Territory  of  Minnesota — Fort  Ripley  was  established  on  the  line  of  their 
reservation,  on  the  west  side  of  the  Mississippi  river.  To  enable  the 
troops  to  prevent  the  introduction  of  ardent  spirits  into  the  country,  and 
to  give  control  of  the  ferry,  and  of  ground  ibr  gardens,  a  reservation 
was  made  east  of  that  river,  which  is  about  twenty  miles  long  and 
four  wide.  Last  year  the  Indians  were  removed.  This  reservation  has 
become  a  serious  obstacle  to  our  citizens,  lyine  for  so  great  a  length 
upon  that  river,  the  land  on  both  sides  being  subject  to  settlement.  It 
is  necessary  that  the  citizens  should  be  enabled  to  make  roads  and 
build  bridges  connecting  their  various  interests  through  this  reserva- 
tion. Again,  so  great  a  reservation  prevents  that  umon  of  interests 
•as  would  enable  the  citizens  in  its  vicinity  from  building  school-houses, 
supporting  schools,  and  doing  various  other  things  conducive  to  the 
interests  of  a  rural  district.  I  herewith  send  a  joint  resolution,  and 
a  letter  from  the  Secretary  of  War,  for  the  consideration  of  your  hon- 
orable committee. 

With  great  respect, 

H.  M.  SICE. 
Hon.  J.  A.  Quitman, 

Chairman  of  Committee  on  Military  Affairs. 


34th  Congress,  >    HOUSE  OP  KEPKESENTATIVES.     (  Report 
3d  Session.     J  (  No.  11?. 


JAMES  YOUNG. 


Jaxuart  24,  1857. —  Committed  to  a  Committee  of  the  Whole  House  to-morrow. 


Mr.  Bishop,  from  the  Committee  on  Claims,  made  the  following 

REPORT. 

The  Committee  on  Claims^  to  tvhom  was  referred  the  petition  of  Jam^ 

Young ^  report: 

The  petitioner  was  for  several  years,  and  until  1844,  the  clerk  of 
the  Committee  on  Claims  of  the  House  of  Eepresentatives.  He  re- 
ceived his  regular  compensation,  which  was,  by  the  terms  of  his 
employment,  to  be  equal  to  that  paid  to  an  engrossing  clerk  of  the 
House.  But  he  did  not  receive  the  additional  or  ^'  extra*'  allowance 
occasionally  paid  to  engrossing  clerks  by  the  House.  His  duties 
being  as  important,  and  very  laborious,  the  same  reasons  which  in- 
duced the  giving  of  extra  compensation  to  the  engrossing  clerks  apply 
with  equal  force  to  the  case  of  the  petitioner,  it  seems  but  right  that 
the  original  understanding,  that  his  pay  should  be  the  same  as  theirs, 
should  be  carried  out.  A  resolution  is  therefore  reported  herewith 
directing  him  to  be  paid  such  additional  sum  as  was  paid  to  an  en- 
grossing clerk  during  the  years  he  was  employed  as  aforesaid: 

Resolved^  That  the  Clerk  of  this  House  pay  to  James  Young,  out 
of  the  contingent  fund,  such  sum  as  he  shall  ascertain  to  be  necessary 
to  make  the  annual  compensation  of  said  Young,  when  he  was  the 
clerk  of  the  Committee  on  Claims,  equal  to  that  paid  to  an  engrossing 
clerk  of  the  House  prior  to  1844,  and  during  the  time  the  service  was 
rendered. 


34Tn  OoNGRHSS,  )   HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.     S  )   No.  120. 


SHEPHERD  &  CALDWELL, 

[To  aooompanj  bill  H.  B.  No.  758.] 


Januabt  24,  1857. 


Mr.  Flaglhr,  from  the  Committee  on  the  Post  Offioe  and  Post  Roads, 

made  the  following 

REPORT. 

TJie  Committee  on  the  Post  Office  and  Post  Roads j  to  whom  was  referred 
the  petition  of  John  H.  Shepherd  and  Walter  K.  CaldweU,  late  con- 
tractors on  mail  routes  numbered  8818  and  8849,  also  on  mail  routes 
8819  and  8872,  in  the  State  of  Missouri^  have  had  the  same,  and  the 
proofs  therewith  submitted,  under  consideration,  and  respectfully  re- 
port: 

That  in  March,  1854,  said  Shepherd  &  Caldwell,  heing  farmers  in 
said  county  of  Pike,  put  in  a  hid  for  carryinff  the  United  States  mail 
on  route  8818,  from  St.  Charles  to  Hannibal,  for  three  times  a  week 
during  the  suspension  of  navigation  on  the  Mississippi,  to  wit :  From 
the  first  of  November  till  the  first  of  March  in  two-horse  coaches,  and 
three  times  a  week  on  horseback  the  balance  of  the  year,  for  the  sum 
of  $2,100  per  year,  with  an  additional  clause  to  said  bid  by  which 
they  proposed  to  carry  the  mail  on  said  route  six  times  a  week  during 
the  said  four  months — viz :  from  first  of  November  till  the  first  of 
March — in  two-horse  coaches  for  $400  additional  (or  extra)  pay,  leav- 
ing it  discretionary  with  the  Post  Office  Department  either  to  accept 
the  bid  for  carrying  the  mail  three  times  a  week  throughout  the  year, 
as  aforesaid,  for  the  sura  of  $2,100  per  year,  or  to  accept  it  with  the 
three  additional  trips  during  said  four  months  for  |2,500  per  year. 
That  said  Shephera  &  Caldwell,  at  the  same  time,  also  put  in  a  bid 
for  carrying  the  United  States  mail  on  route  No.  8849,  from  Hanni- 
bal, Missouri,  to  Keokuk,  Iowa,  three  times  a  week  for  said  period  of 
the  suspension  of  navigation  on  the  Mississippi,  to  wit :  From  first  of 
November  till  the  first  of  March  in  two-horse  coaches,  and  three  times 
a  week  on  horseback  the  balance  of  the  year,  for  the  price  of  |l,460  a 
year,  with  the  additional  clause  to  said  bid  to  perform  three  extra  trips 
during  said  four  months  in  two-horse  coaches  for  the  sum  of  $500 
extra  or  additional  pay,  leaving  it  discretionary  with  the  Post  Office 
Department  either  to  accept  the  bid  for  the  weekly  seiVYC^  \Jaiou^w>Ni 
the  fear,  as  aforesaid,  for  said  sum  of  $1,460,  or  to  acceptV^*  '^iVva.^^ 
extra  trips  during  the  said  four  months  for  tlie  B\im  ot  %\3^^*    ^^ 
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soon  after  said  bids  were  made  and  mailed  to  the  Poet  Office  Depart- 
ment, said  Shepherd  &  Caldwell  became  satisfied  that  they  had  made 
a  mistake  in  tneir  estimate  for  carrying  the  mail  for  the  said  three 
extra  trips  during  said  four  months,  on  each  of  the  routes  aforesaid, 
to  the  extent  of  at  least  $700  a  year  on  the  former  route  and  |300  a 
year  on  the  latter  route,  or  1 1,000  per  year  on  the  two  routes,  making 
some  |4,000  of  an  under  estimate  for  the  four  years,  from  the  Ist  of 
July,  1854,  embraced  by  the  proposals,  (a  mistake  which,  if  their  bid 
for  the  three  additional  trips  for  the  said  four  months  were  accepted, 
and  they  held  by  the  department  to  perform  the  same,  would  be  ruin- 
ous to  them,  limited  as  were  their  means  and  small  as  was  the  mar- 
gin left  for  any  profit,  independently  of  the  three  additional  trips  da- 
ring the  winter.)    They  at  once  notified  the  Post  Office  Department 
of  said  error  against  themselves,  by  letter  and  through  the  then  mem- 
ber of  Congress  from  their  district,  the  Hon.  Alfred  W.  Lamb,  and 
requested  to  be  allowed  to  withdraw  so  much  of  their  said  bids  as  re- 
lated to  the  three  additional  or  extra  trips  aforesaid  ;  that  the  same 
was  made  purely  by  mistake,  and  that  tney  could  not  possibly  carrj 
the  mail  at  that  rate  for  the  three  extra  or  additional  trips.    This  notice 
and  request  was  laid  before  the  Post  Office  Department  at  least  ten  days 
before  the  opening  and  examination  of  the  oids.     After  this,  and  on 
the  opening  and  examination  of  said  bids,  said  Sheph^d  &  Caldwell 
were  notified  that  their  bids  for  tri-weekly  service  on  said  two  routes 
were  accepted ;  and  the  postmaster  at  St.  Charles  was  notified  that 
the  said  bid  of  Shepherd  &  Caldwell  had  been  accepted  for  tri-weekly 
service  on  said  first  named  route ;  that  said  Shepherd  &  Caldwell  a^ 
cordingly  filled  their  bonds  with  satisfactory  security  (as  required  by 
the  instructions  of  the  department)  for  the  tri-weekly  service  on  each 
of  said  routes  throughout  the  year,  and  forwarded  and  had  them  filed 
in  the  archives  of  the  Post  Office  Department,     This  was  done  in  ac- 
cordance with  their  said  notice  to  the  department,  before  the  said  day 
of  letting,  and  by  the  request  of  the  department,  which  was  sent  along 
with  the  bonds  in  blank,  and  in  accordance  with  the  notice  of  the  de- 

Sartment  to  them  in  relation  to  route  No.  8849,  and  the  notice  of  the 
epartment  to  the  postmaster  at  St.  Charles  and  their  printed  sche^ 
dule  for  the  route,  made  out  after  the  letting,  and  in  accordance  with 
the  form  of  the  bond  sent  to  them  in  blank  for  route  No.  8818,  all  of 
which  was  for  tri-weekly  service  alone.  Accordingly,  on  the  first  of 
July,  1854,  they  commenced  to  carry  the  mail  on  each  of  said  routes, 
and  continued  to  carry  it,  according  to  the  stipulations  of  their  said 
bonds,  and  apprehended  no  further  difficulty,  as  it  appears,  on  the 
score  of  the  said  erroneous  proposal  for  the  three  times  a  week  extra 
trips,  till  they  received,  in  October,  1854,  a  letter  from  the  Post  Office 
Department,  bearing  date  October  6,  1854,  stating  that  the  depart- 
ment would  require  them  to  perform  the  three  extra  trips  during  said 
four  months,  on  both  said  routes,  for  which  they  would  be  paid  the 
sums  specified  in  the  addition  to  their  original  bids  sent  on;  and  fur- 
ther stating,  that  **  the  clerk  employed  in  drawing  the  contracts  had 
omitted  the  additional  aeiVici^,  ^uxvci^  >iv^  ^o^^^TLeion  of  navigation, 
proposed  by  them,  and  acce^\ifed\i^  \X\^  ^Q>^\xsi^^\«t  ^^t^^t^  \xi.  ^a- 
nexion  witli,  and  at  tlie  B«i.vxi^  iVav^  VvCo.,  \^i^\x  \sv^^  \^^^^Tv^>^i^ 
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service.  And  that,  under  these  circumstances,  new  oontradSy  em- 
bracing the  additional  service  referred  to,  would  be  immediately  sent 
tbem  ;  and  that  it  was  expected  they  would  execute  them,  and  return 
tbem  without  delay  ;"  and  further  stating  that,  ^^  as  they  had  been 
before  informed,  the  Postmaster  General  md  no  power  to  release  them 
firom  the  obligation  of  their  bids,  and  that  it  would  become  his  duty, 
in  case  of  refusal  or  failure  to  perform  their  part  of  said  obligations, 
to  proceed  to  relet  said  routes  on  the  best  terms  practicable,  and 
charge  the  damages  which  might  accrue  to  themselves  and  their  guar- 
antors, for  the  collection  of  which  the  law  required  a  suit  in  the 
United  States  court  to  be  instituted."  Under  all  the  circumstances 
above  stated,  the  said  Shepherd  &  Caldwell  did  not  consider  (having 
acted  throughout  in  good  faith,  and  given  the  department  fair  and 
sufficient  notice  of  their  mistaken  bid,  and  the  department,  by  its 
agent's  act,  seeming  to  yield  to  their  reasonable  request  in  that  be- 
half) themselves  bound,  or  called  on,  in  morals  and  good  conscience, 
to  enter  into  the  said  ^'  new  contracts,"  which  they  could  not,  under 
the  peculiar  circumstances,  perform — if,  indeed,  they  could  under  any 
circumstances  have  done  so — and,  consequently  declined  to  enter  into 
said  ^'  new  contracts"  so  sent  to  them ;  but  informed  the  department 
that  they  were  still  willing  to  go  on  and  perform  the  service  on  said 
routes  according  to  their  bonds  already  given,  and  filed  as  aforesaid, 
or  that  they  were  willing  that  the  routes  should  be  let  to  any  other 
contractors,  on  condition  that  the  department  would  release  them  firom 
further  liability  on  their  obligations  already  filed.  This  information 
was  communicated  to  the  department  by  the  Hon.  Alfred  W.  Lamb, 
at  their  instance.  They  still  continued  to  carry  the  mails  on  said 
routes,  according  to  their  said  bonds,  tri- weekly — on  said  route  8818 
np  to  the  Ist  of  February,  1855,  and  on  said  route  No.  8849  until  the 
16th  of  January,  1855^  at  which  dates  respectively^  or  thereabouts, 
said  routes  were  relet,  and  the  difference  charged  to  said  Shepherd  & 
Caldwell,  as  it  appears.  The  said  Shepherd  &  Caldwell  also  bid  for 
and  had  awarded  to  them,  at  the  same  time  with  the  two  above  named^ 
two  other  mail  routes — viz :  routes  numbered  8819  and  8872— on  which 
they  entered  upon  the  performance  of  service.  Their  pay  on  these  two 
last  named  routes  was  withheld,  to  make  good  the  damages  on  the  two 
first  named  routes,  and  nothing  paid  them  for  their  services  on  any  of 
them.  Your  committee  think  the  said  Shepherd  &  Caldwell  should 
be  paid  for  the  times  they  actually  carried  the  mails  on  said  routes 
8818  and  8849,  and  that,  in  view  of  all  the  circumstances,  they  should 
be  relieved  firom  all  liability  consequent  upon  their  having  been  held 
to  a  rigid  compliance  with  their  proposals,  the  performance  of  which, 
in  fiiU,  a  mistake  on  the  part  of  the  aepartment  (as  it  is  alleged  to  be) 
gave  them  good  reason  to  conclude  they  were  forever  relieved  and  ex- 
empted from.  The  amount  in  question  is  a  small  matter  to  the  gov- 
ernment, whose  policy  should  ever  be  to  deal  fairly  and  equitably, 
and  not  harshly  nor  oppressively,  with  its  citizens.  An  enforcement 
of  the  extreme  legal  power  of  the  government  in  the  premises  your 
committee  think  would  oppress  the  petitioners ,  and  do  them  ^reat 
and  mam fest  injustice ;  the  allowance  of  tbe  piayei  oi  ^i\i^\T  ^^>M\^ti^ 
while  it  will  do  ^^no  wrong"  to  the  government,  m\\\»\Jci^  ^s^^awstfi^ 
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of  affording  a  just  measure  of  relief  to  two  of  its  citizens,  who,  in  the 
only  way  left  to  them,  have  appealed  to  its  eqoity  and  justice.  They 
accordingly  report  a  bill,  and  recommend  its  passage. 


fe4Tn  Ongrbss.  )    HOUSE  OF  REPRESENTATIVES.     C  Report 
3d  Session.     J  {  No.  121. 


CHARLES  W.  CUTTER— SURETIES  OF 

[To  accompany  bill  H.  R.  No.  759.] 


January  24,  1857. 


]Mr.  Tappan,  from  the  Committee  on  the  Judiciary,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  petition  of 
Ralph  C.  Cutter  and  others,  asking  to  be  relieved  from  a  jvdgment 
rendered  against  them  as  sureties  for  Charles  W,  Cutter,  formerly 
navy  agent  at  Portsmouth,  New  Hampshire,  report : 

That  after  mature  investigation  of  the  case,  they  have  come  to  the 
conclusion  that  the  relief  sought,  as  aforef>aid,  should  he  granted. 

The  committee  find  the  facts  of  the  case  to  he,  in  brief,  substantially 
as  follows : 

On  the  3d  of  April,  1850,  Charles  W.  Cutter,  then  navy  agent  at 
Portsmouth,  N.  H.,  made  a  requisition  upon  the  Navy  Department 
for  $18,400,  on  account  of  the  floating  dock  then  building  at  that 
yard,  which  requisition,  duly  approved  by  the  commandant  of  the 
yard,  was  expressly  stated  to  be  for  the  seventh  payment  on  account  of 
said  dock,  the  agent  stating  that  the  amount  would  be  probably  re- 
quired on  the  17th  of  that  month. 

On  the  23d  of  April,  another  requisition  was  made  by  said  navy 
agent  for  the  same  sum  of  $18,400,  on  account  of  the  same  floating 
dock,  whiclf  requisition  was  also  expressly  stated  to  be  for  the  same 
seventh  payment,  and  which  was  also  approved  by  the  commandant 
of  the  yard. 

It  fiirther  appears  that  the  Navy  Department,  without  adverting  to 
the  fact  that  the  requisitions  expressed  on  their  face  that  they  were  for 
the  same  payment,  forwarded  to  the  said  agent  double  the  amount 
which  should  have  been  forwarded,  viz :  $36,800  instead  of  $18,400. 
The  excuse  for  which  laches  is  ^Hhe  press  of  business''  at  the  time  in 
the  bureau. 

It  also  appears  that  the  $18,400,  thus  acknowledged  to  have  been 
wrongfully  placed  in  the  hands  of  said  agent,  was  suffered  to  remain 
there  fifteen  months  without  any  effort  on  the  part  of  the  department 
to  correct  its  error.  At  the  expiration  of  which  time  »«iiid  fjii^ewt  lie.4 
hecome  hopelessly  insolvent,  and  was  soon  after  removed  ito\xi  ^SSiRfc. 
Subsequently  a  suit  was  brought  by  the  United  States  \Ti\?Ci%TO^\o^» 
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court  for  the  district  of  New  Hampshire,  and  judgment  recovered 
against  the  sureties  for  $18,397  98,  upon  which  judgment,  execution 
having  issued,  a  compulsory  payment  was  made  amouDting  to  the 
sum  of  $8,477  51,  leaving  the  balance  still  uncollected.  The  sureties 
ask  to  be  released  from  this  jud;^ment,  and  to  have  the  amount  thus 
paid  refunded  to  them  from  the  treasury,  and  the  committee  are  of 
opinion  that  their  requst  should  be  granted. 

It  is  clear  in  this  case  that  the  burden  thus  thrown  upon  the  sureties 
arose  from  the  acknowledged  carelessness  of  the  officers  of  the  govern- 
ment. Mr.  Dobbin,  Secretary  of  the  Navy,  in  hi»  letter,  dated 
January  15,  1855,  to  the  chairman  of  the  Committee  on  the  Judici- 
ary, says  :  **  It  is  very  evident  that  two  requisitions  were  drawn  by 
the  navy  agent  in  the  same  month  for  the  same  object.  This  ougM 
not  to  have  been  so.  It  was  not  discovered  by  the  chief  of  the  bureau 
at  the  time,  nor  until  July  of  the  following  year,  some  fifteen  months 
after  the  transaction.  This  ought  not  to  have  been  so  either."  In  the 
case  of  the  People  of  New  York  vs,  Jansen,  (7  Johnson,  352,)  a  case 
similar  in  principle  to  this.  Judge  Thompson,  afterwards  of  the 
Supreme  Court  of  the  United  States,  decided  that  the  sureties,  in  cal- 
culating their  liabilities,  had  a  right  to  rely  upon  the  performance  hf 
public  officers  of  their  duty.  This  principle  was  acknowledged  and 
established  in  the  case  of  Thomas  Ap  Catesby  Jones,  surety  for  a 
postmaster  at  Norfolk,  Virginia,  who  was  released,  by  an  act  of  the 
33d  Congress,  from  a  judgment  obtained  against  him,  as  well  as  reim- 
bursed for  money  paid  under  said  judgment,  in  consequence  of  the 
neglect  of  the  Post  Office  Department,  in  allowing  funds  unreasonably 
to  accumulate  in  the  hands  of  said  postmaster.  No  principle  of  equi^ 
seems  more  clear  than  that  a  neglect  of  duty  on  the  part  of  a  creditor, 
whether  public  or  private,  ought  to  discharge  a  surety  from  the  con- 
sequences of  such  neglect.  The  negligence  of  the  government  officer 
in  this  case  has  thrown  upon  the  sureties  a  liability  which  they  never 
could  have  contemplated,  for  they  did  not  undertake  to  be  responsible 
for  the  carelessness  of  the  Navy  Department. 

The  committee,  therefore,  report  a  bill  for  the  relief  of  said  sureties. 


34th  CON0RBSS,  )    HOUSE  OP  REPRESENTATIVES.    (  Report 
3dSeMion.     \  ?  No.  122. 


R08WELL  W.  HASKINS. 

fib  aocompaoj.bin  H.  K.  Mb.  760.] 


Jahuart  24,  1867. 
Mr.  Simmons,  from  the  Committee  on  the  Judiciary,  made  the  following 

REPORT. 

The  CommUtee  on  the  Judiciary ^  to  whom  were  referred  the  petition, 
paperSy  and  proofs  in  the  case  of  RoaweU  W.  Haskins,  of  Buffoijo, 
have  had  the  same  under  considerationj  and  report : 

That  the  material  facts  established  in  the  case  are  as  follows : 
Pierre  A.  Barker  was  collector  at  the  port  of  Buffalo  creek  in  the 
State  of  New  York  during  most  of  the  administration  of  President 
Jackson,  and  John  W.  Clark  and  Philander  Hodge,  of  Buffalo,  to- 
gether with  the  petitioner,  Roswell  W.  Haskins,  were  his  bail  as  such 
collector. 

At  the  commencement  of  Mr.  Van  Buren's  administration,  early  in 
1837,  Barker  was  superseded.  Barker  and  all  of  his  bail  then  thought 
themselves,  and  were  esteemed  by  others,  to  be  wealthy ;  but  in  the 
great  revulsions  that  followed  in  1837,  '38,  and  '39,  th^ir  property 
was  swept  away.  Barker  became  poor,  and  Clark  and  Hodge  took  the 
benefit  of  the  bankrupt  law  of  the  United  States.  The  petitioner  lost 
over  |1 50,000  by  the  discharge  in  bankruptcy  of  those  who  were 
indebted  to  him  ;  and  he,  broken  down  and  discouraged,  would  after- 
wards have  taken  the  benefit  of  the  bankrupt  law,  but  could  not  raise 
money  enough  to  pay  the  costs  of  doing  so.  He  is  now  over  sixty 
years  of  age,  with  a  large  family,  four  of  whom  are  minors,  depen- 
dent upon  him  for  support,  and  to  maintain  which  he  receives  to  some 
extent  the  voluntary  contributions  of  his  sons  over  age,  who  labor 
with  their  hands  for  a  living. 

From  the  spring  of  1837,  when  Barker  was  suspended,  until  1841, 
the  bail  had  not  a  suspicion  that  Barker  was  a  defaulter,  but  believed 
his  accounts  with  the  government  were  all  settled,  he  having  frequently 
assured  them  that  such  was  the  fact. 

During  all  of  that  time  the  government  gave  no  notice  to  the  bail 
and  took  no  steps  against  Barker,  from  which  the  bail  could  infer 
their  principal  was  a  defaulter.  Some  of  the  bail  had  large  dealings 
with  Barker  after  he  was  superseded,  and  could  have  saved  themselves 
without  loss  bad  tbey  known  or  suspected  he  waa  a  ^e&BAi\\i&x . 
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One  of  the  bail,  John  W.  Clark,  paid  him  |15,000  at  one  time  in 
the  month  of  August,  1837. 

In  1841,  the  government  commenced  suit  against  Barker  and  the 
bail,  which  was  the  first  reason  the  bail  had  to  think  Barker  was  a 
defaulter  ;  and  in  May,  1841,  a  judgment  was  recovered  in  that  suit 
on  the  bail  bond,  against  Barker  and  the  bail,  for  |5,537  57  of  debt, 
and  $154  28  of  damages  and  costs. 

Among  other  things,  Haskins  states,  in  his  petition,  and  in  a  man- 
ner that  carries  conviction  to  the  committee,  as  follows : 

*^  Barker  is  west,  in  parts  unknown  to  me.  This  liability  I  cannot 
pay,  and  thus  circumstanced,  to  leave  this  claim  resting  on  me^  is 
only  to  cripple  my  effort*  for  the  support  of  a  large  family,  without 
the  possibility  of  any  good  to  the  government,  whilst  it  would  be  an 
act  of  personal  hardship  to  me,'*  &c. 

The  district  judge  for  the  northern  district  of  New  York,  and 
Judge  Clinton,  who  was  afterwards  collector  of  that  port,  and  then 
district  attorney  of  that  district,  express  their  decided  convictions  that 
the  government  will  lose  nothing  by  Haskins'  discharge,  and  that 
the  equities  of  his  case  are  such  that  the  prayer  of  his  petition  ought 
to  be  granted. 

Whilst  the  committee  are  of  opinion  that  upon  technical  rules  and 
principles  of  law  the  petitioner  is  not  entitled  to  relief,  yet  they  have 
not  failed  to  see  that  the  delay  and  inattention  of  the  government  in 
taking  steps  to  enforce  collection  from  Barker  for  four  years,  is  the 
probable  cause  of  the  petitioner  being  found  in  his  present  disagreeable 
and  hopeless  condition. 

If  there  was  too  much  confidence  reposed  in  Barker  by  the  bail  in 
relying  upon  his  word  as  to  the  adjustment  and  settlement  of  hfs  ac- 
counts with  the  treasury,  so,  too,  there  was  too  great  a  degree  of 
laxity  and  inattention  on  the  part  of  the  government  in  waiting  until 
80  late  a  day  before  commencing  the  eniorcement  of  the  demand. 

The  committee  are  fully  satisfied  that  the  petitioner  is  hopelessly 

Eoor,  and  that  there  is  no  reasonable  expectation  anything  can  ever 
e  collected  from  him  on  the  judgment. 

It  ought  not  to  be,  and  never  has  been,  the  policy  of  any  wise  and 
just  government  to  discourage  the  citizen  and  keep  him  in  a  crippled 
state  of  poverty  and  dependence,  restraining  his  enterprise  and  break- 
ing his  spirit,  by  holding  over  him  for  life  a  fruitless  claim,  and  play- 
ing towards  him  the  part  of  a  severe,  hard,  and  grasping  creditor, 
when,  as  in  this  case^  he  is  hopelessly,  honestly,  and  honorably  poor  ;  a 
far  better  and  wiser  policy  is  to  release  him  from  such  a  position  and 
unbind  his  energies  for  future  usefulness. 

Entertaining  these  views,  the  committee  report  the  accompanying 
bill  for  his  relief,  and  recommend  its  passage. 


S4th  Ck)NORBSS,  )    HOUSE  OF  REPRESENTATIVES.    J    Report 
3d  Session.     S  i  No.  123. 


HEIRS  OF  MOSES  ELMER. 

[To  accompany  bill  H.  R.  No.  761.] 


Januaby  24,  1857. 


Mr.  Clahsok,  from  the  Committee  on  Revolutionary  Claims,  made  the 

following 

REPORT. 

The  Committee  on  BevdtUionary  Claims,  to  whom  was  referred  thepetir 
tion  of  ApoUos  M.  Elmer,  for  commrUation  pay  of  Moses  Elmer,  sur* 
geon's  mate  in  the  revolviionary  army,  report: 

That  it  appears  from  thd  memorial  and  accompanjiDg  papers  that 
the  father  of  the  petitioner,  late  of  the  county  of  Essex,  in  the  State 
of  New  Jersey,  was  a  surgeon's  mate  of  the  continental  line  of  the 
revolutionary  army,  and  served  until  the  end  of  the  war.  He  has 
never  received  commutation  pay.  Ahout  the  year  1837  or  1838,  a 
claim  for  it  was  presented  to  Congress,  and  a  bill  allowing  the  claim 
was  reported  and  first  passed  the  Senate  for  $2,400,  being  the  amount 
due  without  interest.  At  the  same  session  it  passed  the  House  with 
an  amendment  allowing  interest,  but  the  bill  as  amended  failed  to 
reach  the  Senate,  and  was  left  among  the  unfinished  business  of  the 
session.  The  committee,  believing  the  facts  stated  in  the  memorial  to 
be  correct,  and  that  it  has  been  decided  in  various  cases  that  surgeon'43 
mates  were  entitled  to  commutation  under  the  resolution  of  Congress, 
report  the  accompanying  bill. 


34th  Conorrss,  )   HOUSE  OF  BEPBESENTATIYES.    (    Brpobt 
ad  Stasum.     \  }  No.  124. 


THOMAS  L.  DISHAROON. 

[To  accompany  bill  H.  B.  No.  606.1 


Javuabt  24, 1857. — Ordered  to  be  printed. 


Mr.  G.  Porter,  from  the  Committee  on  Private  Land  Claims,  made 

the  following 

REPORT. 

The  Committee  en  Private  Land  Claims  ^  to  whom  was  referred  the  peti- 
tion of  Tliomaa  L.  Bisharoon,  of  St.  LouiSy  MiaaourXy  have  had  thd^ 
same  under  consideraiiony  and  respect/vUy  report : 

It  appears,  from  the  evidence  produced  before  your  committee,  that 
the  petitioner  holds  four  certain  land  warrants,  one  in  the  name  of 
George  Branch,  isued  under  the  act  of  February  11,  1847;  one  in  the 
name  of  Louis  Pinellot ;  one  in  favor  of  James  Callaway;  one  in  favor 
of  Henry  Willis,  issued  February  2,  1849,  for  one  hundred  and  sixty 
acres  each.  It  appears,  further,  from  the  evidence  submitted  to  your 
committee,  that  the  petitioner,  in  j^ood  faith,  before  said  warrants 
issued,  bought  the  right  and  claim  of  said  warrantees,  and  took  powers 
of  attorney  from  them,  respectively,  authorizing  him  to  receive  and 
transfer  and  dispose  of  said  land  warrants,  when  issued ;  that  said 
petitioner  was  an  aged  and  infirm  man,  ignorant  of  the  law  touching 
land  warrants  ;  and  that  he  was  advised,  and  believed  that  he  could, 
in  the  manner  above  named,  get  a  right  and  title  to  said  warrants, 
and  so  bought  and  paid  a  fair  price  for  them  ;  and  has,  under  his  said 
powers  of  attorney,  received  said  warrants,  and  has  them  now  in  his 
possession.  The  warrantees  named  in  said  warrants  have  gone  to 
parts  unknown,  and  consider,  doubtless,  that  said  Disharoon  is,  in  law, 
owner  of  said  warrants,  as  your  committee  think  he  is  in  equity;  and 
it  is  morally  impossible  that  they  can  be  found  to  get  their  assign- 
ments on  the  same,  as  the  law  requires,  in  order  to  pass  the  legal 
title. 

Tour  committee  consider  that  the  case  of  the  petitioner  is  a  very 
hard  one;  it  appearing,  it  addition  to  the  facts  above  stated,  that  after 
he  bought  and  paid  for  said  bounty  land  claims  he  went  to  Cali- 
fornia, where  he  contracted  disease  in  the  efforts  he  made  to  provide 
a  competency  for  his  family  and  a  maintenance  for  himself;  that  he 
is  now  blind,  and  has  a  young  and  dependent  family  looking  to  him 
for  a  support. 

Under  all  the  Circumstances,  your  committee  t\i\t!LtVXi^T\^\iLT\j\A 
of  the  law  should  be  relaxed  in  this  particular  ca&Q)  ^s^^veJ^.^  «a  '"^ 
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appears  that  the  petitioner  is  an  honest  industrious  citizen  an 
mere  speculator,  and  that  he  can  be  relieved  from  great  hardshif 
suffering  without  any  injury  to  the  government  or  third  persons 
prayer  of  his  petition  ought  to  be  granted,  and  the  title  of  said 
warrants  vested  in  him,  and  that  he  be  authorized  to  locate  oi 
pose  of  said  warrants ;  and  for  that  purpose  report  the  aocompaii 
bill  and  recommend  its  passage. 


NQRESS,    )  HOUSE  OF  KEPRESENTATIVE8.  (     Report 
asion.       )  (    No.  125. 


ANSON  DART. 

[To  accompany  bill  H.  R.  No.  763.] 


January  24,  185^. 


TSR,  from  the  Oommittee  on  Indian  Affairs,  made  the  following 

REPORT. 

nmittee  on  Indian  AffairSy  to  whom  was  referred  the  memorial 
Inson  Dart  J  late  superintendent  of  Indian  affairs  in  Oregon,'' 
ifuHy  report : 

Mr.  Dart  was  appointed  such  superintendent  in  the  year  A. 
,  and  served  in  that  capacity  for  the  term  of  nearly  three 
that  during  the  period  of  his  service  he  had  under  his  super- 
ice  the  Indian  affairs  of  all  the  country  now  included  within 
ritories  of  Oregon  and  Washington ;  that  he  was  a  faithful 
ind  discharged  his  duties  in  a  manner  highly  satisfactory  to 
jrnment ;  and  that  during  the  whole  of  his  superintendency 
id  quiet  were  maintained  amongst  all  the  Indian  tribes  under 
,  and  also  between  them  and  their  white  neighbors ;  that  at 
e  of  his  appointment  the  salary  affixed  to  the  office  was 
five  hundred  dollars  per  annum  ;  but  he  was  assured  by  the 
Bureau,  and  by  the  Committee  of  Indian  Affairs  of  the  Sen- 
t  a  bill,  which  was  soon  to  be  reported,  establishing  the  office 
intendent  of  Indian  affairs  in  California,  should  be  made  to 
the  superintendent  of  Indian  affairs  of  Oregon  ;  and  that  such 
n  had  the  sanction  and  approval  of  the  Indian  Bureau,  but, 
ent  or  oversight,  the  bill  was  not  so  reported  as  to  provide 
nd  the  bill  passed  fixing  the  salary  of  the  superintendent  in 
ia  at  four  thousand  dollars,  without  changing  that  of  Oregon  ; 
lich  time,  and  since  the  termination  of  the  official  services  of 
rt,  it  has  been  considered  proper,  and  Congress  has  divided 
itory  formerly  under  his  care,  and  there  is  now  a  separate 
pudency  for  each  of  the  Territories  of  Oregon  and  Washing- 

3vidence  before  your  committee  is  conclusive  that  Mr.  Dart 
ot  have  accepted  of  this  office  had  it  not  been  for  assurances , 
re  entirely  satisfactory  to  him,  that  he  shouVd  Tecwi^>^ifc  ^"asskfe 
\&tion  for  his  services  in  Oregon  that  BliouVd  "b^  ^Vn^tl  \a  ^^ 
tide  of  ofBce  in  California ;  but  tliere  ate  ot\i^T  «ai^  xast^ 
"easons,  in  the  opinion  of  your  committee^  'wViy  \Jcife  ^^1  ^^ 
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Mr.  Dart  should  be  made  at  least  equal  to  that  of  the  superintendest 
in  California.  He  was  a  pioneer  in  that  business  on  the  Pacific,  and 
there  was  but  little  known  as  to  the  cost  of  living  in  that  region  of 
country  until  after  his  arrival  there  ;  and  it  appearing  to  your  com- 
mittee, by  the  statements  of  Mr.  Dart  and  the  evidence  in  other  cawi 
from  that  region,  taken  by  other  parties,  that  establishing  beyond  a 
question  the  fact  that  the  cost  of  living  there  was  as  great,  if  not 
greater,  than  it  was  in  California  during  the  time  of  Mr.  Dart's  ser- 
vice in  Oregon. 

The  services  of  Mr.  Dart  having  been  rendered  to  the  government 
in  an  almost  unknown  country,  he  should  be  fully  paid,  and  not  be 

Eermitted  to  be  the  suflferer,  as  he  undoubtedly  is,  under  the  pay  k 
as  received  for  his  service. 
In  ordinary  cases,  your  committee  would  deem  it  impolitic  to  in- 
crease the  salaries  of  officers  subsequent  to  the  expiration  of  theii 
term  ;  but  your  committee  would  respectfully  suggest  that  the  case  of 
Mr.  Dart  should,  under  all  the  circumstances,  be  an  exception  to  the 
general  rule,  for  the  foregoing  reasons,  and  many  others  that  couU 
be  given. 

Your  committee^  therefore,  report  a  bill  for  his  relief. 


34™  Congress,  )   HOUSE  OF  REPRESENTATIVES.    J   Report 
3d  Session.     S  i  No.  126. 


PETER  D.  ANKENY. 

[To  accompany  bill  H.  R.  No.  764.] 


January  24,  185T. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  AffairSy  to  whom  was  referred  the  memorial 
of  Peter  D,  Ankeny^  of  MUlersburgy  Holmes  county ^  Ohioy  respect- 
fiiUy  report : 

The  memorialist  entered  the  service  of  the  country  on  the  6th  day 
of  May,  1847,  as  an  orderly  sergeant  in  Captain  T.  L.  Hart's  com- 

£any,  (G,)  4th  regiment  of  Ohio  volunteers,  to  serve  during  the 
[exican  war.  He  repaired  with  the  regiment  to  Matamoras,  Mexico. 
On  the  3d  day  of  September,  1847,  upon  the  death  of  the  captain  of 
the  company,  he  was  elected  second  lieutenant  thereof,  in  which 
capacity  he  continued  to  act  until  the  company  was  regularly  mustered 
out  of  service  at  Cincinnati,  Ohio.  Whilst  in  Mexico,  in  the  month 
of  July,  1847,  he  contracted  a  disease  commonly  known  as  the  Mexi- 
can diarrhoea,  which  has  become  chronic  with  him,  reducing  the 
memorialist  from  a  fine,  able  bodied  man  to  a  thin,  sickly  and  delicate 
invalid,  entirely  incompetent,  by  reason  of  this  disease,  to  contribute 
to  his  own  support.  The  committee  subjoin,  from  the  abundant  proof 
laid  before  it  by  the  memorialist,  the  evidence  of  Dr.  T.  G.  V.  Bolin^,  a 
doctor  of  high  character,  who  was  acquainted  with  the  memorialist 
from  his  •boyhood,  and  is  now  cognizant  of  his  disability,  which 
throws  great  light  upon  the  extent  of  the  same.  As  to  the  disease 
being  contracted  in  the  service  of  the  country  the  evidence  is  conclu- 
sive. The  memorialist  is  now  receiving  the  pension  of  a  private,  the 
department  having  decided  that  the  disease  having  been  contracted 
whilst  he  was  only  a  non-commissioned  officer  that  to  that  extent  alone 
is  he  entitled  to  a  pension.  The  committee  can  see  no  force  in  the 
reasoning  of  the  department.  The  disease,  it  is  true,  initiated  whilst 
he  was  a  private.  He  continued  in  service,  each  day's  service  increas- 
ing its  ravages,  and  when  he  was  holding  the  commission  of  lieuten^ 
ant  it  assumed  its  chronic  character  and  forced  him  to  become  a  pen- 
sioner upon  his  government.  The  committee  are  therefore  of  the 
opinion  that  he  should  receive  the  pension  usuallv  allowed  to  the 
grade  of  commission  be  was  holding  at  the  time  oi  \i\A  \^%.Vyql%  ^^ 
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service.  They  accordingly  report  a  bill  to  that  effect,  which  will  be 
the  means  of  relieving  a  worthy  citizen,  who,  by  his  devotion  to  the 
service  of  his  country,  has  been  reduced  to  a  condition  of  health  from 
the  effects  of  which  he  will  never  be  able  to  recover. 


Statb  op  Offlo,        >     . 
County  of  Holmes,      ) 

Before  me,  H.  G.  Saunders,  a  justice  of  the  peace  within  and  for 
the  county  of  Holmes  and  State  of  Ohio,  duly  authorized  by  law  to 
administer  oaths  therein,  personally  came  Dr.  T.  G.  Y.  Boling,  of 
said  county,  to  me  well  known,  whoafler  being  by  me  first  duly  sworn 
according  to  law,  deposes  and  says  as  follows : 

I,  T.  G.  v.  Boling,  being  first  duly  sworn,  deposes  and  says  thit 
I  am,  and  from  boyhood  have  been,  acquainted  with  Peter  D.  Ankeny, 
who  enlisted  in  the  service  of  the  United  States  as  a  private  in  the 
company  commanded  by  Captain  T.  L.  Hart,  of  the  4th  regiment  of 
Ohio  volunteers,  in  the  late  war  between  the  United  States  and 
Mexico ;  that  his  health  at  the  time  of  said  enlistment  was  good,  that  he 
returned  home  in  the  latter  part  of  July,  A.  D.  1848,  laboring  under  a 
disease  commonly  called  Mexican  diarrhoea,  with  an  impaired  and  broken 
constitution;  that  I  have  been  one  of  his  medical  attendants  for 
the  last  three  years,  the  remedies  administered  have  afforded  but  tem- 
porary relief;  he  has  been  and  is  now  laboring  under  an  organic  dis- 
ease of  the  liver,  destroying  the  healthy  functions  of  that  organ  and 
vitiating  to  a  great  extent  the  secretions  thereof,  in  connexion  with  a 
weakened  and  partially  disorganized  condition  of  the  mucous  surfiEUse 
of  the  stomach  and  bowels,  subjecting  him  to  frequent  and  violent 
attacks  of  diarrhoea  and  crampmgs  of  the  bowels ;  he  is  at  no  time 
free  from  the  effects  of  said  disease.  All  of  which  is  doubtless  the  re- 
sult of  the  diarrhoea  contracted  in  Mexico  while  in  the  service  of  the 
United  States  in  said  war,  rendering  him,  in  all  probability,  a  per- 
manent invalid  for  the  remainder  of  his  life,  beyond  the  power  of  the 
remedial  agents  known  to  the  profession  ;  and  am  satisfied  that  said 
disease  has  so  affected  his  constitution  and  powers  of  endurance  as  to 
tender  him  wholly  unable  to  obtain  his  subsistence  by  manual  labor. 

And  further  says,  that  said  applicant  has  been  of  temperate  habits, 
and  that  he  has  resided  with  his  father's  family  since  he  left  said  ser- 
vice, and  that  he  has  not  been  engaged  in  any  occupation  for  his  sub- 
sistence since  leaving  said  service,  to  the  knowledge  of  affiant.  And 
affiant  further  states  that  he  resides,  and  during  all  of  said  time  has 
resided,  in  the  same  town  with  said  applicant,  and  is  intimately  ac- 
quainted with  him. 

T.  G.  V.  BOLING. 


Sworn  to  by  T.  G.  V.  Boling,  before  me,  and  subscribed  by  him, 
in  my  presence,  this  9th  day  of  May,  A.  D.  1855  ;  and  I  further  cer- 
tify, that  the  said T.  Qt.  N .  1io\\Ti%  \a  \C\^i  \^'%.Y^'c.\«w\Aa  in  his  pro- 
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fession  as  a  physician  and  surgeon,  and  that  I  have  ho  interest  in  the 
result  of  the  application  of  said  Peter  D.  Ankeny  for  a  pension,  and 
am  not  concerned  in  its  prosecution. 

In  testimony  whereof,  I  have  hereto  set  my  hand  officially,  at  my 
office  in  said  county,  the  day  and  year  last  ahove  written. 

H.  O.  SAUNDERS,  J.  P. 


Thb  State  of  Ohio,  Holmes  county y  as : 

I,  James  M.  Dirvers,  clerk  of  the  court  of  common  pleas  within 
and  for  the  county  of  Holmes  and  State  of  Ohio,  do  hereby  certify 
that  the  above  named  H.  G.  Saunders  was,  on  said  9th  day  of  May, 
A.  D.  1855,  an  acting  justice  of  the  peace  within  and  for  said  county, 
and  now  is,  and  that  all  his  acts,  as  such,  are  entitled  to  full  faith 
and  credit ;  and  I  further  certify,  that  I  have  no  interest  in  the  result 
of  the  application  of  Peter  D.  Ankeny  for  a  pension,  and  that  I  am 
not  concerned  in  its  prosecution. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  said 
r-        -|  court,  at  Millersburg  in  said  county,  this  9th  day  of  May, 

LL.  S.J   ^    jj    jggg 

JAMES  M.  DIRVERS,  Cl&rh. 
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34th  Congrkss,  )     HOUSE  OF  REPRESENTATIVES.    (  Report 
3d  Session.     J  )  No.  127. 


WILLIAM  NASH. 

[To  accompany  bill  H.  R.  No.  765.] 


Jaituart  9»  1857. — Referred  to  the  Committee  on  Military  Afiairs. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  memorial 
of  certain  officers  of  the  army  in  behalf  of  Sergeant  William  Nash, 
respectfully  report : 

The  committee  call  the  attention  of  Congress  to  the  memorial  of 
the  officers  of  the  armj,  as  follows  : 

To  the  honorable  the  House  of  Bepresentatives : 

We,  your  petitioners,  respectfully  represent :  That  First  Sergeant 
William  Nash,  late  of  company  B,  3d  regiment  of  artillery,  in  an 
engagement  with  the  Indians  of  southern  Oregon,  on  the  26th  of 
Marcn  last,  was  severely  wounded,  and  is,  in  the  opinion  of  examin- 
ing surgeons,  rendered  thereby  a  cripple  for  life. 

He,  Sergeant  Nash,  was,  at  the  time  he  received  the  wound,  occu- 
pying an  important  and  responsible  position,  usually  assigned  to  com- 
missioned officers,  and  was  performing  the  duties  of  thatposition  (the 
command  of  the  rear  guard)  with  care  and  humanity.  Having  fallen 
some  distance  behind  the  column,  and  dismounted  from  his  mule,  he 
was  in  the  act  of  placing  thereon  an  exhausted  comrade,  when  he,  the 
sergeant,  was  shot  from  an  ambuscade. 

For  these  reasons,  in  consideration  of  the  position  occupied  by  the 
sergeant,  the  entire  helplessness  which  has  resulted  to  him  from  his 
wound,  his  generally  meritorious  conduct,  and  totally  dependent 
family,  we  pray  your  honorable  body  to  allow  him.  First  Sergeant 
William  Nash,  a  pension  of  thirty  dollars  per  month,  in  addition  to 
the  eight  dollars  now  allowed  to  private  soldiers  who  may  be  rendered 
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unable  to  obtain  tbeir  support,  or  to  allow  him  snch  other  additionil 
pension  as  yon  in  your  wisdom  may  deem  adequate. 

GEO.  NAXJMAN, 
Brevet  Lieut.  Colondy  Commanding  3d  Arttlkry. 

W.  W.  MACKALL, 

A.  A.  OeiMrdi. 
B.  M.  BYRNE, 

Surgeon  U.  8.  Army. 
E.  0.  C.  ORD, 
•  Captain  3d  ArttUerj. 

D.  R.  JONES, 

A,  A.   General. 
JA8.  A.  HARDIE, 
First  lAeut.j  Adjutant  3d  Artillery, 
R.  B.  LEE, 
C.  8.  and  Major  U.  S.  Army. 
0.  CROSS, 

Major  and  Quartermaster. 
GEO.  P.  ANDREWS, 
Brevet  Major  U.  8.  A.y  First  Lieut.  3d  ArtUlery. 

JNO.  S.  MASON, 
First  Lieut,  and  B.  Quartermaster ,  3d  Artillery. 

RICHARD  ARNOLD, 
First  Lieut.  3d  Artillery. 

E.  VAN  NESS, 
Deputy  Paymaster  General. 

Bbnicia  Barbacks,  California, 

December  1,  1856. 

The  committee,  in  view  of  the  evidence  so  conclasively  established 
as  to  the  merits  of  the  claim  of  Sergeant  Nash,  and  of  the  fact  that 
he  was  performing  a  duty  usually  discharged  by  a  commissioned 
officer,  deem  a  private's  pension  as  too  small  a  consideration  for  the 
wound  which  he  received  and  too  bare  a  pittance  to  support  him  in 
his  disability.     They  accordingly  report  a  bill  increasing  his  pension. 


m 
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34xn  CoNGBffiS,  )   HOUSE  OF  REPRESENTATIVES.    (  Report 
3d  Session.      \  l  No.  128. 


OFFICERS  STATIONED  AT  FORT  KEARNY, 

[To  aocx>mpany  bill  H.  B.  No.  766.] 


Janijaet  24,  1857. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  memorial 
of  Captain  Henry  W,  Wharton^  respect/tdly  report : 

The  committee  respectfully  direct  the  attention  of  Congress  to  the 
memorial,  which  reads  as  follows : 

To  the  honoraUe  Senate  and  House  of  Bepresentatives  in  Congress 

assembled: 

Your  petitioner  respectfully  submits  the  following  petition,  viz : 
That  the  benefit  of  the  two  acts  granting  extra  pay  to  the  officers  and 
soldiers  serving  in  California,  Oregon,  and  New  Mexico,  in  conse- 
quence of  the  high  prices  of  provisions,  &c.,  may  be  extended  to  the 
officers  and  soldiers  then  stationed  at  this  post  for  the  same  reasons 
as  induced  this  consideration  for  those  stationed  at  the  above  named 
places.  This  extra  pay  was  also  allowed  the  officers  and  men  sta- 
tioned at  Fort  Laramie,  which  is  situated  on  the  same  route  as  this 
post,  and  articles  were  quite  as  exorbitant  here  as  they  were  there,  or 
at  any  of  the  posts  for  which  it  was  given.  We  are  three  hundred 
miles  beyond  civilization,  and  dependent  entirely  upon  the  commis- 
sary store  and  the  suttlers  for  articles  of  subsistence,  clothing,  &c., 
and  he  necessarily  charges  one  hundred  per  cent.,  and  on  some  things 
more  than  this  ;  transportation  on  everything  brought  here  is  from 
five  to  six  cents  per  pound.  In  this  wilderness  exile,  removed  from 
most  of  the  appliances  of  civilized  life,  it  therefore  costs  more  for  the 
actual  necessaries  of  life  than  it  does  for  luxuries  at  posts  situated 
nearer  civilization.  All  of  which  is  respectfully  submitted  for  the 
&vorable  consideration  of  Congress. 

HENRY  W.  WHARTON, 

Captain  Sxxtli  luloivl-nj , 
FoBT  Kearny,  Nebraska  Territory, 

November  24, 1856. 
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The  committee  find  the  statements  contained  in  the  memorial  to  be 
true,  and  believing  that  a  discrimination  ought  not  to  have  existed 
to  the  prejudice  of  a  body  of  soldiers  who  were  subjected  to  all  the  ex- 
penses and  hazards  of  those  who  were  stationed  in  California,  Oregon, 
New  Mexico,  and  Fort  Laramie,  report  a  bill  accordingly. 


34th  Congress,  >  HOUSE  OF  REPRESENTATIVES.    J    Report 
3d  Session.     \  /No.  129. 


WILLIAM  BISHOP  AND  OTHERS. 


January  24, 1857. — Ordered  to  be  printed. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  memorial 
of  William  Bishop  and  others^  operatives  in  the  Ordnance  Depart-^ 
ment,  respectfully  report : 

The  memorialists  pray  that  the  present  laws  giving  bounty  land  to 
soldiers  who  served  in  the  war  be  extended  to  them,  for  the  reason 
that  during  the  Mexican  war  they  were  assiduous  in  the  discharge  of 
their  duties  making  the  munitions  of  war.  The  committee  think  that 
it  would  be  unjust  to  place  these  operatives,  who  were  exposed  to  none 
of  the  hazards  of  war,  who  received  ample  pay  for  their  services,  and 
were  not  at  all  called  from  their  homes  and  families,  upon  the  same 
footing  with  the  soldier  who  left  his  fireside  and  his  relatives  and 
went  into  the  dangers  and  exposures  of  conflict.  They  accordingly 
ask  to  be  discharged  from  the  further  consideration  of  the  memorial. 


34Tn  CJoNGRBSs,  )     HOUSE  OF  REPRESENTATIVES.     J  Report 
3d  Session.     \  ^  No.  130. 


URBANO  PEREZ. 


Jakuart  24, 1857.— Ordered  to  be  printed. 


Mr.  Sapp,  from  the  Committee  on  Military  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  memorial 

of  Urhano  Ferez^  respectfully  report : 

The  memorialist  was  a  resident  of  the  city  of  Matamoras  during  the 
Mexican  war.  After  the  surrender  of  that  place  to  the  American 
army  under  General  Taylor  in  Ihe  year  1847,  his  house  and  premises 
were  taken  possession  of  by  a  portion  of  the  American  troops,  who 
quartered  therein.  He  was,  no  doubt,  assured  that  he  would  be  com- 
pensated for  the  use  of  his  premises,  which,  during  their  occupation 
by  the  Americans,  became  very  much  abused.  He  presented  to  Gene- 
ral Taylor  a  bill  of  $838  62  for  damages  to  his  premises  by  the  Ameri- 
can troops,  and  $396  rent.  He  was  refused  payment,  on  the  ground 
that  it  was  a  military  impressment ;  which  decision  was  concurred  in 
by  General  Jesnp,  Quartermaster  General,  and  Mr.  Crawford,  the 
Secretary  of  War.  The  petitioner  now  appeals  to  Congress.  The 
committee  concur  in  the  opinion  that  it  is  a  case  of  military  impress- 
ment— a  proper  exercise  of  a  belligerent  right — which  gives  the  memo- 
rialist no  claim  against  the  Unitea  States.  The  committee  therefore 
ask  to  be  discharged  from  the  further  consideration  of  the  memorial. 


I 
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t4TH  Congress,  ;  HOUSE   OF  REPRESENTATIVES.    J    Report 
3d  Session.     J  {  No.  131. 


BREVET  MAJOR  JOHN  JONES. 


Janitabt  24,  1857. — Ordered  to  be  printed. 


^r.  WiLUAMS,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs ^  to  whom  was  re/erred  the  memorial 
of  Brevet  Major  John  Jones ^  respectfvlly  report : 

The  memorialist  was  at  one  time  a  brave  and  gallant  officer  of  the 
army,  who  done  great  justice  to  the  government  by  the  manner  in 
which  he  discharged  his  official  duties.  He  resigned  his  post  in  the 
army  on  account  of  bad  health.  He  is  now  in  infirm  bodily  condition 
and  thinks  that  the  government  should  do  something  for  him,  for  the 
reason  of  the  good  service  he  has  performed  for  it  during  his  life,  and 
of  the  savings  which  he  effected  for  it  while  he  was  assistant  deputy 
quartermaster  general.  •  It  does  not  appear  to  the  committee  that  the 
memorialist  done  more  than  faithfully  discharge  his  duty,  for  which 
he  has  already  received  his  proper  pay  and  allowances.  They  there- 
fore ask  to  be  discharged  from  the  further  consideration  of  the  memo- 
rial. 


34th  Congress,  ;    HOUSE  OF  REPRESENTATIVES.    (  Rbpoet 
3<2  Seaawn.     \  \  No.  132. 


ROBERT  JOHNSON. 


Javuaet  24,  1857. — Ordered  to  be  printed. 

Hfr.  B.  Clakeb,  from  the  Committee  on  Military  AffairSi  made  the 

following 

REPORT. 

OThe  Committee  en  Military  Affairs,  to  whom  was  re/erred  the  memorial 

of  Robert  Johnson,  respectfully  report : 

The  memorialist  claims  for  arrears  of  pay  under  the  following  cir- 
cnmstances:    He  was  a  private  in  Captain  Forsythe's  company  of 
United  States  rifles,  and  enlisted  in  the  service  for  five  years  on  the 
18th  of  June,  1809.     On  the  28th  of  February,  1811,  he  is  noted 
eick.     The  memorialist  alleges  that  becoming  sick  he  received  a  fur- 
lough to  go  home.     He  admits  himself  that  on  account  of  his  severe 
Bickness  he  never  returned  to  his  company.     Notwithstanding  this 
admission  he  claims  arrears  of  pay.     Tne  committee  can  see  no  good 
reason  why  the  claim  of  the  petitioner  should  be  allowed.     To  do  so 
would  be  to  encourage  soldiers  to  remain  at  home  upon  the  expiration 
of  their  furloughs  in  contempt  of  the  regulations  for  the  proper  ob- 
servance of  discipline  which  requires  their  return.     There  does  not, 
however,  appear  from  the  records  of  the  War  Department  that  the 
memorialist  ever  received  a  furlough.     If  then  the  record  evidence  is 
true,  he  is  a  deserter.     The  committee,  however,  are  disposed  to  re- 
gard the  memorialist  as  having  received  a  furlough.     If  this  be  so, 
and  his  sickness  was  such  as  to  prevent  his  rejoining  his  command,  it 
was  his  duty  to  have  notified  his  commanding  officer  of  his  disability. 
If  ever,  after  the  expiration  of  his  furlough,  his  disability  still  continued, 
it  was  still  his  duty  to  have  notified  his  commanding  officer  of  his 
continued  sickness,  and  at  the  end  of  his  term  of  enlistment  to  have 
claimed  an  honorable  discharge.     He  does  not  appear  to  have  done 
any  of  these  things.     The  committee,  therefore,  in  the  absence  of  any 
evidence  of  honorable  discharge^  ask  to  be  discharged  from  the  fiirther 
Consideration  of  the  memorial. 


84th  Conqrbss,  )  HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.      S  ?  No.  133. 


CAPT.  WM.  BLACK'S  COMPANY,  FLORIDA  VOLUNTEERS. 


Jakuabt  24,  1857. — Ordered  to  be  printed. 


Mr.  B.  C14RKE,  from  the  Comiuittee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  memorial 
of  Captain  William  Black's  company  of  Florida  volunteers,  praying 
compensation  for  military  services  rendered  during  the  Seminole  war, 
respectfully  report  : 

The  memorial  of  Captain  Black  is  as  follows : 

*^To  the  honorable  the  Senate  and  the  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled: 

"The  memorial  of  Captain  Wm.  Black,  in  behalf  of  himself  and  men 
who  were  duly  organized  as  a  company  of  mounted  volunteers,  and 
called  into  the  service  of  the  Territory  of  Florida  by  legal  authority 
during  the  Seminole  war,  respectfully  represents: 

**  That  by  order,  dated  2d  of  March,  1838,  emanating  from  Col.  John 
Warren,  commander  of  the  second  regiment  of  Florida  militia,  your 
memorialist  was  empowered  to  raise  a  company  of  mounted  Florida 
volunteers  for  the  protection  of  the  Mandarin  settlement ;  that  the 
issuing  of  said  order  was  at  the  instance  of  the  citizens  of  Florida, 
who,  by  a  memorial,  in  view  of  their  helpless  and  unprotected  con- 
dition, and  exposure  to  a  merciless  Indian  foe,  addressed  to  Colonel 
Warren,  the  commanding  oflScer  of  the  militia,  invoked  the  exercise 
of  the  power  given  to  him  by  law  in  regard  to  the  military  defence 
of  the  Territory.  That  pursuant  to  said  appeal  from  the  citizens 
aforesaid,  among  whom  were  to  be  found  men  of  high  position,  not 
only  from  public  confidence,  but  from  private  worth,  the  said  Colo- 
nel Warren  did  issue  the  order  as  above  stated  ;  and  in  obedience  to 
which  your  memorialist  and  his  company  did  take  the  field  and  for 
six  months  were  under  arms. 

**  Your  memorialist,  looking  to  the  active  services  rendered  by  his 
men,  will  not  attempt,  before  your  honorable  body,  to  combat  by  argu- 
ment the  military  abstractions  arrayed  by  men  who  never  heard  the 
crack  of  an  Indian  rifle,  and  who,  remote  from  the  swamp  and  ham- 
mock whence  the  Indian  prowls,  and  to  which  he  returns  after  the 
tomahawk  and  torch  have  done  their  work,  smiles  with  incredulity 
upon  the  military  services  of  the  frontier  settler,  'Sot  n^^^  ^wo. 
memorialiBt  talk  to  the  honorable  the  membets  oi  \Jcift  ^«eXi  ^S.  ^^ 
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destmction  chat  marks  the  trail  of  the  wily  Indian  in  a  country  where 
log  cabins  are  few  and  far  between.  Sufficient  for  your  memorialist 
is  it  to  know  that  he  obeyed  the  call  of  his  countrymen,  made  known 
through  the  commanding  officer  of  his  district ;  entered  upon  the 
duties  assigned  him ;  posted  his  men ;  scoured  the  country ;  and  by 
their  armed  presence  kept  off  from  the  settlements  the  Indian  foe. 

''As  to  the  necessity  of  the  service,  that  was  not  a  matter  for  yonr 
memorialist  to  decide.  Bein^  subject  to  military  order,  it  was  his 
duty  to  obey,  and  not  his  province  to  question  the  exigencies  which  led 
to  the  order.  That  question,  therefore,  has  no  bearing  on  the  merits 
of  the  claim  of  your  memorialist.  All  that  he  has  to  do^  is  to  show 
that  the  service  has  been  rendered  ;  and  in  proof  of  whicb^  and  of  the 
necessity  of  the  call,  he  respectfully  refers  to  the  testimony  submitted. 

''  So  far  as  military  service  was  performed,  the  question  as  to  the 
quantum  of  service,  it  is  respectfully  suggested,  cannot  be  raised  or 
graduated  by  service  in  the  field  ;  as  it  is  evident  that  the  effect  of  a 
body  of  troops  concentrated  at  a  post  may  be  as  serviceable  as  when 
concentrated  in  the  field.  Your  memorialist,  therefore,  cannot  see  the 
force  of  an  argument  which  exacts  continuous  field  duties  as  the  only 
basis  of  compensation,  as  it  would  deprive  garrison  troops  of  all  pay, 
and  especially  a  larger  portion  of  the  regular  troops  that  served  in 
Florida. 

''As  to  the  opinions  formed  by  the  board  of  officers  of  the  War  De- 
partment relative  to  the  services  of  your  memorialist  and  the  men 
under  his  command,  it  may  be  said  that  great  allowance  should  be 
made  for  a  statement  in  reference  to  events  years  a/ieJ*  their  occurrence, 

"A  calm  review  of  past  transactions  in  times  of  trouble  and  peril 
may  enable  the  reviewer  to  come  to  conclusions  entirely  adverse  in 
every  particular  to  those  drawn  by  the  active  participants  in  the 
scenes  reviewed.  Men  become  wise  after  events;  but  in  the  hour  of 
alarm,  with  the  glare  of  a  neighbor's  cabin  and  the  whoop  of  a  savage 
foe  breaking  upon  the  senses,  the  philosophy  of  man  is  not  so  cool,  nor 
is  his  conduct  generally  the  wisest. 

"To  measure  the  rights  of  citizen-soldiery,  who  from  a  public  sense  of 
duty  combine  and  organize  to  protect  a  defenceless  settlement,  by  a 
system  of  rules  intended  to  prescribe  the  action  of  the  soldier  by  profes- 
siorij  where  system  is  everything,  and  pay  the  moving  principle  of  patri- 
otism, would  be  contrary  to  the  dictates  of  common  sense  and  to  the 
genius  of  our  institutions.  This  must  be  obvious  to  all  who  reflect  upon 
and  appreciate  the  promptings  of  patriotism.  Burdens  imposed  by  ex- 
traordinary exigencies  should  be  borne  equally  by  all,  and  it  is  by  con- 
solidating the  general  feeling  into  one  that  the  energy  of  a  nation  is 
displayed  and  its  greatness  developed.  Therefore,  it  would  appear  to 
your  memorialist  to  be  extremely  unjust  to  fetter  his  rights  by  *ticil 
riifc*— rules  superinduced  by  the  watchful  jealousy  of  civil  polity,  to 
guard  against  the  ambitious  encroachments  of  those  whose  professm 
is  arms. 

"The  troubles  of  1838  are  too  fresh  in  the  memory  of  the  inhabitanta 
of  Florida.     The  pTec\p\\A\ft  ^\^\i\.  o^  ^^^^w.  Wx^dred  Indians  from 
Fort  Brook,  in  May,  IS'M ,  m  V\o\«M\QiYi  ^i  ^^  ^5»^^\\x^\cCv;yck  ^Qmsw^ 
Dade  the  preceding  "NLaTc\v,  s^t^^  «^»»^x£i  ^^xwx.'^^^ 
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of  Florida,  and  caused  the  greatest  terror.  Nor  was  this  state  of 
apprehension  mitigated  by  the  reflection  that  all  the  troops  had  been 
disbanded  under  the  impression  of  restored  peace,  in  consequence 
of  the  said  capitulation.  Your  memorialist,  however,  does  not  deem  it 
necessary  to  further  amplify  on  this  subject,  with  a  view  to  show  the 
necessity  for  the  services  of  the  companies  called  out  by  Col.  Warren, 
The  inhabitants  of  the  counties  of  Duval,  Alachua,  and  Columbia 
realized  the  dangers;  the  militia  were  ordered  out,  took  the  field,  and, 
by  their  armed  presence,  rendered  the  country  secure 

'^  In  conclusion,  your  memorialist  would  briefly  advert  to  the  char- 
^LCter  of  the  war.  It  was  a  conflict  with  Indians  whose  mode  of  war- 
fare is  entirely  different  from  that  practised  by  civilized  nations.  It 
is  seldom  that  they  are  to  be  met  in  open  field  ;  the  conflict  is  by  sur- 
prise, and  brief ;  they  have  no  locality ;  they  are  everywhere,  and 
seldom  to  be  found.  Their  country  is  almost  inaccessible.  To  hunt 
them  np  requires  supplies  and  transportation,  both  of  which  are  fre* 
quently  not  to  be  had ;  consequently  you  must  adapt  the  warfare  to 
the  peculiarities  of  the  foe.  From  the  topography  of  the  country  it 
was  deemed  best  to  concentrate  troops  by  having  a  cordon  of  posts,  so 
as  to  form  a  line  of  defence  across  the  peninsula,  and  by  scouting 
confine  them  to  a  particular  region  of  country.     This   was  the  only 

Eracticable  mode  within  the  means  of  the  settlers,  and  was  adopted 
y  them, 

"This  mode  of  protecting  the  settlements  manifestly  involved  ardiTous 
duties,  as  from  the  distance  travelled  when  scouting,  without  the  means 
of  transportation^  and  from  the  exhausted  condition  of  their  horses,  the 
men  would  be  compelled  to  return  to  the  post. 

"Thus  the  several  parties  would  alternate,  and  when  not  scouting 
would  be  on  guard  for  the  protection  of  the  settlement.  Your  me- 
morialist avers,  that  from  the  services  thus  rendered  over  a  widely 
extended  country,  the  settlers  were  enabled  in  safety  to  cultivate  their 
farms ;  and  it  is  for  such  services  faithfully  rendered  that  compensa- 
tion is  claimed.  It  is  sought  of  your  honorable  body  from  a  conviction 
of  right.  It  is  asked  for  as  a  matter  of  justice  in  the  spirit  and  Ian- 
^age  of  freemen.  The  period  of  service  for  which  pay  is  claimed 
commences  on  the  10th  of  March,  and  terminates  on  the  10th  of  Sep- 
tember, 1838. 

"And  your  memorialist  will  ever  pray,  &c, 

"  WILLIAM  BLACK, 
By  GEORGE  MACKAY, 

Attorney  in  fad. ' ' 

Resting  the  case  upon  the  merits  of  the  ex  parte  statement  of  the 
memorialist,  the  committee  see  nothing  in  it  which,  admitting  it 
all  to  be  true,  shows  that  Captain  Black's  company  was  employed 
by  any  competent  authority,  or  that  there  is  anything  in  the  case 
made  out  by  him  which  gives  him  a  claim  against  the  general  gov- 
ernment for  the  services  of  himself  and  his  company.  Nor  is  there 
anything  in  the  abundant  evidence  which  he  has  laid  before  Congress 
to  jastiff  said  claim.  All  the  proof  goes  to  ftViOv?  \Xi«A.  >JcL^T[i^x£iQit\?i>t^^\» 
was  a  brave  and  gallant  man  ;  that  his  conimaiiA.^aa  cotdl'^o^^^S.'^^ 
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most  heroic  and  valorous  material.  But  the  committee  beg  leave  to 
suggest  that  no  matter  how  brave,  gallant,  heroic,  or  valorous  a  com- 
pany of  volunteer  soldiers  may  be,  or  what  services  they  may  hare 
performed  under  the  pretext  of  protecting  their  own  property  and 
firesides  or  those  of  their  neighbors  from  destruction,  and  themselves 
and  their  families  from  murder,  such  services  irregularly  performed 
(at  a  time  when  there  was  an  ample  United  States  force  in  Florida, 
when  there  was  a  regular  way  of  enlisting  the  services  of  militia) 
under  the  mere  order  of  a  militia  colonel,  gives  the  company  no  foun- 
dation for  a  claim  against  the  United  States.  The  memorialist  bases 
the  claim  of  himself  and  command  for  pay  from  the  general  govern- 
ment, upon  the  mere  fact  that  Colonel  Warren,  a  militia  colonel  of 
the  Territory  of  Florida,  authorized  him  to  enlist  the  services  of  a 
company,  and  take  the  field  for  the  protection  of  the  Mandarin  settle- 
ment. Is  a  militia  colonel  the  proper  source  from  whence  an  order 
should  emanate  to  justify  the  general  government  in  paying  such  aclaim 
as  that  set  up  by  the  memorialist  ?  If  so,  then  every  militia  colonel 
in  the  United  States,  upon  the  mere  pretext  of  an  exigency,  can  call 
volunteers  in  the  field,  and  thereby  give  them  a  good  and  substantial 
claim  against  the  United  States  for  pay  for  their  services.  To  what 
an  unlimited  field  of  expenditure  will  the  correctness  of  such  a  princi- 
ple, if  admitted ,  lead  the  government.  The  vast  extent  of  our  treasury 
resources  would  fast  be  contracted  under  the  practical  results  of  sudi 
a  principle. 

It  appears  that  at  one  time  this  Colonel  Warren,  who,  it  is  alleged, 
ordered  Captain  Black's  company  into  service,  was  in  the  United 
States  service,  but  had  been  discharged  previous  to  the  time  that  it  is 
alleged  he  called  the  memorialist  and  his  command  into  the  field.  If 
Colonel  Warren  had  authority  as  a  colonel  of  militia  to  call  a  company 
of  militia  into  service.  Captain  Black's  company  was  a  company  of 
volunteers  not  subject  to  his  orders.  It  appears,  however,  from  the 
evidence,  that  Colonel  Warren  himself  considered  the  militia  of  Florida 
as  broken  up  and  disregarded  after  the  commencement  of  the  war. 
The  conclusion  then  is  inevitable,  that  if  Colonel  Warren  did  call  this 
company  into  service,  he  did  so  without  the  shadow  of  official  station, 
leaving  out  all  question  as  to  authority  to  give  him  the  least  claim 
to  be  regarded  in  the  matter.  He  was  not  in  the  service  of  the  United 
States,  having  been  discharged  previous  to  the  alleged  call  by  him  of 
this  company  into  the  service.  If  he  had  been  in  service,  he  would  have 
had  no  authority  to  make  the  call.  Colonel  Twiggs  being  in  command 
of  the  sub-district  embracing  the  location  of  the  alleged  services  of  this 
company.  If  he  made  the  call  as  a  colonel  of  militia,  he  considered  the 
militia  as  functus  officio^  and  therefore,  according  to  his  own  showing, 
could  vest  no  authority  to  make  the  call  upon  such  a  basis.  If  the 
militia  was  in  existence,  he  had  no  authority  to  make  the  call.  Thus 
it  will  be  seen  that  nowhere  can  there  be  found  a  shadow  of  pretext 
for  the  call  of  this  company  into  the  service,  nor  the  least  particle  of 
reason  which  would  justify  your  committee  in  reporting  a  bill  for  the 
reJief  of  the  memoTia\\%\,  «.Ti^\v\%  ^mm^T.*., 

The  committee  at^  unViXVm^  Vi  ^^\aX}is8ti.^^T<^^iR^^^^-^^t^^ 
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open  the  doors  of  the  treasury  to  every  company  of  men  who  might, 
tinder  a  mistaken  apprehension  of  danger,  take  up  arms,  and,  failing  to 
have  their  services  enlisted  regularly,  consider  themselves  as  doing 
military  duty  and  as  entitled  to  pay  from  the  United  States.  The 
committee,  therefore,  ask  to  he  discharged  from  the  further  considera- 
tion of  the  memorial. 
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34th  Congress,  )   HOUSE  OF  REPKESENTATIVES.   (    Report 
3d  Session.      $  {  No.   134, 


JOHN  W.  COX. 

[To  acoompanj  bill  H.  R.  No.  289.] 


January  24,  1857. 


Sir.  Talbott,  from  the  Committee  on  Invalid  Pensions^  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensions,  to  whom  was  re/erred  a  bill  for  the 
benefit  of  John  W,  CoXy  with  the  papers,  reports,  and  certificates,  have 
had  the  same  under  consideration,  and  submit  the  following  report : 

It  appears,  from  the  evidence  on  file,  that  the  said  John  W.  Cox,  in 
Kjonsequence  of  a  disease  of  the  eyes,  contracted  while  in  the  service  of  the 
United  States  as  a  mounted  dragoon,  under  Captain  R.  Homes,  is  now, 
and  has  heen  for  more  than  twenty  years,  totally  and  entirely  blind  ; 
that  he  is  a  sober,  upright,  and  clever  man,  esteemed  by  all  who  know 
him  for  his  patriotism,  probity,  and  good  understanding.  The  origi- 
nal certificate  of  his  discharge  by  Captain  Homes,  as  well  as  the  origi- 
nal certificate  of  the  surgeon,  as  to  the  condition  of  his  eyes  when  he 
was  discharged,  have  been  either  lost  or  mislaid.  But,  from  a  report 
of  the  Committee  on  Invalid  Pensions,  now  on  file  with  the  papers, 
and  made  to  the  House  on  the  20th  June,  1834,  specific  mention  is 
made  of  both,  from  which  it  appears  that  the  said  John  W.  Cox,  on 
the  13th  day  of  June,  1833,  at  the  city  of  Louisville,  in  the  State  of 
Kentucky,  enlisted  as  a  mounted  dragoon,  under  the  said  Captain 
Homes,  for  the  term  of  three  years.  That  at  the  time  of  his  enlist- 
ment he  was  a  sound  and  healthy  man,  free  from  all  bodily  defects 
and  infirmities,  and  shortly  after  his  enlistment  he  was  attacked  with 
a  disease  of  the  eyes,  which  resulted  in  total  and  hopeless  blindness. 
It  appearing  evident  that  the  cause  of  the  present  disability  of  said 
Cox  having  been  certainly  contracted  while  he  was  in  the  actual  ser- 
vice of  his  country,  and  in  the  line  of  his  duty,  the  committee  think  it 
but  justice  that  he  should  receive  a  pension.  They  have,  therefore, 
authorized  me  to  report  the  bill  back  to  the  House,  with  the  opinion 
that  it  ought  to  pass. 


» 


» 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
3d  Session.     S  i  No.   135. 


JOHN  MONTY. 

[To  aooompany  bill  H.  R.  No.  769.] 


January  24,  1857. 


Mr.  K.  Miller,  from  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

TJie  Committee  on  RevcHutumary  PensionSy  to  whom  was  referred  the 
petition  of  John  Monty,  praying  to  be  paid  his  bounty  m^mey,  gra- 
tuity y  arid  landy  report : 

That  the  petitioner,  under  oath,  declares  that  he  served  as  a  wars- 
man  in  General  Hazen's  regiment,  or  Congress  regiment ;  that  he 
never  received  his  bounty  money,  or  the  gratuity  of  eighty  dollars, 
promised  by  resolution  of  Congress  to  those  soldiers  who  enlisted  and 
served  to  the  end  of  the  war,  and  that  he  is  a  United  States  pensioner. 
In  the  supplementary  petition  he  states  that  the  land  granted  to  him 
under  the  acts  of  Congress  of  March  3,  1855,  and  amended  by  act  of 
May  14,  1856,  is  withheld  by  the  Commissioner  of  Pensions.  The 
petitioner  relies  on  the  records  and  evidence  on  file  in  the  Pension 
Office  to  substantiate  his  claim  ;  and  they  are  furnished,  through  a 
communication  from  the  Commissioner  of  Pensions,  in  answer  to  in- 
formation called  for  by  your  committee.  He  states  that  *^  no  soldier 
by  the  name  of  John  Monty,  of  Hazen's  regiment,  received  his  bounty 
money  and  the  $80  reward  promised  by  resolution  of  Congress  of  May 
15,  1T78,"  neither  did  any  ^' soldier  by  the  name  of  John  Monty" 
receive  ^'  his  bounty  land  for  services  in  the  revolutionary  war ;"  that 
a  soldier  named  ^^Ja^cque  Monty  served  to  the  close  of  the  war  in  Ha- 
zen's regiment,  and  received  the  gratuity  of  $80  and  one  hundred 
acres  of  land  as  such  warsman  ;  that  in  the  printed  copy  of  the  return 
of  warsmen,  made  by  the  board  of  war  in  the  land  registry,  and  in  our 
transcript  of  the  rolls  of  Hazen's  regiment,  the  name  is  spelled  Jacque, 
in  another  transcript  it  is  spelled  Jack;'*  that  **  Hazen's  regiment  was 
made  up  mostly  of  Canadian  refugees,  and  Monty  was,  in  all  proba- 
bility, a  Canadian  Frenchman ;  that  the  French  language,  as  spoken  in 
Canada,  is  a  great  deal  corrupted,  and  there  seems  to  be  no  reason  to 
doubt  that  the  word  Jacque  is  a  contraction  for  the  French  word  Jaques, 
which  answers  to  the  English  James,  and  written  as  pronounced ; 
that  John  Monty  applied  for  and  obtained  a  pension  under  the  act  of 
March  18,  1818,  and  bia  pension  has  beencoTit\ii\3L^dL\.o\CvH^.>\\AKt*^^ 
act  of  1820 /'  that  "  this  pension  was  granl^^L  fox  >Jti^  ^«caa^^\xv^ 
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performed  by  Jacque  Monty  in  Hazen's  regiment ;"  that  "  it  is  un- 
derstood that  the  roll  bearing  the  name  spelled  Jack  was  the  one 
referred  to  in  allowing  claims  under  the  act  of  1818;"  that  '^  it  would 
require  very  clear  and  strict  proof  to  establish  the  fact,  to  the  satisfac- 
tion of  this  office,  that  the  name  Jaques  had  been  transformed  into  the 
English  John  through  the  several  mutations  of  Jacque  and  Jaci, 
although  such  may  have  been  the  fact ;"  and  that  **  the  application 
of  John  Monty  for  bounty  land  under  the  act  of  March  3^  1855,  has 
been  suspended  solely  upon  the  grounds  herein  stated.'' 

It  is  further  proved  by  the  petitioner  that  his  father,  Francis  Monty, 
was  a  lieutenant  in  the  Canadian  regiment,  (see  American  State  Pa- 
pers, *'  Claims,"  page  94,)  until  six  of  his  sons  were  enrolled  as  sol- 
diers, viz  :  Francis  Monty,  jr.,  James  Monty,  Joseph  Monty,  Placide 
Monty,  Amable  or  Abraham  Monty,  and  John  Monty,  all  of  whom 
were  pensioned  under  the  act  of  1818. — (See  pension  lists  of  New  York, 
county  of  Clinton.)  The  said  James  or  Jaques  was  pensioned  under  the 
said  act  of  1818,  and  died  July  9,  1819.  And  the  said  John  or  Jack 
was  pensioned  under  the  same  act,  and  the  only  survivor  of  a  family  of 
nine  children  and  one  hundred  and  ten  descendants.  It  is  unneces- 
sary that  your  committee  should  animadvert  further  on  the  testimony 
in  the  case  before  them.  From  the  showing  of  the  Pension  Office, 
John  or  Jack  Monty  never  did  receive  the  bounty.  Gratuity  and 
land  he  was  clearly  entitled  to ;  and  if  Jacques  or  James  did,  (of 
which  there  can  be  no  doubt,)  your  committee  cannot  see  any  good 
reason  why  the  prayer  of  the  petitioner  should  not  be  granted,  and 
the  resolution  of  Congress  passed  at  the  second  session  of  the  second 
Ongress  extended  to  him,  which  resolution  is  in  the  following  words: 

^^JRcsoIved,  That  provision  ought  to  be  made  by  law  for  donations 
of  land  to  the  Canadian  and  Nova  ^cotia  refugees,  in  conformity  with 
the  resolutiuns  of  Congress  of  the  23d  of  April,  1783,  promising  the 
same." 

And  they  report  a  bill  accordingly. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    J    Report 
3d  Session,      \  )  No.  136. 


BASIL  MIGNAULT— CHILDREN  OF. 

[To  accompany  bill  H.  R.  No.  770.J 


January  24,  1857. 


Mr.  K.  Miller,  from  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

report. 

The  Committee  on  Revolutionary  Pensions^  to  whom  was  referred  the 

petition  of  Peter  M.  Mignavlt,  report : 

That  it  appears  from  the  papers  and  testimony  transmitted  from  the 
Pension  Department,  that  Basil  Mignault,  a  resident  of  Chambly,  in 
the  county  of  Kent,  Lower  Canada,  on  the  20th  of  November,  1828, 
made  and  filed  his  application  for  a  pension  under  the  act  entitled 
'^  An  act  for  the  relief  of  certain  surviving  officers  and  soldiers  of  the 
army  of  the  revolution,"  approved  on  the  15th  day  of  May,  1828. 
That  by  the  rules  of  the  department,  the  claimant  was  required  to 
make  oath  in  support  of  his  declaration,  in  addition  to  other  evidence 
offered. 

The  applicant  in  this  case  made  oath  that  in  the  month  of  Septem- 
ber, 1775,  he  joined  the  American  army,  under  General  Montgomery, 
at  St,  John's,  Lower  Canada;  that  he  was  commissioned  by  General 
Montgomery  a  lieutenant  in  Captain  Arnold's  company  in  Colonel 
Livingston's  regiment;  that  he  served  in  that  capacity  at  the  taking 
of  Chambly,  St.  John's  and  Montreal,  and  at  the  siege  of  Quebec ;  that 
on  the  day  of  the  attctck,  in  consequence  of  intoxication  of  his  captain, 
and  the  absence  of  two  other  captains,  he  was  appointed  to  command 
three  companies  by  command  of  General  Montgomery,  who,  at  the 
same  time,  presented  him  with  a  sword  and  gun  as  a  mark  of  respect 
for  his  services;  that  he,  under  Colonel  Livingston,  commenced  the 
attack  at  the  gates  of  the  St.  John's  suburbs,  and  that  he,  with 
his  own  hand,  set  fire  to  the  gates;  that  after  the  siege  was 
raised  he  retreated  with  the  army  to  St.  John's,  where  he  received  a 
furlough  to  return  home  to  visit  his  father,  who  lay  sick,  and  had 
sent  for  him,  and  on  his  return  home  was  taken  prisoner  by  the  Eng- 
lish, and  tried  for  assisting  the  Americans.  He  was,  however,  ac- 
quitted, in  consequence  of  their  not  being  able  to  get  witnesses,  who 
had  retreated  into  the  United  States.  That  he  exerted  himself  to 
escape  to  the  States  and  join  his  company  again,  \i\3A,  ^a'^  \t^N^\i^fc^ 
bjr  spies  appointed  to  watch  his  movements.    TC\iat  a^e^x \ia  ^a^  \»Tv^^'i 
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he  was  let  out  on  parole  not  to  leave  the  parish  of  St.  Dennis ;  and  at 
the  time  he  received  his  furlough  be  also  received  a  certificate  from 
Colonel  Livingston  of  the  amount  of  wages  due  him;  and  that  he 
never  received  anything:  for  his  services,  except  ten  dollars;  that  his 
commission,  &c.,  was  delivered  to  one  Ben  way  to  get  pay  for  his  ser- 
vices and  losses,  and  he  was  drowned  and  his  papers  lost.  The  truth 
of  his  declaration  was  supported  by  the  testimony  of  a  witness  who 
enlisted  as  a  private  in  the  same  comj)any,  and  served  under  the 
orders  and  command  of  said  Lieutenant  Mignault,  from  the  time  he 
joined  the  American  army  at  St.  John's  until  he  was  taken  prisoner, 
corroborating  the  said  Lieutenant  Mignault  in  all  the  particulars  of 
his  services,  and  imprisonment,  and  parole  to  the  limit  of  the  parish 
of  St.  Dennis  during  the  war. 

There  being  no  record  evidence  of  the  services,  the  de  artraent 
called  for  further  corroborating  evidence  ;  and  it  appears,  while  evi- 
dence was  collecting,  in  compliance  with  the  requisition,  and  some 
had  been  obtained,  he  died,  to  wit,  on  the  20th  day  of  June,  1832, 
and  no  further  prosecution  of  the  claim  was  made  until  now.  The 
evidence  the  old  man  was  collecting,  in  order  to  renew  his  claim,  is 
now  offered  in  connexion  with  the  papers  and  testimony  on  file  in  the 
Pension  Ofiice,  a  duly  certified  copy  of  which  has  been  furnished  your 
committee  from  the  Commissioner  of  Pensions.  This  additional  evi- 
dence is  corroborative  of  the  main  statements  before  given,  and,  in  the 
opinion  of  your  committee,  there  is  evidence  sufficient  to  entitle  the 
children  of  the  officer  to  all  the  benefits  which  were  intended  to  be  con- 
ferred on  the  officer  by  the  act  of  May,  15,  1828,  as  also  under  the 
acts  of  September  16,  1776,  and  resolution  of  October  21,  1780, 
granting  half- pay,  &c.  It  further  appears  by  the  Pension  Office  pa- 
pers transmitted  to  your  committee,  that  he  did  not  receive  the  quota 
of  land  to  which  he  was  clearly  entitled,  unless,  unfortunately,  his  being 
a  prisoner  under  parole  to  the  close  of  the  war  should  be  construed 
not  to  be  service.  But  your  committee  believe  otherwise  ;  and  know- 
ing that  Congress,  previous  to  and  at  the  time  of  the  expedition  in 
Canada,  issued  and  caused  to  be  circulated  proclamations,  (see  Journal 
of  Congress,  vol.  1,  pages  40  to  45,  and  74  to  76,  245  to  246,)  invit- 
ing the  Cauadians  to  join  our  army,  and  they  should  be  protected; 
and  that  Lieutenant  Mignault,  having  responded  to  the  same,  by 
reason  of  which  he  was  deprived  of  his  property  and  liberty,  and 
having  received  only  ten  dollars  for  his  services,  your  coramittee  be- 
lieve the  several  acts  of  Congress  before  mentioned  were  intended  to 
benefit  officers  of  the  class  and  character  of  the  services  rendered  by 
the  officer  in  question,  and  they  recommend  a  bill  accordingly. 


:4th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     «   Report 
3d  Session.      S  )  No.  13T. 


HENRY  TAYLOR. 

[To  accompany  bill  H.  R.  No.  771.] 


January  24,  1857. 


Mr.  RoBBiNS,  from  the  Committee  on   Invalid  Pensions,    made  the  ' 

following 

REPORT. 

The  Committee  on  Invalid  Pensions^  to  whom  was  re/erred  the  petition  of 
Henry  Taylor,  have  had  the  same  under  consideration  and  report: 

That  Henry  Taylor  was  a  sergeant  in  a  company  of  light  horse, 
X)inmanded  by  Captain  Herman  Camp,  of  New  York,  and  was  in 
jervice  in  the  war  of  1812,  and  was  present  at  the  battle  of  Queens- 
bon,  on  the  13th  October,  1812.  The  battle  took  place  on  Queens- 
ton  Heights,  in  Canada.  As  the  light  horse  had  no  way  to  cross  the 
river,  their  services  as  light  horse  were  not  needed.  The  petitioner, 
however,  as  a  good  soldier,  volunteered  to  assist  a  squad  of  men  to 
tnanage  the  firing  of  a  heavy  piece  of  artillery.  Being  near  the  can- 
non, the  often  report  of  the  same  injured  his  ears,  causing  severe  pain 
ind  deafness,  from  which  he  had  never  recovered  or  improved,  as  to 
ieafness. 

The  above  facts  are  well  established  by  the  testimony  of  two  sur- 
geons, certified  to  be  highly  respectable  in  their  profession.  The 
deposition  of  his  captain,  Herman  Camp,  the  depositions  of  several 
of  his  companions  in  arms^  and  who  were  present  with  him  on  the 
day  of  the  battle  and  heard  him  complain  of  pain  and  deafness  on 
that  day,  and  who  had  known  him  intimately  since  that  day,  and  had 
at  all  times  noticed  the  deafness  complained  of. 

The  character  of  the  petitioner  for  truth  and  veracity,  as  to  his  own 
statement  of  his  own  case,  is  supported  by  the  depositions  of  two  ex- 
members  of  Congress,  one  first  judge  of  the  county,  one  Rev.  D.  D., 
and  six  or  eight  highly  respectable  witnesses,  all  of  whom  had  known 
him  from  thirty- five  to  fifty  years,  making  sixteen  witnesses  or  depo- 
sitions in  support  of  the  truth  of  the  allegations.  It  is  further  in 
proof  that  the  petitioner's  family,  father,  mother,  brothers  or  sisters 
are  not  inclined  to  deafness. 

The  committee  report  a  bill  for  his  relief  and  recommend  its  passage. 


34TII  Congress,  )    HOUSE  OF  REPRESENTATIVES.  «    Report 
ZdSessim.     \  I   No.  138. 


SAMUEL  GOODRICH,  Jr. 

[To  accompany  bill  H.  R.  No.  772. 

January  24,  1857. 


Mr.  RoBBiNS,  from  the  Committee  on  Invalid  Pensions,  made  the 

following 

report. 

The  CommiUee  en  Invalid  Pensions^  to  whom  was  referred  tlie  petition 

of  Samuel  Goodrichyjr.y  report: 

That  in  September,  1814,  the  petitioner  entered  the  service  of  the 
United  States  in  the  militia,  in  Oswego  county.  New  York,  and 
marched  to  Sackett's  harbor,  New  York;  there  in  camp  he  was  ex* 
posed  to  the  hardships  of  a  soldier  ;  destitute  of  barracks,  exposed  to 
the  wet,  sleeping  on  the  wet  ground,  he  was  seized  with  the  prevail* 
ing  camp  distemper,  which  soon  became  a  bilious  fever  and  inflam- 
matory rheumatism,  which  caused  the  formation  of  many  tumors 
upon  his  body  and  limbs,  that  were  often  lanced,  resulting,  finally, 
in  the  formation  of  an  abscess  on  the  left  hip,  injuring  the  hip-joint, 
<X)ntracting  of  the  muscles,  shortening  of  the  left  leg,  making  it  al- 
most useless,  attended  with  extreme  pain ;  on  reaching  home  he 
was  confined  to  liis  bed  or  room  one  year  and  a  half,  and  since  that 
day  he  has  continued  a  cripple,  unable  to  perform  hard  labor,  with  a 
diseased  hip  incurable,  and  without  hope  of  improvement. 

The  above  facts  are  established  by  the  testimony  of  Doctor  Moses  R. 
Porter,  who  attended  him  on  his  reaching  home,  five  days  after  he 
left  camp,  and  the  testimony  of  Surgeons  James  A.  Thompson  and 
A.  L.  Thompson,  who  were  his  constant  physicians  after  Doctor 
Porter  left  for  Ohio,  and  who  have  since  that  day  been  his  physicians, 
all  confirming  the  truth  as  to  the  formation  of  an  abscess  on  the  left 
hip,  causing  lameness — a  disease  and  lameness  beyond  the  hope  of 
cure  or  of  improvement. 

The  service,  the  sickness  in  camp,  the  continued  sickness  after 
reaching  home,  the  result  of  his  sickness  in  the  formation  of  an  ab- 
scess, causing  lameness,  and  crippling  him,  is  further  supported  by  the 
testimony  of  nine  witnesses,  certified  to  be  respectable  and  credible  ;, 
the  Burgeons  are  certified  to  be  respectable  in  1\v^\t  ^tofemo\i, 

TJie  committee  beg  leave  to  report  a  b\\\  iox  \u^i<2X\<i^,  ^wtAt^^'^xsx- 
wend  ita  passage. 


34th  Conqress,  )   HOUSE  OF  REPRESENTATIVES.     (    Report 
3d  Session.      S  )  No.  139, 


SHOVE  CHASE. 

[Tu  ocoompaDy  bill  H.  R.  No.  973.] 


January  24,  1857. 


Mr.  Dickson,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensions,  to  whom  was  referred  the  petition 
and  papers  of  Shove  Chase,  having  had  the  same  under  considera- 
iiony  beg  leave  to  report : 

The  petitioner  proves  by  his  own  oath,  and  the  certificate  of  the 
captain,  that  he  enlisted  at  Staten  Island,  in  the  State  of  New  York, 
the  19th  day  of  December,  1812,  for  one  year  in  the  war  of  1812. 
That  while  in  said  service  he  had  the  misfortune  to  break  his  arm  by 
a  fall  while  passing  from  one  post  to  another  in  the  dark.  He  also 
proves,  by  the  surgeon  of  the  army  who  attended  him,  and  also  by  the 
certificates  of  two  surgeons  of  his  own  county,  by  the  former  that  he 
was  in  the  line  of  his  duty  when  the  injury  was  received,  and  by  the 
surgeons  of  his  county  that  the  injury  still  continues.  His  neighbors 
certify  that  he  has  not  at  any  time  been  qualified  to  perform  manual 
labor,  excepting  with  the  right  hand;  that  he  has  refused  to  receive 
or  rather  apply  for  a  pension,  while  he  was  able  to  earn  his  board  by 
doing  small  favors  for  his  neighbors.  He  is  now  aged  and  unable  to 
support  himself;  the  injury  of  his  wrist  increasing  instead  of  getting 
better.  The  committee  deeming  this  a  case  where  relief  should  be 
granted,  introduce  the  accompanying  bill. 


34th  Congress,  )  HOUSE  OF  KEPRESENTATIVES.      J    Report 
Sd  Session.     \  (  No.  140. 


THOMAS  BERRY. 

[To  accompany  bill  H.  R.  No.  774.] 


January  24,  186T. 


Hr.  Pike,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

report. 

The  Committee  on  Invalid  Pensions,  to  whom  was  re/erred  the  petition 
of  Thomas  Berry ,  have  had  the  same  under  consideration,  and  ash 
leave  to  report : 

That  from  the  proof  in  the  case,  it  appears  that  the  petitioner  en- 
listed in  December,  1812,  into  the  military  seryice  of  the  United 
States,  under  Captain  Robert  Snell,  that  he  served  in  said  company 
until  the  last  of  March,  1813,  when  he  marched  to  Burlington,  Ver- 
mont, and  joined  the  volunteer  regiment  of  infantry  commanded  by 
Colonel  Denny  McCobb,  and  was  there  transferred  to  Captain  Joshua 
Danforth's  company. 

Dr.  James  Bates,  in  his  deposition  put  into  the  case,  says:  ^'That 
in  the  campaign  of  1813,  I  was  acting  surgeon's  mate  in  the  regiment 
-of  volunteer  infantry  commanded  by  Colonel  Denny  McCobb  ;  that  I 
was  then  well  acquainted  with  Thomas  Berry,  a  private  in  Captain 
-Joshua  Danforth's  company;  that  at  Burlington,  Vermont,  ho  was 
•attacked  with  the  measles  in  the  month  of  May  of  that  year,  that 
•owing  to  exposure,  the  disease  so  affected  his  lungs  that  he  remained 
•  sick  six  weeks ;  that  by  this  sickness  his  constitution  received  great 
injury." 

Dr.  Bates  and  Dr.  Turner,  the  petitioner's  family  physician,  both 
agree  in  their  statements  that  the  petitioner,  as  late  as  1854,  was 
affected  with  a  disease  of  the  right  lung,  which  they  both  state  in  their 
opiuiuu  was  caused  by  said  sickness.  Other  testimony  proves,  to  the 
full  satisfaction  of  your  committee,  that  the  petitioner,  prior  to  said 
sickness,  was  an  able  bodied,  healthy  man,  and  that  in  consequence  of 
said  sickness  he  has  never  since  been  well,  and  never  can  recover  so 
as  to  be  a  well  man  hereafter. 

Dr.  Bates  says  further,  that  the  petitioner,  although  only  sixty-two 
years  old,  (1854)  is  one-half  disabled  from  doing  the  labor  of  a  healthy 
man  of  that  age. 

A  large  amount  of  other  testimony  corroborates  this  statement. 
We  believe  this  a  merhorioxiB  case,  and  lecommeiA  \}w^  ^^^ss;^'^  ^'l 
ibe  accompaDying  bill. 


I 


1 
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I 

> 


34th  Congress,  )    HOUSE  OF  REPKESENTATIVES.     (  Rkport 
3d  Session.     S  i  No.  141. 


SIMON  RECORD. 

[To  aooompany  bill  H.  R.  No.  77ft.J 


January  24, 1857. 


Mr.  PncB,  from  the  Committee  on  Invalid  Pensions,  made  the  following 

REPORT. 

The  Committee  on  Invaiid  Pensions ,  to  whom  was  referred  the  petition 
of  Simxm  Becord,  have  had  the  same  under  consideration,  and  ask 
leave  to  report : 

That  from  the  rolls  in  the  Pension  0£Sce  it  appears  that  the  peti* 
tioner  was  a  private  in  the  companies  commanded  oy  Captains  Bryant 
and  Danforth,  United  States  volunteer  militia,  in  the  war  with  Great 
Britain  in  1812  ;  that  it  appears  from  the  rolls  of  Captain  Danforth's 
company  that  the  petitioner  was  '*  sick"  while  in  the  service. 

It  further  appears  from  the  deposition  of  Dr.  James  Bates,  who  was 
acting  surgeon's  mate  to  the  regiment  to  which  the  companies  of  Cap- 
tains Bryant  and  Danforth  were  attached,  that  he  were  there  acquainted 
with  the  petitioner ;  that  he  was  there  sick  with  a  complication  of 
diseases,  called  the  '^measels,"  ''mumps,"  and  ''fever  and  ague." 

He  further  says,  that  "he  examined  the  petitioner  in  December, 
1864,  and  found  him  lame  in  the  left  leg  from  the  hip  to  the  foot,  and 
that  said  leg  is  much  smaller  than  the  right  one  in  all  its  length ; 
that  I  am  satisfied  the  petitioner  has  never  enjoyed  perfect  health 
since  he  left  the  army  ;  that  he  is  now  unable  to  obtain  a  livelihood  by 
manual  labor." 

From  other  testimony  in  the  case  we  have  no  doubt  the  petitioner 
was  a  well,  robust  man  before  this  sickness,  when  in  the  service  of 
the  United  States,  and  from  the  whole  testimony  we  are  satisfied  that 
the  petitioner  never  fully  recovered  from  said  sickness  ;  that  his  pre- 
sent lameness  was  originally  caused  by  the  same,  and  that  he  is  totally 
disabled  from  performing  manual  labor.  We  therefore  recommend 
that  he  be  relieved  by  the  passage  of  the  bill  herewith  reported. 


m 

\ 

> 


34th  Congress,  >    HOUSE  OP  REPRESENTATIVES.    (  Report 
3d  Session.     \  I  No.  142. 


JAMES  0.  BEAN. 

(To  accompany  bill  H.  B.  No.  776.] 


January  24,  1857. 


2fr.  Pike,  from  the  Committe  on  Invalid  Pensions,  made  the  following 

REPORT. 

The  Committee  on  Invalid  Pensions,  to  toJiom  was  referred  the  petition 
of  James  0,  Bean,  have  had  the  same  under  oonstderationj  and  ask 
leave  to  report : 

That  from  documents  in  the  Pension  Office,  it  appears  that  the  peti- 
tioner served  as  a  private  in  Captain  Romayne's  company,  in  the'3d 
regiment  of  United  States  artillery,  eighteen  months  from  the  10th 
day  of  March,  1813,  On  the  roll  of  said  company,  from  the  30th  of 
June,  1813,  to  the  31st  of  August,  1813,  the  petitioner  is  noted  as 
*^sick.*'  Other  evidence  in  the  case  fully  corroborates  the  service  and 
sickness  of  the  petitioner. 

From  the  evidence  it  further  appears,  that  the  petitioner  was  but 
sixteen  years  of  age  at  the  time  of  his  enlistment  into  said  service ; 
that  the  company  to  which  he  belonged  was,  in  military  parlance, 
'*  heavy  artillery  ;"  that  prior  to  the  sickness  of  the  petitioner,  it  had 
forced  marches,  and  that  the  soldiers  were  much  exposed  to  the  cold 
and  inclemencies  of  a  rigorous  climate — in  the  nortnern  part  of  the 
State  of  New  York,  and  in  Canada. 

The  diseases  contracted  by  him  in  the  army  are  described  in  the* 
testimony  of  his  physician  as  '^chronic  affection  of  the  liver,  chronic 
diarrhoea,  indigestion,  disorder  in  his  kidneys  and  urinary  organs, 
accompanied  by  general  debility."    That  he  contracted  these  diseases 
in  the  service  of  the  United  States  is  satisfactorily  proved. 

Dr.  Hadley  testified  that  he  knew  the  petitioner  as  long  ago  as  1811 ; 
that  he  was,  '*  from  1815  or  1816,  his  family  physician  for  a  number 
of  years,  and  had  prescribed  more  or  less  for  the  petitioner  up  to  1853; 
that  he  was,  during  all  this  time,  troubled  with  the  before  mentioned 
diseases."  Dr.  Towle  testifies  that  he  had  been  acquainted  with  peti- 
tioner for  more  than  thirty  years  last  past,  and  that  he  had,  during 
the  whole  of  said  time,  been  troubled  with  said  diseases.  He  further 
says,  ^^I  am  well  satisfied  that  these  diseases  were  occasioned  by  expo- 
sure while  in  the  United  States  service,  in  the  war  of  1812."  The 
evidence  further  proves  the  petitioner  to  have  been  totally  disabled  for 
many  years  past,  with  no  hope  of  ever  obtaining  relief.  We  ar^  «&tvsr 
Sed  the  petitioner  baa  made  out  a  case  which.  cleaTVy  eiti\A>t\R»\i\\si\*i 
relief,  and  we  recommend  the  passage  of  t^ie  syccoTiii^auyiAi\^\SO\. 


34th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    (    Report 
2d  Session.      )  (  No.   143. 


ALLEN  SMITH.  . 

[To  aooompaDy  bill  H.  B.  No.  777.] 


January  24,  1857. 


^Ir.   Pike,  from  the  Committee  on  Invalid    Pensions,   made    the 


following 


REPORT. 


2Tie  Committee  on  Invalid  Penstons,  to  whom  were  re/erred  the  petition 
and  accompanying  papers  of  AUen  Smithy  make  thefolhwing  report: 

That  it  appears  from  the  aflSdavit  of  the  petitioner,  (and  his  state- 
ment is  corroborated  by  the  certificate  of  the  adjutant  general.)  that 
he  enlisted  into  the  company  of  Captain  Weeks,  11th  regiment  of 
United  States  infantry,  on  the  20th  ot  May,  1812,  for  five  years,  and 
served  the  full  period  of  his  enlistment,  and  vras  honorably  dis- 
charged. 

It  further  appears  from  his  statement  that  he  was  transferred  to 
the  recruiting  service,  being  a  drummer,  and  was  ordered  from  place 
to  place ;  that  whilst  stationed  at  Plattsburgh,  New  York,  he  had  an 
attack  of  measles,  and  before  he  had  entirely  recovered,  was  ordered 
to  Champlain,  in  the  same  State,  and  whilst  there,  and  in  feeble 
health,  he  was  obliged  to  encamp  in  the  woods,  without  covering,  ex- 
posed to  the  cold,  wet  and  snow,  which  produced  sickness,  and  from 
the  efiects  of  which  he  has  never  recovered,  but,  on  the  contrary,  he 
has  grown  worse,  until  he  is  now  wholly  incapable  of  supporting 
himself,  and  that  his  present  disabled  condition  is  owing  to  disease 
contracted  whilst  in  the  discharge  of  his  duty  as  a  soldier.  Two  or 
three  respectable  physicians  fully  confirm  his  statement  as  regards 
his  present  disability,  and  give  it  as  their  opinion  that  it  is  in  conse- 
quence of  exposure  to  the  inclemency  of  the  weather.  It  also  appears 
from  the  affidavit  of  the  officer  who  enlisted  the  petitioner,  (Gould,) 
and  who  served  with  him  during  the  whole  five  years,  and  also  by 
that  of  Lieutenant  Stephenson,  who  also  served  with  him,  that  he 
(the  petitioner)  was,  at  the  time  of  entering  the  service,  a  strong, 
able  Dodied  man,  and  that  his  present  disability  is  the  result  of  an 
incurable  disease,  contracted  whilst  in  the  army  and  in  the  discharge 
of  his  duty. 

In  view  of  the  foregoing  facts,  and  in  consequence  of  the  valuable 
service  of  the  petitioner,  your  committee  report  a  bill  for  his  relief, 
and  Tecommend  its  passage. 


t-lTH  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (     Rbport 
3d  Session.     J  (   No.  144. 


JOSEPH  BAILEY. 

[To  accompany  bill  H.  R.  No.  778.] 


January  24,  1857. 


Bdr.  Lumpkin,  from  the  Committee  on  Invalid  Pensions,  made  the 

following 

REPORT. 

TJie  Committee  on  Invalid  Pensions,  to  whom  wets  referred  the  appHca- 
Hon  of  Joseph  Bailey, /or  a  pension  as  invalid  soldier  of  the  war  of 
1812,  submit  the  following  report : 

That  it  satisfactorily  appears,  from  the  testimony  submitted,  that 
Joseph  Bailey  was  a  soldier  in  Captain  John  MeWhorton's  company, 
in  the  first  Virginia  regiment,  commanded  by  Colonel  John  Connell, 
in  the  Virginia  brigade,  commanded  by  General  Leftwell,  and 
marched  with  said  company  to  Point  Pleasant,  Virginia,  in  the  year 
1812 ;   that  he  entered  the  military  service  a  young  man^  and  in 

food  health,  and  that  while  in  the  service,  and  in  the  line  of  his 
uty,  he  became  diseased  in  one  of  his  knees,  which  rendered  him  in- 
capable of  performing  military  service,  and  he  was  discharged,  upon 
surgeon's  certificate,  for  disability,  at  Point  Pleasant,  in  the  month 
of  October,  1812  ;  and  it  further  appears,  from  the  testimony  of  sur- 
geons of  hisjh  respectability,  who  reside  at  Clarksville,  Virginia,  and 
who  are  well  acquainted  with  the  applicant,  that  his  lameness  and  suf- 
fering with  his  leg  is  the  result  of  the  exposure  to  which  he  was  sub- 
jected while  he  was  in  the  military  service  of  the  United  States,  in 
consequence  of  which  he  was  discharged  from  military  service  of  the 
United  States  in  1812.  Your  committee  beg  leave  to  report  the 
accompanying  bill  for  his  relief. 


THCoimRESS,  )   HOUSE  OF  REPRESENTATIVES/  C    Report 
3d  Session.     J  {  No.   145. 


ELIJAH  DAILET. 

[To  accompany  bill  H.  R.  No.  779.] 


January  24,  1857. 


t* .  Lumpkin,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

report. 

he  Committee  on  Invalid  Pensions ,  to  whom  was  re/erred  the  petition 
of  Elijah  Daileyy  would  beg  leave  to  submit  the  following  repiyrt : 

That  he  was  a  private  in  the  company  commanded  by  Captain  Sta- 
eton,  in  the  39th  regiment  of  Maryland  militia,  in  the  war  with 
reat  Britain,  declared  by  the  United  States  in  1812  ;  that  while  in  the 
Be  of  his  duty  at  North  Point,  near  the  city  of  Baltimore,  on  the  12th 
f  September,  1814,  he  was  struck  by  a  musket  ball,  which  still  remains 
a  his  head,  by  which  casualty  the  sight  of  his  eye  was  entirely  de- 
troyed  ;  that  on  the  17th  day  of  May,  1817,  his  name  was  inscribed 
►n  the  pension  list  roll  of  the  Maryland  agency,  at  the  rate  of  |5  33 
K;r  month,  to  commence  on  the  20th  of  November,  1814,  on  account 
f  the  said  wound  and  disability.  The  loss  of  an  eye  to  one  of  his 
irofession,  that  of  shoemaker,  amounts  to  a  disability  of  the  highest 
legree,  because  it  incapacitates  him  from  making  a  living  by  his 
rade,  and  as  such  entitled  him  to  be  put  on  the  pension  roll  at  the 
all  pay  of  a  private,  or  at  the  rate  of  eight  dollars  per  month.  In 
he  month  of  February,  1855,  upon  his  application,  the  Secretary  of 
be  Interior  increased  his  pension  to  eight  dollars  per  month,  to  com- 
lence  from  the  first  day  of  February,  1855.  He  now  asks  Congress 
3  pass  an  act  giving  to  him  the  diflference  between  $5  33  per  month 
nd  eight  dollars  per  month — that  is,  two  dollars  and  sixty-six  cents 
er  month,  from  the  20th  day  of  November,  1814,  and  the  first  day  of 
'ebruary,  1856. 

It  is  clear  to  your  committee,  that  if  the  loss  of  an  eye  amounts  to 
total  disability  in  1856,  the  same  disability  exactly  amounted  to  the 
ame  degree  of  disability  in  1814.  But  for  a  misconception  of  the 
ule  with  regard  to  the  loss  of  an  eye  by  the  examining  physicians, 
e  would  have  been  placed  upon  the  pension  roll  at  full  pay  at  the 
ime  of  the  first  enrolment. 

Your  committee  would  therefore  beg  leave  to  report  the  accom- 
lanying  bill. 


34Tn  Congress,  i     HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.      J  (  No.  146. 


GEORGE  W.  BISOOE. 

[To  aooompany  bill  H.  R.  No.  781.] 


January  24,  1857. 


Mr.  Taylor,  from  the  Committee  on  Claims,  made  the  following 

REPORT. 

The  Committee  on  Claims y  to  whom  was  referred  the  memorial  of  Oearge 
W.  Biscoe^  asking  indemnity  for  the  loss  of  the  sdiooner  ^^SpeedweUy'* 
in  the  war  of  1812,  have  had  the  same,  together  with  the  evidence 
submitted  in  support  of  the  samCy  under  considerationy  and  now  re- 
port: 

The  memorialist  represents  that  he  was  the  owner  of  the  schooner 
**  Speedwell,"  in  the  year  1814,  which  was  at  that  time  a  new  vessel, 
and  engaged  in  trading  between  the  port  of  Nottingham,  on  the  Pa- 
tnxent,  and  the  city  of  Baltimore ;  that  this  vessel  was  captured  in 
the  Patuxent  river  in  the  course  of  that  year  by  the  British  fleet, 
which  had  ascended  the  river  in  pursuit  of  the  flotilla  of  Commodore 
Barney ;  that  after  its  capture  the  schooner  was  converted  into  a 
tender  to  the  ^^  Royal  Oak,"  a  British  man-of-war ;  and  that  she  was 
lying  off  the  city  of  Mobile,  in  the  waters  of  the  United  States,  at  the 
date  of  the  exchange  of  the  ratifications  of  the  treaty  of  peace  between 

the  United  States  and  Great  Britain,  on  the day  of  February, 

1816, 

The  claim  is  made  under  the  first  article  of  that  treaty  of  peace. 
The  clause  or  portion  of  the  article  upon  which  it  is  founded,  is  in  the 
following  words:  '^AU  territory,  places,  and  possessions  whatsoever 
taken  by  either  party  from  the  other,  shall  be  restored  without  delay, 
and  without  causing  any  destruction  or  carrying  away  any  of  the 
artillery  originally  captured  in  the  said  forts  or  places,  and  which 
shall  remain  therein  upon  the  exchange  of  the  ratifications  of  this 
treaty,  or  any  slaves  or  other  private  property." 

Difficulties  grew  up  between  Great  Britain  and  the  United  States  as 
to  the  proper  interpretation  of  this  clause ;  and  the  questions  at  issue 
between  them  with  respect  to  it  were,  in  pursuance  of  the  convention 
between  the  two  countries,  of  the  20th  of  October,  1818,  submitted  to 
the  Emperor  of  Russia,  as  a  friendly  arbitTatoi  \»eV>^^\i^  \^<^tcl«  ^^S^ 
Imperud  M^eaty'B  award  was  mado  on  the  22d.  oi  Il^i^^'V^^^  ^b^ 
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was  to  the  efifect  ''that  the  United  States  of  America"  were  ''en- 
titled to  a  just  indemnification  from  Great  Britain  for  all  prirate 
property  carried  away  hy  the  British  forces ;  and  as  the  question  re- 

fards  slayes  more  especially,  for  all  such  slaves  as  were  carried  awaj 
J  the  British  forces,  from  the  places  and  territories  of  which  the  res- 
titution was  stipulated  by  the  treaty,  in  quitting  the  said  places  and 
territories."  And  "  that  the  United  States"  were  "  entitled  to  con- 
sider as  having  been  so  carried  away,  all  such  slaves  as  may  have  been 
transported  from  the  above  mentioned  territories  on  board  of  the  British 
vessels  within  the  waters  of  the  said  territories,"  &c.  Under  this 
award,  which  was  adopted  by  the  parties  arbitrating,  vessels  and  every 
other  species  of  private  property,  as  well  as  slaves,  taken  out  of  the 
waters  of  the  United  States  after  the  treaty  took  efiect,  were  to  be  paid 
for  by  Great  Britain. 

Soon  after  this  award  was  made,  a  second  convention  was  entered 
into  by  the  two  countries  on  the  12th  of  July,  1822,  for  the  pur- 
pose of  carrying  the  award  into  efiect.  This  convention  providecl  for 
a  joint  commission  to  ascertain  the  value  of  the  private  property  for 
wnich  Great  Britain  was  to  pay  the  citizens  of  the  United  States. 
Various  difierences,  however,  grew  up  in  relation  to  the  execution  of 
that  convention,  which  were  finally  terminated  by  the  convention  of 
the  13th  of  November,  1826,  in  which  Great  Britain  agreed  to  pay, 
and  the  United  States  to  receive,  "  for  the  use  of  the  persons  entitled 
to  indemnification  and  compensation  by  virtue  of  the  decision"  of  the 
Emperor  of  Russia,  and  of  the  convention  made  to  carry  it  into  effect^ 
"the  sum  of  twelve  hundred  and  four  thousand  nine  hundred  and  sixty 
dollars,  current  money  of  the  United  States,  in  lieu  of,  and  in  full  and 
complete  satisfaction  for,  all  sums  claimed  or  claimable  from  Great 
Britain,  by  any  person  or  persons  whatsoever,  under  the  said  decision 
and  convention." 

At  the  session  of  Congress  immediately  following  this  convention, 
provision  was  made  for  the  adjustment  of  the  claims  of  persons  entitled 
to  indemnification,  under  the  first  article  of  the  treaty  of  Ghent,  and 
for  the  distribution  among  such  claimants  of  the  sum  paid,  and  to  be 
paid  bv  Great  Britain,  under  the  convention  of  the  13th  of  November, 
1826,  by  an  act  approved  March  2,  1827.  This  act  created  a  board  of 
commissioners  who  were  authorized  to  investigate  and  decide  upon  the 
claims  presented  under  the  treaty.  Payments  on  these  claims  were 
not  to  exceed  the  sum  of  $1,204,960,  received  from  Great  Britain 
under  the  last  convention ;  and  the  commission  was,  by  the  act,  not 
to  continue  after  the  end  of  the  next  session  of  Congress.  But  after- 
wards, in  another  act,  that  of  May  9,  1828,  the  existence  of  the  corny 
mission  was  prolonged  to  the  1st  of  September  of  that  year. 

The  claim  of  the  memorialist  was  submitted  to  the  board  of  com- 
missioners, agreeably  to  the  provisions  of  the  act  creating  the  comnus- 
sion,  and  was  by  the  commissioners  rejected  on  the  27th  of  August, 
1828,  only  four  days  before  their  power  terminated  under  the  act 
calling  them  into  existence.  The  reason  for  the  rejection  of  the  claim 
is  not  Known  to  your  commSX^o^)  W\.  \\.  ^&  Wieved  to  have  been  for 
insufiSciency  in  tti©  piooi  ^«A.  ^Ctife^^as^  ^^&  Vsi  *^^  ^^^t%  of  the 
United  States  w\ieii  m©  Ue^Vj  VioV  ^«$«X.\ ViWk\>afe V^Sa.  ^^^Rsk:^  ^^ 
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that  upon  that  ground,  and  no  other,  could  there  have  been  a  decision 
against  a  claim  for  the  value  of  the  vessel. 

The  waters  of  the  United  States,  within  three  maritime  leagues  of 
the  line  of  coasts,  are  as  absolutely  a  part  of  the  territory  of  the  United 
States  as  any  portion  of  its  soil  which  is  in  actual  cultivation  by  its 
inhabtfants  ;  and  when  those  portions  of  our  territory  which  had  been 
in  the  possession  of  Great  Britain,  through  the  operation  of  her  fleets, 
were  delivered  up  to  us  ''  upon  the  exchange  of  the  ratifications"  of 
the  treaty,  the  right  of  the  former  owner  of  a  vessel  which  had  been 
captured  by  the  enemy,  and  which  was  at  that  time  in  the  waters  of 
the  United  States,  revived  under  the  law  of  nations,  and  the  vessel 
became  his  absolute  property  in  virtue  of  the  right  of  pofit  liminium 
as  completely  as  though  it  had  never  been  captured  or  no  war  had 
taken  place. 

"The  sovereign,"  says  Vattel,  *^  is  obliged  to  protect  the  persons 
and  goods  of  his  subjects,  and  defend  them  against  the  enemy  ;  there- 
fore when  a  subject  or  any  part  of  his  substance  has  fallen  into  the 
hands  of  the  enemy,  should  any  fortunate  event  bring  them  again 
into  the  sovereign's  power,  it  is  certainly  incumbent  on  him  to  restore 
them  to  their  former  state ;  he  is  to  re-establish  the  persons  in  all 
their  rights  and  obligations,  to  give  back  the  effects  to  the  owners ;  in 
a  word,  to  settle  everything  as  they  were  before  they  fell  into  the 
enemy's  hands."  And  a^ain,  in  another  place,  he  says:  "  Provinces, 
towns  and  countries,  which  the  enemy  restores  by  the  treaty  of  peace, 
are  certainly  entitled  to  the  right  of  post  liminium.  For  the  sover- 
eign, in  whatever  manner  he  recovers  them,  is,  on  their  returning 
under  his  power,  to  restore  them  to  their  former  state." 

The  right  of  the  owner  of  a  vessel  which  had  been  captured  by  the 
enemy,  and  which  was  in  the  territories  restored  by  the  treaty  of 
peace  at  the  time  of  its  restoration,  would  then  have  existed,  though 
there  had  been  no  clause  in  the  treaty  of  Ghent  stipulating  that  no 
private  property  should  be  carried  away  ;  and  it  would  have  been  the 
duty  of  our  government  to  have  insisted  upon  the  return  of  the 
vessel  carried  away  in  violation  of  this  right  of  our  citizens  under 
the  law  of  nations,  or  upon  the  payment  of  its  value.  But,  however 
that  may  be,  the  sum  of  twelve  hundred  and  four  thousand  nine 
hundred  and  sixty  dollars  was  acknowledged  by  Great  Britain  to  be 
legitimately  due  to  citizens  of  the  United  States  for  property  belong- 
ing to  them  which  had  been  improperly  carried  away  from  our  terri- 
tories after  the  peace.  The  claims  allowed  by  the  commissioners  are 
believed  not  to  have  amounted  in  the  aggregate  to  the  total  sum  paid 
by  Great  Britain  to  the  United  States  for  the  use  of  the  persons 
entitled  to  indemnity  under  the  first  article  of  the  treaty,  as  a  balance 
of  four  thousand  one  hundred  and  twelve  dollars  and  eighty-nine 
cents  ($4,112  89)  of  that  fund  still  remains  in  the  treasury,  as  shown 
by  a  commuuication  from  the  Treasury  Department,  dated  on  the  9th 
of  August,  1856. 

There  can  be  no  doubt  that  the  memorialist  was  entitled  to  be  paid 
the  value  of  the  schooner  ^'Speedwell,"  if  she  was  his  property  in 
1824,  at  the  time  of  her  capture  by  the  BtilvaVv,  axA\S.  ^^  ^^%\\i*Ov^^ 
waters  of  the  United  States  at  the*^  date  o£  t\ie  ^TLcVwi^^  ^S.  ^^  tv^S&l- 
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cations  of  the  treatj  of  Ghent,  which  took  place  on  the day  of 

Pehruary,  1815. 

The  fact  that  the  schooner  Speedwell  was  captured  by  the  BritUh, 
in  the  Patuxent  river,  on  the  22d  of  August,  1814,  is  shown  by  a  let- 
ter from  Lord  Dudley,  the  English  Secretary  of  State  for  Foreign 
Affairs,  dated  February  22, 1828,  in  reply  to  one  from  Mr.  Lawrenoe, 
our  secretary  of  legation  in  London,  asking  information  with  respect 
to  the  Speedwell ;  a  copy  of  which  letter,  furnished  to  the  memorialiit 
from  our  State  Department  in  1850,  is  among  the  papers  acoompany- 
ing  the  memorial.  In  this  letter  from  Lord  Dudley,  it  is  further 
stated  that  the  Speedwell  was  taken  into  the  British  service  and  ^'em- 
ployed in  the  Chesapeake  for  the  conveyance  of  troops,  stores,  and 
provisions  up  the  various  rivers  and  creeks;"  and  tnat^'she  wu 
afterwards  employed  by  Sir  Pulteney  Malcolm  as  a  tender  to  his 
Maiesty's  ship  Boyal  Oak,  bearing  the  admiral's  flag,"  and  that  ''Sir 
Pulteney  Malcolm  states  that  on  his  return  to  England  the  schooner 
Speedwell  accompanied  the  ship  under  his  command." 

The  object  of  the  letter  of  Mr.  Lawrence  to  Lord  Dudley  was  to 
obtain  information  as  to  the  position  of  the  Speedwell  at  the  time 
the  ratifications  of  the  treaty  ol  Ghent  were  exchanged.  Lord  Dud- 
ley said  in  the  letter  just  referred  to,  that  there  was  not  in  the  records 
of  the  navy  o£Sce  any  log-book  from  the  Speedwell,  by  which  the  sit- 
uation of  the  vessel  on  the  day  mentioned  by  Mr.  Lawrence  could  be 
ascertained ;  and  that  Sir  Pul  teney  Malcolm  had  returned  for  answer 
to  a  reference  made  to  him  upon  the  subject,  that  although  he  was 
himself  at  anchor  in  the  Boyal  Oak,  off  Mobile,  in  the  Gulf  of  Mexico, 
on  the  17th  of  February,  1815,  he  is  unable  to  state  positively  that 
the  Speedwell  was  in  company  on  that  day,  as  he  had  irequent  occa- 
sion to  detach  that  vessel  on  service.  The  facts  mentioned  by  Lord 
Dudley  go  far  to  create  a  violent  presumption  that  the  Speedwell  was 
in  the  waters  and  within  the  territorial  jurisdiction  of  the  United 
States  on  the  17th  of  February,  1815. 

In  addition  to  this  evidence,  there  are  on  file  among  the  papers  ac- 
companying the  memorial,  statements  on  oath,  made  by  ttie  memo- 
rialist on  tne  11th  day  of  June,  1850,  that  he  took  the  deposition  of 
Major  Archibald  W.  Hamilton,  of  the  city  of  New  York,  in  or  about 
the  month  of  August,  1828,  in  which  he  (Hamilton)  stated,  in  effect, 
that  he  was  a  prisoner  on  board  the  schooner  '^Speedwell"  on  the 
17th  of  February,  1815,  and  that  it  was  then  lying  off  Mobile,  be- 
tween Dauphin  island  and  the  main  land;  and  that  that  deposition  of 
Major  Hamilton,  and  various  other  papers  relating  to  his  case,  were 
on  file  in  the  Clerk's  office  of  the  House  of  Bepresentatives,  had  been 
called  for,  and  could  not  be  found. 

Taking  all  the  facts  into  consideration,  and  giving  them  their 
fhll  and  proper  weight,  your  committee  are  of  opinion  that  there  is 
evidence  enough  belore  them  to  establish,  Ist,  that  the  **  Speedwell" 
was  captured  by  the  British  in  the  Patuxent  river  on  the  22d  of  Au- 
gust, 1814 ;  and,  2d,  that  she  was  afterwards  employed  in  the  waters 
of  the  United  States,  m  tti^  awVv»  o^  \>cia'^x\NAsJcL  ^ys^^xTwnent,  during 
the  remainder  of  tl^e  wax,  wididA^  x^Q\.Viw^^<^^^^A\5L<5^»\5^^ 
the  waters  of  the  T3mted.  St8A«»  wtlXSV  W&«  N(:tv^\lMXi^H.^^Tx^^T^  0«^v, 
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and  that  the  government  of  the  United  States  ought  now  to  pay  the 
value  of  the  *' Speedwell"  out  of  the  fand  paid  into  the  treasury  of 
the  United  States  by  Great  Britain  for  the  purpose  of  liquidating 
claims  under  the  treaty  of  peace. 

No  written  title  to  the  scnooner  in  fttvor  of  the  memorialist  is  before 
us ;  but  as  his  claim  to  indemnity  for  the  schooner  was  preferred  im- 
mediately afker  the  peace,  and  it  was  placed  on  the  list  of  the  slaves 
and  other  private  property  for  which  the  citizens  of  the  United  States 
claimed  indemnification,  prepared  by  the  authority  of  the  State  De- 
partment, under  the  third  article  of  the  convention  of  the  12th  of  July, 
1822,  and  was  prosecuted  before  the  board  of  commissioners  appointed 
under  the  act  approved  March  2,  1827 ;  and  as  the  existence  and  loss 
of  the  written  title  to  him  has  been  stated,  on  oath,  by  the  memo- 
rialist, your  committee  believe  that  the  memorialist  may  with  perfect 
J  propriety  be  regarded  as  its  owner  at  this  time,  without  requiring  any 
farther  proof. 

Your  committee,  therefore,  report  a  bill  for  the  relief  of  George  W 
Biscoe,  and  recommend  its  passage. 


Treasury  Dbpartment, 
CompiroUer'a  Office^  January  22,  1857. 

Sir  :  In  regard  to  an  inquiry  in  the  latter  part  of  your  letter,  17th, 
respecting  payments  to  certain  persons  whose  names  you  gave  for 
property  lost  under  the  Ist  article  of  the  treaty  of  Ghent,  I  send  the 
information,  so  far  as  it  has  been  ascertained  to  exist  in  this  office,  in 
a  tabular  statement,  drawn  up  after  much  investigation,  of  the  old 
public  accounts.  Permit  me  to  invite  your  attention  to  the  State  Pa- 
pers of  the  House  of  Representatives,  1st  session,  19th  Congress,  vol. 
6,  Report  No.  122. 

Most  sincerely  yours, 

ELISHA  WHITTLESEY. 
Hon.  Miles  Taylor, 

Bowe  of  Bqpresentatives. 
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List  of  names  cf  certain  persons  daiming  compensation  under  ad  of 
March  2,  18279  ^^  ^^y  to  letter  of  Hon.  Hues  Taylor  to  the  Comp- 
troUerj  under  dale  of  January  17,  1857  ;  same  having  referenot  to 
the  first  artide  of  the  treaty  of  Ohent. 


Namef. 


Benj.  T.  Feudal! 

McFadden  db  Harrii. 
Michael  Tieraan 

Robert  Barrick 

Blackwell  Chilton. .  • . 
John  Dadley 

Caleb  Redman 

Joel  Thomaa 

CaTO  Sl  Richaad 

Jeremiah  O'Brien  k, 
Gideon,  for  Wm. 
O'Brien  k,  John 
Hoi  way. 


Property. 


Amoant  of  esti- 
mated value  as 
r  report  of 
ec'y  of  State. 


pel 

Se< 


For  schooner  Little 
Eliza. 


For  sloop  Chanco . . . 

For  schooner  Caro- 
line. 

For  schooner  Inde- 
pendence. 

For  sloop  Harriet. . . 

Boat,  anchor,  and 
cable. 


For  schooner  Harriet. 
For  one  vessel  from 

20  to  30  tons. 
For  ship  Victory.  •  • . 

For  schooner  Wash- 
in(^n. 


$a,ooo  00 


Nothing  ..... 
3,217  37 

4,000  00 

GOO  00 
300  00 


700  00 
400  00 

8,000  00 

1,500  00 


Amoant  paid  at  the  trearaij. 


Nothing.  On  the  3d  of  April, 
1828,  Mr.  Fendall  was  paid 
for  slave  property,  by  wtr- 
lant  No.  487,  #1,050  ;  tsd 
on  Jane  4, 1828,  by  warrant 
No.  756,  for  one  slave,  |310 

Nothing. 

Paid  on  July  31, 1827,  by  war- 
rant No.  9500,  $1,582  96. 

Paid  on  April  22, 1828,  by  war- 
rant No.  550,  |3, 000. 

Nothing. 

Nothing.  On  Dec.  24,  18S7, 
Mr.  Dudley  was  paid,  hf 
warrant  No.  10038,  for  13 
slaves,  |2,730  ;  and  on  Sept 
13,  by  warrant  No.  1968, 
$932  88.     (Final  dividendf.) 

Nothing. 

Nothing. 

112,210  75,  on  December  17, 
1827,  by  warrant  No.  10005. 
Nothing. 


DBPARTBfBNT  OP  StATB, 

Washington y  June  1,  1850. 

Sir  :  I  transmit  to  you  herewith  copies  of  papers  relative  to  the 
capture  and  detention  of  the  schooner  Speedwell,  of  Nottingham, 
Maryland^  requested  in  your  note  to  this  department  of  the  SOth 
March  last. 

I  am,  sir,  respectfully,  your  obedient  servant, 

JOHN  M.  CLAYTON. 
Geo.  W.  Biscoe,  Esq.,  Washington^  D.  C. 


Mr.  Lawrence  to  Lord  Dudley. 

16  LowBR  Seymour  Strrbt, 

February  8,  1828. 

The  underBicued,  ^axg^^  d'  W5»At^^  ^'l  *^^  ^\^\fe\  "^Xs^Sy^^Xiaa.  the 
honor  to  state  to  t\i^  ISiwV  oiTixx^Vsrj  .V^^vJ^^^M^  ^^^^^^^^^^«fs^^«s^ 
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of  State  for  Foreign  Afifairs,  that  he  has  heen  instracted  hy  his  govern- 
ment  to  ascertain  the  date  of  the  capture  of  the  schooner  Speedwell, 
of  Nottingham,  Prince  (George's  county,  Maryland,  and  to  learn 
where  this  vessel  was  on  the  17th  of  February,  1815.  An  extract 
from  her  log-book  is  desired  to  show  at  what  period  she  was  taken 
from  the  waters  of  the  United  States. 

It  is  asserted  that  the  Speedwell,  of  sixty-five  tons  burden,  was 
captured  during  the  invasion  of  Maryland,  in  1814  ;  that  she  was  in 
the  waters  of  the  United  States,  on  the  southern  coast,  at  the  time  of 
the  conclusion  of  the  war ;  but  no  mention  of  her  appears  in  the 
British  list  of  vessels  submitted  to  the  mixed  commission  under  the 
convention  concluded  at  St.  Petersburg  on  the  12th  of  July,  1822. 

The  undersigned  would  observe  that  the  sole  object  of  the  present 
respectful  application  to  his  Majesty's  government  is  to  procure  in- 
formation of  importance  in  deciding  on  a  claim  now  penoing  before 
the  American  commission,  instituted  for  the  purpose  of  distributing 
to  those  entitled  thereto  the  sums  paid  by  Great  Britain  to  the  United 
States,  in  pursuance  of  the  convention  of  13th  November,  1826. 

The  undersigned,  therefore,  prays  that  Lord  Dudley  will  have  the 
goodness  to  cause  to  be  procured  from  the  proper  department  an 
answer  to  the  inquiries  which  he  has  been  directed  to  make ;  and  he 
takes  the  liberty  to  add  that,  as  the  commissioners  for  whose  use  the 
information  is  desired  will  probably  terminate  their  labors  in  the 
month  of  May  next,  it  is  desirable  that  he  should  have  it  in  his  power 
to  make  an  early  communication  on  the  subject  to  Washington. 

The  undersigned  requests  Lord  Dudley  to  accept  the  renewed  assur- 
ances of  his  highest  consideration. 

W.  B.  LAWRENCE. 

Right  Hon.  the  Earl  of  Dudley,  (fee,  cfcc,  dc. 


Mr.  Lawrence  to  Mr.  Backhouse. 

[Private.]  16  Lower  Setmour  street, 

London^  Febrwiry  8,  1828. 

Dear  Sir:  I  have  just  transmitted  to  Lord  Dudley  a  note,  on  a 
subject  respecting  which  I  have  been  specially  instructed. 

1  understand  from  America  that  the  schooner  Speedwell,  to  which 
it  refers,  is  now  employed  in  the  West  India  service ;  and  as  there  is 
a  vessel  on  the  Jamaica  station  of  that  name,  mentioned  in  the  navy 
list  for  January,  1828,  pa^e  65, 1  presume  that  it  is  the  same.  Should 
my  conjecture  be  correct,  it  may  tend  to  facilitate  the  acquisition  of 
the  information  desired  by  my  government.  I  have  stated  to  Lord 
Dudley  the  reasons  which  make  me  wish  an  early  reply,  and  the  po- 
liteness which  I  have  heretofore  received  from  you  induces  me  to  bring 
the  subject  under  vour  notice. 

I  have  the  honor  to  be,  &c.,  

W.  B.  LAWRENCE. 

J.  Backmousb,  Esq.,  dc,  (tc.,  Foreign  Offict. 
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Lord  Dudley  to  Mr.  Latvrefhce. 

Foreign  Office,  February  22,  1828. 

The  undersigned,  his  Majesty's  principal  secretary  of  state  for 
foreign  affairs,  has  the  honor  to  acknowledge  the  receipt  of  the  note 
of  Mr.  Lawrence,  charge  d'affaires  from  the  united  States  of  America 
at  this  coart,  of  the  8th  instant,  requesting  to  be  informed  of  the  date 
of  the  capture  of  the  American  schooner  Speedwell ;  and  also  where 
that  vessel  was  on  the  17th  of  February,  1815,  at  which  time  she  was 
in  the  possession  of  his  Majesty's  forces. 

The  undersigned  has  referred  Mr.  Lawrence's  note  to  the  admiralty, 
with  the  view  of  procuring  from  that  department  the  information  re- 
quested by  Mr.  Lawrence. 

It  has  appeared  from  this  inquiry  that  the  schooner  Speedwell  was 
captured  on  the  22d  August,  1814,  together  with  other  vessels,  in  the 
Patuxent,  and  that  she  was  shortly  afterwards  taken  into  his  Majes- 
ty's service,  and  employed  in  the  Chesapeake  for  the  conveyance  of 
troops,  stores,  and  provisions,  up  the  various  rivers  and  creeks.  She 
was  afterwards  employed  by  Sir  Pulteney  Malcolm  as  a  tender  to  his 
Meyesty's  ship  Boyal  Oak,  bearing  the  admiral's  flag ;  and  Sir  Pul- 
teney Malcolm  states  that,  on  his  return  to  England,  the  schoonw 
Speedwell  accompanied  the  ship  under  his  command.  Sir  Pulteney 
Malcolm  left  Pensacola  on  the  7th  of  April,  1816,  arrived  at  Havana 
on  the  21st  of  April,  and  at  Spithead  on  the  30th  of  May,  of  the  same 
year. 

There  is  not  in  the  records  of  the  navy  office  any  log-book  from  the 
Speedwell,  by  which  the  situation  of  the  vessel  on  the  day  mentioned 
by  Mr.  Lawrence  can  be  ascertained;  and  Sir  Pulteney  Malcolm  has 
returned  for  answer  to  a  reference  made  to  him  upon  the  subject,  that 
although  he  was  himself  at  anchor  in  the  Royal  Oak,  off  Mobile,  in 
the  Giuf  of  Mexico,  on  the  17th  of  February,  1815,  he  is  unable  to 
state  positively  that  the  Speedwell  was  in  company  on  that  day,  as 
he  haa  frequent  occasion  to  detach  that  vessel  on  service. 

The  undersigned  regrets  to  be  unable  to  return  to  Mr.  Lawrence  a 
more  satisfactory  answer  to  his  note.  He  avails  himself  of  this  op- 
portunity to  renew  to  Mr.  Lawrence  the  assurance  of  his  high  con- 
sideration. 

DUDLEY. 

WnuAH  Bbacu  Lawbbncb,  Esq.,  c£o.,  c£c.,  do. 


House  of  Bbprbsentatives,  June  13,  1850. 

The  undersigned  being  acquainted  with  General  George  W.  Biscoe, 
lately  of  Prince  George  s  county,  Maryland,  but  now  of  the  District 
of  Columbia,  take  pleasure  in  stating  that  General  Biscoe  is  a  gentle- 
man of  unquestionable  integrity  and  high  character,  in  whose  state- 
ments implicit  reliance  may  be  placed. 

^^Q\Lk%  Ci.  PRATT, 
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Treasuby  Depabtbcent, 

August  9j  1866. 

Sib:  For  replj  to  your  letter  of  the  8th  instant,  I  have  the  honor  to 
transmit  herewith  a  letter  from  the  Begister  of  the  Treasury,  contain- 
ing the  information  desired. 

I  am,  very  respectfully. 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 
Hon.  MjlIss  Tatlob, 

House  of  Bepreaentaiives. 


Tbeasubt  Depabtment, 
Register's  Office  August  9,  1856. 

Sib  :  In  reply  to  the  reference  of  the  letter  of  Hon.  Miles  Taylor 
herewith  returned,  I  have  the  Honor  to  state  that  there  was  received 
from  the  British  government,  in  the  year  1827,  the  sum  of  one  million 
two  hundred  and  four  thousand  nine  hundred  and  sixty  dollars, 
($1,204,960,)  as  an  indemnity  for  slaves  and  other  property  carried 
away;  which  sum  was  appropriated,  by  the  act  of  March  2,  1827,  for 
the  payment  of  such  claims  as  might  be  admitted  and  adjusted  by  the 
commissioners  appointed  under  said  act. — (Statutes  at  Large,  vol.  4, 
page  220,  sec.  9.)  Of  this  sum  there  is  now  in  the  treasury,  undrawn, 
four  thousand  one  hundred  and  twelve  dollars  and  eighty-nine  cents, 
(|4,112  89.) 

I  am,  with  great  respect,  your  obedient  servant, 

F.  BIGGEB,  Register. 

Hon.  Jabces  Guthbib, 

Secretary  of  the  Treasury. 


Depabtment  of  State, 
Washington^  August  7,  1866. 

Sib  :  In  reply  to  your  note  of  the  4th  instant,  I  have  to  inform  you 
that  a  careful  examination  of  the  records  of  the  proceedings  of  the 
board  of  commissioners  under  the  1st  article  of  the  treaty  of  Ghent 
has  been  made,  and  it  appears  that  Mr.  Biscoe's  claim  was  allowed 
BO  far  as  the  slave  property  was  concerned,  and  the  balance  rejected. 

The  following  is  a  copy  of  the  record  of  the  decision  of  the  board : 

^^  August  21^  1828.— Ordered,  That  the  claim  of  George  W.  Biscoe, 
for  George  Biscoe,  deceased,  (No.  806  on  the  docket,)  for  property 
other  than  slaves,  be  rejected." 

The  name  of  W.  L.  Schmidt  does  not  appear  on  the  docket,  either  in 
connexion  with  this  case  or  any  other.  In  reply  to  your  second  and  third 
qxieBiiona,  I  have  to  say  that  the  awards  wete  "ipali  «Ai  t\i^  tt^Asari  ^ 
upon  tie  certiAcates  of  the  clerk  of  tKe  board  oi  comTD^a«vss\i^x%^  v^^ 
/  H.  Rep.  146 2 
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that  the  payments  were  made  under  the  9th  section  of  the  act  of 
March  2,  1827.— (United  States  Statutes  at  Large,  vol.  4,  p.  220.) 

For  an  answer  to  your  fourth  Question,  relating  to  the  present  con* 
dition  of  the  fund  out  of  which  tne  payments  were  made,  you  are  re- 
spectfully referred  to  the  Treasury  Department. 
I  am,  respectfully,  your  obedient  servant, 

J.  A.  THOMAS, 
Assistant  Secretary. 
Hon.  Miles  Tatlob, 

House  of  Representatives. 


District  of  C!olumbia,  ?  ^  ^^^ . 
Washington  County,    ) 

Be  it  remembered  that  on  this  17th  day  of  June,  1850,  personally 
appeared  George  W.  Biscoe,  before  me^  the  subscriber,  a  justice  of  the 
peace  in  and  for  the  District  and  county  aforesaid,  and  made  oath  that 
the  schooner  Speedwell  (of  Nottingham^  Maryland,)  which  is  named 
in  tiie  correspondence  between  W.  B.  Lawrence,  esq.,  the  United 
States  charge  d'affaires  at  London,  and  the  British  government,  was 
captured  and  carried  away  as  stated  in  said  correspondence,  and  that 
said  schooner  was  a  new  vessel  of  sixty-five  tons  burden,  and  had 
been  purchased  at  the  price  of  two  thousand  dollars  only  a  few  weeks 
before  her  capture,  as  will  appear  from  the  definitive  list  of  property 
now  on  file  in  the  Department  of  State  ;  and  he  further  saith,  that 
the  bill  of  sale  of  said  vessel  from  the  original  owner,  together  with 
two  depositions  of  her  capture  by  the  enemy,  and  one  deposition  from 
Major  Archibald  W.  Hamilton,  (o{  the  city  of  New  York,)  then  a  pris- 
oner on  board  the  schooner  Speeawell,  who  made  oath  that  this  vessel 
was  lying  in  the  waters  of  the  United  States  on  the  17th  day  of  Febru- 
ary, 1815,  on  the  coast  of 'Alabama;  and  that  the  bill  of  sale  from  the 
original  owner,  together  with  all  the  papers  and  proofs  above  men- 
tioned, are  now  lost  or  mislaid  from  the  Clerk's  office  of  the  House  of 
Bepresentatives. 

GEO.  W.  BISCOE. 

Sworn  to  and  subscribed  the  day  and  year  above  written,  before  me, 

JAMES  CALLAGHAN,  J.  P. 


District  op  CoLUifBiA,  County  of  Washington. 

On  this  11th  day  of  June,  1850,  personally  appeared  before  me, 
the  subscriber,  a  justice  of  the  peace,  George  W.  Biscoe,  of  Notting- 
ham, in  Prince  George's  county,  Maryland,  and  made  oath  on  the 
Holy  Evangely  of  Almighty  God,  that  on  or  about  the  month  of 
August,  in  the  year  \%1%^  Vi^  ^ot  l\v^  d«^o«it\ou  of  Major  Archibald 
W.  Hamilton,  of  the  city  o<  ^erwXcitV^X.^'Oc^^^'Sft.^  Siwiw^V'^^  -wwi  a 
prisoner  to  Sir  PuYtenay  MaXwAm,  wi  ^AxsM^Kxi^^^TvSa^TM^ 
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oommander  of  his  Majesty's  ship  *' Royal  Oak,"  then  lying  off 
Mobile,  in  the  State  of  Alabama,  on  the  17th  day  of  February,  1815, 
as  appears  from  a  letter  of  Lord  Dudley  to  Mr.  Lawrence,  the  United 
States  chargS  d'affaires  at  London ;  and  that  the  said  Major  Archibald 
W.  Hamilton  stated  in  his  deposition  that  he  was  then  a  prisoner  on 
board  the  schooner  Speedwell,  lying  between  Dauphin  island  and  the 
main  land,  and  that  said  vessel  was  a  tender  to  the  admiral's  ship^ 
the  *^  Royal  Oak  ;"  that  the  papers  in  relation  to  his  case,  including 
the  deposition  of  Major  Archibald  W.  Hamilton  among  them,  were 
on  file  in  the  Clerk's  office  of  the  House  of  Representatives,  and  have 
been  called  for  by  the  Hon.  Richard  I.  Bowie,  of  Maryland,  and 
cannot  be  found. 

GEORGE  W.  BISCOE. 

Sworn  to  and  subscribed  the  day  and  year  above  written,  before 
me, 

JAMES  CALLAGHAN,  J.  P. 


The  memorial  of  George  W.  Biscoe,  of  the  State  of  Maryland,  re- 
spectfully represents : 

That  in  the  year  1814,  during  the  progress  of  the  war  with  Great 
Britain,  he  owned  a  schooner,  called  the  Speedwell,  which  he  had 
recently  purchased,  being  a  new  vessel,  to  trade  between  the  port 
of  Nottingham,  upon  the  Patuxent  river,  and  the  port  of  Baltimore ; 
and  that  when  the  British  fleet  entered  the  river  in  quest  of  C!ommo- 
dore  Barney's  flotilla,  he  removed  her  from  Nottingham,  where  she 
was  then  lying,  to  a  place  of  greater  safety,  some  distance  above,  to 
a  place  called  Mount  Calvert,  as  far  up  as  vessels  of  her  class  usually 
anchored ;  and  that  when  Commodore  Barney's  flotilla  were  driven 
from  their  position,  some  forty  or  fifty  miles  below,  the  British  fleet 
pursued  him,  and  by  that  means  were  drawn  to  the  immediate  vicinity 
of  his  schooner,  and  captured  and  carried  her  away  from  the  posses- 
sion of  your  memorialist,  and  converted  her  into  a  tender  to  the 
British  man-of-war  Royal  Oak,  and  used  her  as  such,  and  took  her 
to  and  anchored  her  off  Mobile^  where  she  was  on  the  17th  of  Feb- 
ruary, 1815,  at  which  place  she  was  lying  at  the  time  of  the  ratifica- 
tion of  the  treaty  of  peace,  which  fully  appeared  from  the  deposition 
of  Major  Archibald  W.  Hamilton^  who  testified  that  he  was  a 
prisoner  on  board  the  schooner  Speedwell,  sent  there  from  on  board 
the  ship  Royal  Oak,  and  that  the  Speedwell  was  then,  and  had  been 
for  some  time,  lying  between  Dauphin  island  and  the  main  land  of 
Alabama,  not  far  distant  from  said  land. 

Your  petitioner  states  that  this  claim  was  before  the  commissioners 
under  the  treaty  of  Ghent,  and  Major  Hamilton's  deposition  to  the 
fact  herein  stated  was  on  file  with  the  papers  in  the  Clerk's  office  of 
the  House  of  Representatives,  and  has  been  called  for  by  the  Hon. 
Richard  I.  Bowie,  and  cannot  be  found.  Your  petitioner  respectfully 
represents  that,  from  all  the  evidence  in  this  case,  as  set  forth  in  the 
correspondence  between  our  government  and  tliat  oi  Q(T^%X»  ^x\\«ai^ 
together  with  that  of  Major  Hamilton,  it  is  cVeaxVy  Alo^tl  \Jci».\»  ^^ 
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Speedwell  was  within  the  waters  of  the  United  States  at  the  time  of 
the  ratification  of  the  treaty  of  peace,  and  therehj  bringing  her 
within  the  first  article  of  the  treaty.  Your  petitioner  further  repre- 
sentSy  that,  as  a  large  amount  of  money  remains  in  the  treasury, 
which  was  paid  hj  the  government  of  Great  Britain  for  the  purpose 
of  liquidating  claims  arising  under  the  first  article  of  the  treaty  of 
Ghent,  for  captured  property  then  remaining  in  the  waters  of  the 
United  States  at  the  time  of  negotiating  said  treaty,  your  petitioner 

Erays  that,  as  his  claim  comes  within  the  provisions  of  the  treaty, 
e  may  be  allowed  for  his  property  thus  captured  and  taken  away. 
Tour  petitioner  files  herewith  his  deposition  of  the  hct  of  the  ex- 
istence  and  loss  of  Major  Hamilton's  deposition  and  of  the  purport 
of  it. 


District  of  Columbia,  County  of  Washington^  88. 

This  thirtieth  day  of  June^  eighteen  hundred  and  fifty,  personally 
appeared  before  the  sabscriber,  a  justice  of  the  peace  in  and  for  the 
county  and  district  aforesaid,  George  W.  Biscoe,  who,  being  duly 
sworn,  deposes  and  says  that  the  above  statement  is  just  and  true. 

GEORGE  W.  BISCOE. 

Sworn  to  and  subscribed  the  day  and  year  above  written ,  before 

JAMES  CALLAGHAN,  J.  P. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (  Report 
3d  Session,    •  S  I  No.  147. 


JOSEPH  GRAHAM. 

[To  accompany  bill  S.  333.] 


January  24,  1857. 


Mr.  Sherman,  from  the  Committee  on  Foreign   Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Foreign  Affairs,  to  whom  was  referred  the  memorial 
of  Joseph  Graham,  have  had  the  same  under  consideration,  and  sub- 
mit the/oUounng  report : 

The  committee  concur  with  the  report  of  the  Committee  of  Foreign 
Relations  of  the  Senate,  made  May  23,  1856,  that  the  claimant  is 
entitled  to  compensation  as  charge  d'affaires  at  Buenos  Ayres  dur- 
ing the  ab&ence  of  Mr.  Pendleton,  on  a  special  mission  to  the  republic 
of  Paraguay  and  Uruguay,  and  after  Mr.  Pendleton's  return  home 
and  before  the  arrival  of  Mr.  Peden.  But  the  Senate,  while  recog- 
nizing the  justice  of  the  claim,  do  not  allow  enough  to  cover  the  time 
of  Mr.  Pendleton's  absence.  Both  the  papers  presented  by  the  claim- 
ant and  the  report  of  the  Senate  show  that  the  aggregate  absence  of 
Mr.  Pendleton,  from  the  3d  August,  1852,  to  October  20,  1854,  when 
Mr.  Peden,  the  successor  of  Mr.  Pendleton,  arrived  at  Buenos  Ayres, 
was  11  months  and  28  days,  viz : 

From  August  3,  1852,  to  September  11, 1852 
From  November  23,  1852,  to  March  26,  1853 
From  March  31,  1854,  to  October  20,  1854 


M08. 

Days. 

1 

7 

4 

1 

6 

20 

11 

28 

The  claimant  is  therefore  entitled  to  the  sum  of  |4,470  60. 

The  attention  of  the  committee  has  been  called  to  the  second  memo- 
rial of  the  claimant,  in  which  he  asks  for  compensation  for  his  services 
as  charge  at  Buenos  Ayres,  while  Mr.  Pendleton  was  at  Parana,  after 
Buenos  Ayres  had  revolted  from  the  Argentine  Confederation.  The 
claimant  alleges  that  Mr.  Pendleton  refused  to  acknowledge  Buenos 
Ayres  as  the  government  to  which  he  was  accredited,  and  that  he  was- 
compelled  to  periortu  certain  quasi  diplomatic  duties.  Without  in- 
quirinor  into  the  facts  allep^ed  by  Mr.  Graham,  yowx  eoxrvTcaWftfc  ^».\!kw<^\. 
establish  a  precedent  which  would  authorize  a  coxiSVjWiVOA^v^^i- 
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matic  intercourse  with  a  foreign  gOTernment  not  recognized  by  the 
United  States,  and  especially  with  a  revolting  province  then  at  war 
with  its  parent  government,  with  which  we  were  then  holding  diplo- 
matic intercourse. 

Tour  committee  report  the  following  amendment  to  Senate  bill : 
Strike  out  the  8th  and  9th  lines,  ^' sum  of  $2,254  25,"  and  insert 
$4,479  60. 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     (   Report 
3d  Session.     S  (  No.  148. 


WILLIAM  K.  JENNINGS  AND  OTHERS. 

[To  accompany  bill  S.  259.] 


January  24,  1857. 


Mr,   Clinqman,  from  the  Committee  on  Foreign  Aflfairs,  made  the 

following 

REPORT. 

Tfie  Committee  on  Foreign  Affairs,  to  whom  was  re/erred  Senate  JnU 
No.  259,  which  provides  compensation  to  W.  K.  Jennings  and  Aphia 
Jennings,  Heni^  A.  Wise,  Ann  Robinson,  Edward  Rudd,  and  Mary 
Martin,  for  certain  slaves  taken  and  carried  away  by  the  British 
during  the  toar  of  1812,  report : 

That  they  are  satisfied,  after  a  full  examination  of  the  evidence, 
that  the  parties  have  made  good  their  claim  to  such  portion  of  the 
unapplied  residue  of  the  funds  obtained  under  the  treaty  of  Ghent  for 
this  special  purpose,  and  the  committee  therefore  recommend  the 
passage  of  said  Senate  bill,  with  an  amendment  suggested  by  the  fol- 
lowing circumstances,  viz :  That,  inasmuch  as  there  has  been  referred 
to  this  committee  the  memorial  of  Catharine  Hodges,  widow  of  Benja- 
min Hodges,  of  the  State  of  Maryland,  praying  for  compensation  for 
the  loss  of  a  slave  taken  by  the  British  during  the  late  war,  and 
inasmuch  as  the  testimony  is  clear  and  satisfactory  that  the  negro 
man,  the  property  of  the  husband  of  said  petitioner,  was  taken  off  by 
the  British  army  on  its  return  from  Washington  to  the  fleet,  then 
lying  in  the  Patuxent,  the  committee  are  of  opinion  that  her  case  pre- 
sents a  just  and  equal  claim  to  that  of  the  others  ;  and  they,  there- 
fore, report  the  Senate  bill  back,  amended  accordingly,  with  the 
recommendation  that  it  do  pass. 


34th  Congress,  )    HOUSE  OF  REPKESENTATIVES.    (    Report 
3d  Session.     S  /No.   149. 


OSCAR  F.  JOHNSTON. 

[To  aocompanj  bill  S.  257.] 


January  24,  1857. 


Mr.  Benson,  from  the  Committee  on  Naval  AflTairs,  made  the  following 

REPORT. 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  Senate  bill  No. 
257,  **  An  act  for  the  relief  of  Oscar  F.  Johnston,  a  passed  midship- 
man in  the  United  States  navy,"  have  had  the  same  under  considera- 
tion and  report : 

That  the  facts  in  this  case  are  succinctly  stated  in  the  Senate  report, 
viz  :  That  they  find  the  petitioner  entered  the  naval  service  as  an  acting 
midshipman  in  1846  ;  that  his  warrant  as  a  passed  midshipman  hears 
date  June  8,  1852  ;  but  that,  owing  to  his  absence  from  the  United 
States  on  duty,  his  examination  could  not  take  place  until  June  8, 
1853.  That,  in  consequence  thereof,  the  department  decided,  on  June 
9,  1853,  (which  decision  was  sustained  by  the  Attorney  General,)  that 
the  memorialist  could  only  he  paid  as  a  passed  midshipman  from  the 
date  of  his  examination.  The  committee  are  of  the  opinion  that  the 
memorialist  is  clearly  entitled  to  the  pay  of  a  midshipman  from  the 
date  of  his  warrant,  and  accordingly  report  a  bill  for  his  relief. 

The  committee  report  back  the  bill  without  amendment,  and  recom- 
mend its  passage. 


34iH  OomwBB,  I   HOUSE  OF  BEPBESENTATIVES.    (  Beport 
Zd  Session.     \  \  No.  160. 


EDWARD  MATTINGLY. 


Jarua&t  so,  1867. — Ordered  to  be  printed. 


Mr.  Enowi/ton^  from  the  Committee  of  Claims,  made  the  foUowing- 

REPORT. 

The  Committee  of  Claims  y  to  whom  was  re/erred  the  petition  of  Edward 
Mattingly,  praying  for  additional  compensation  for  his  services  as  in- 
spector of  customs  at  Oeorgetoumy  D,  C.y  have  had  the  same  under 
oonsiderationj  and  report: 

That  the  evidence  in  this  case  fails  to  substantiate  the  claim.  The 
letter  of  Hon.  James  Guthrie,  Secretary  of  the  Treasury,  dated 
November  14,  1854,  and  directed  to  Mr.  Mattinglj,  stating  both  the 
law  and  the  usage  of  the  department  under  it,  is  conclusive,  in  the 
estimation  of  your  committee,  showing  as  it  does  that  the  petitioner 
has  no  further  claim  upon  the  government  for  his  services  as  inspector 
of  the  customs  at  said  port. 


4th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    «   Report. 
3d  Session.     \  \  No.  151. 


ELEANOR  GARDINER. 


Jauu^t  30,  1867.-  Ordered  to  be  printed. 


Mr.  Taylor,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

^he  Committee  of  Claims j  to  whom  was  referred  the  memorial  of  Mrs. 
Uleanor  Gardiner,  widow  of  Henry  Gardiner,  with  the  papers  ac- 
companying it,  have  had  the  sam^  under  consideration,  anarq)ort  : 

The  claim  is  for  the  value  of  the  dwelling  house  and  barn  alleged 
o  have  been  destroyed  by  the  British  in  the  war  of  1812,  upon  the 
arm  of  her  husband,  St.  Charles's  county,  in  the  State  of  Maryland. 

It  is  alleged  that  the  battle  of  St.  Leonard's  creek  was  fought  upon 
the  farm  of  Mr.  Gardiner,  in  1814,  and  that  regular  soldiers  of  the 
Dnited  States  and  militia  were  stationed  on  a  portion  of  the  farm,  and 
that  this  fact  occasioned  the  battle.  In  the  deposition  of  Samuel 
rurner,  taken  in  1836,  he  states  that  he  was  quartermaster  or  deputy 
quartermaster  of  the  militia  in  1814 ;  that  the  militia  were  encampeci 
%  short  distance  from  the  farm;  that  the  farm  was  visited  by  the  militia 
for  the  purpose  of  reconnoitring  and  viewing  the  enemy ;  and  that 
lome  few  days  after  the  arrival  of  the  British  vessels  at  the  mouth  of 
;he  St.  Leonard's  creek,  the  buildings  on  the  farm  were  destroyed, 
le  further  states  that  the  battle  of  St.  Leonard's  creek,  fought  by 
ihe  United  States  troops,  was  fought  on  this  farm. 

There  is  nothing  whatever  to  show  that  the  buildings  in  question 
vere  ever  occupied  for  military  purposes,  or  that  their  destruction 
vas  a  consequence  of  their  having  had  a  military  character  imparted 
o  them  at  any  time ;  and  your  committee,  therefore,  respectfully  re- 
^mmend,  for  the  reasons  given  in  their  report  on  the  case  of  Rinaldo 
Fohnson  and  Ann  E.  Johnson,  that  the  claim  of  the  memorialist  be 
ejected. 


34Tn  Congress,  )   HOUSE  OP  REPRESENTATIVES.    (    Report 
3d  Seaaion.     \  {  No.  152. 


JAMES  E.  KILGOUR,  EXECUTOR  OF  WILLIAM  KILGOUR. 


January  30,  1857. — Ordered  to  be  printed. 


Mr.  Tatlor,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims^  to  whom  was  referred  the  memorial  of  Jam^ 
E,  Kilgonr^  eocecutor  of  William  KUgour^  deceased^  with  the  accom- 
panying papers  J  have  had  the  same  under  consideration^  and  report : 

The  claim  of  the  memorialist  is  for  compensation  for  buildings  and 
moveable  property  destroyed  by  the  enemy  in  the  war  of  1812  on  the 
plantation  of  the  late  William  Kilgour,  situated  on  the  Patuxent  river, 
m  the  State  of  Maryland,  and  which  extended  back  some  two  miles 
from  the  river.  The  property  alleged  to  have  been  destroyed  con- 
sisted of  two  large  barns,  tobacco,  wheat,  a  carriage,  bacon,  many  head 
of  (XjUtle,  dkc.  The  memorial  is  exceedingly  vague  in  every  respect.  It 
Goes  not  state  the  quantities  of  the  various  moveables  destroyed,  in 
what  particular  buildings  they  were  contained,  nor  at  what  point  on 
the  plantation  these  moveables  were  at  the  time  of  their  destruction, 
or  at  what  particular  point  on  it  the  buildings  destroyed  were  placed. 
There  is  nothing  in  the  memorial  which  asserts  in  direct  terms  that 
the  buildings  destroyed  were  actually  occupied  by  the  military  forces 
of  the  United  States  by  order  of  an  agent  of  the  government,  or  of 
their  commanding  officer,  at  the  time  of  their  destruction,  or  that  the 
moveables  in  question  were  made  use  of,  detained,  or  in  any  way  em- 
ployed by  the  military  forces  at  the  time ;  but  there  is  much  in  it 
which  gives  rise  to  the  contrary  belief. 

The  statements  contained  in  the  depositions  filed  in  support  of  the 
claim  are  as  vague  and  indefinite  as  the  memorial.  Ex  parte  deposi- 
tions are  at  all  times  a  kind  of  evidence  entitled  to  no  great  weight, 
unless  they  bear  upon  specific  facts  of  such  a  character,  and  are  made 
at  such  a  time  that  the  persons  giving  them  may  be  convicted  of  per- 
jury if  they  are  false.  The  depositions  filed  in  this  case,  as  well  as 
in  others  of  a  similar  description^  are  not  of  a  character  to  give  rise 
to  convictions  in  favor  of  the  claims  preferred.  In  the  first  place  they 
were  taken  at  such  periods  after  the  occurrences  to  which  they  purport 
to  refer,  that  there  would  naturally  be  great  room  for  error  growing 
out  of  the  lapse  of  time,  and  the  treacheries  of  memory  ;  and  in  the 
next  place  the  statements  are  so  general  and  indefinite,  that  if  they 
had  beea  made  the  very  day  after  the  occutreucea  lefetted^  ^vslA  <iQX3id 
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be  relied  on  implicitly,  still  all  the  statements  contained  in  them  miglit 
be  true,  and  yet  no  shadow  of  foundation  be  laid  for  a  claim  against 
the  government  in  conformity  to  the  spirit  of  the  acts  of  1816,  1818, 
and  1825. 

The  plantation  of  Mr.  Kilgour  was  large.  Captain  Woodburn,  in 
his  deposition,  speaks  vaguely  of  the  occu^tion  of  the  premises — not 
the  buildings,  &c.  This  would  be  true,  if  the  forces  of  the  United 
States  marched  upon  any  portion  of  it  and  halted.  George  H.  Aloj, 
(No.  4,)  who  resided  on  the  farm,  speaks  of  the  destruction,  but  does 
not  say  a  word  of  any  military  occupation  by  the  United  States.  The 
testimony  of  John  Long,  (No.  6,)  who  was  a  militiaman,  is  quite 
confused  ;  but  the  conclusion  to  be  derived  from  it  is,  that  the  British 
were  in  possession  of  the  premises,  and  that  the  Americans  advanced 
thereon  ;  not  that  there  was  any  occupation  of  any  of  the  buildings, 
&c.,  that  would  bring  them  within  the  principle  of  the  act  of  1816, 
and  the  acts  amendatory  of  it.  George  N.  Alvey  (No.  10)  says, 
that  in  1814  Captain  Kilgour  moved  his  tobacco  and  other  property 
from  the  bams  on  the  waters  of  the  Patuxent  to  a  remote  part  of  his 
land,  and  put  them  in  other  barns  of  his  about  two  miles  from  the 
river. 

The  statements  contained  in  all  the  depositions  are  confused  both  as 
to  the  position  of  the  buildings  and  property  destroyed  and  of  the 
militia ;  but  it  seems  clear  from  the  whole  tenor,  first,  that  the  militia 
which  opposed  the  landing  of  the  British,  if  there  were  any  there  to 
make  opposition  to  it,  were  near  the  Patuxent  river,  and  that  they 
did  not  occupy  the  buildings  on  the  plantation  at  the  time. 

2.  That  the  orders  said  to  have  been  given  by  the  commanding 
general  to  attack  the  British  were  given  after  the  British  were  in 
possession  of  the  buildings,  (Nos.  5  and  6.) 

3.  That  the  tobacco  and  other  property  destroyed  were  at  some  con- 
siderable distance  from  the  scene  of  tne  contest,  and  from  that  part  of 
the  plantation  where  the  buildings  were  situated,  in  which  some  of 
the  witnesses  say  that  the  baggage,  &c.,  of  some  of  the  militiamen 
were  at  times  deposited. 

4.  That  there  never  was  at  any  time  any  occupation  of  any  build- 
ings, on  the  plantation,  by  an  organized  military  forces  by  authority  of 
an  agent  or  ofiScer  of  the  government,  of  a  kind  to  impart  to  them  or 
any  of  them  a  military  character,  and  your  committee,  for  the  reasons 
assigned  in  the  case  of  Binaldo  Johnson  and  Ann  E.  Johnson,  there- 
fore recommend  that  the  claim  of  the  memorialist  be  rejected. 


Memorial  of  James  E,  Kilgour^  executor  of  William  Kilgour^  deceased. 

To  the  honorable  Senate  and  House  of  Bepresevdatives  of  the  United 

States  : 

The  memorial  of  James  E.  Kilgour,  executor,  &c.,  of  William 
Kilgour,  deceased,  late  of  the  county  of  St.  Mary's  and  State  of  Mary- 
land, respectfully  represents  and  showeth  :  That  the  father  of  your 
petitioner,  William  KiV^owt  ,  ^^^«b%^d^  ^tlor  to  and  during  the  last 
war  with  Great  BritaVu,  ^a^  «b  ^\a.xiXfcT  yq.  ^^x^  ^mW\s&i\A  ^xid  inde- 
pendent circumBtaiiceB,  m  >J^^  ^i\^^\.^\fc  ^I^vwti\vw^\.  ^V^\.Siw^^\ 
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Kilgour  resided  upon  or  near  the  Patuxent  river,  and  his  plantation 
«nd  woodland  extended  back  for  tke  digtamce  of  two  miilef  or  more 
from  said  river. 

The  said  William  Kilgour,  im  the  early  part  of  said  war,  w»s  actively 
engaged  as  a  partisan,  and  serv<ed  for  a  part  of  the  time  as  captain  of 
the  State  militia  of  Maryland. 

That  during  the  year  1814,  this  section  of  country  heoamw  the  active 
•seat  of  war,  in  consequence  of  the  British  appearing  in  like  waters  of 
the  Patuxent,  with  a  considerable  fleet  and  force. 

That  the  whole  military  defence,  consisting  chiefly  of  l8ie  Maryland 
State  militia,  «nder  the  command  of  Brigadier  General  Philip  Stewart.. 
was,  during  this  period  of,  threatened,  and  actual  duvasionr  renf> 
•dezvoosed  in  the  counties  of  St.  Mary's  and  Charles,;  that  the  pre^ 
mises  and  buildings  of  William  Kilgour,  as  will  he  «een  from  the 
papers  accompanying  this  memorial,  were  frequently  «nd  commonly 
used  for  purposes  of  depot  and  quarters  hy  order  e^lf  commanding 
officers;  that  the  barns  and  other  buildings  of  Baid  William  Kiilgour 
(where  his  tobacco  and  other  valuable  property  was  situated)  were  qojq- 
monly  used  by  the  said  troops  of  the  said  command  of  €reneral  Steiw:4t 
to  deposit  their  arms,  ammunition,  baggage,  &c. 

Tour  memorialist  further  represents  and  shows  that  the  British 
forces  did  land,  march  through  the  premises  of  said  Kilgour,  burn 
and  destroy  a  great  deal  of  valuable  property,  and  taking  with  thenn 
much  more. 

Your  memorialist  further  flhows  that  the  very  day  the  British  landed 
end  destroyed  this  valuable  property,  including  two  large  barns* 
tobacco,  one  carriage,  wheat,  bacon,  andjmany  hwsad  of  cattle,  &c., 
that  tho  advance  guard  of  Captain  Hungerford's  oompany,  of  Chf  rles 
county,  was  ordered  to  the  premises  of  said  William  Kilgour,  which 
they  did,  and  occupied  with  two  field  pieces ;  that  shortly  thereafter 
the  enemy  landed,  the  American  troops  retreated,  and  the  enemy 
proceeded  to  burn,  pillage,  and  destroy. 

Your  memorialist  alsa  shows  that  a  short  time  before  the  enemy 
landed  to  destroy  and  pillage  as  aforesaid,  an  American  officer  in 
command  of  the  baggage  wagon,  &g.^  was  upon  said  premises.  No 
one  can  entertain  a  doubt  that  the  property  was  destroyed  by  the 
British,  in  consequence  of  the  occupation  and  use  of  saidbuildiugs  and 
premises  by  the  American  forces,  duly  ordered  there. 

Your  memorialist  asks  that  a  proper  bill  be  passed  for  his  relief  as 
the  legal  representative  of  said  William  Kilgour,  deceased,  directing 
the  Secretary  of  the  Treasury  to  ascertain  the  extent  and  value  of  the 
buildings  and  property  destroyed  and  carried  away  by  British  troops 
during  the  late  war,  and  to  pay  the  amount  thereof. 

Your  memorialist  further  represents  that  this  form  of  prayer  and 
application  is  made  to  conform  to  the  precedent  in  a  case  precisely 
similar,  passed  at  the  last  Congress,  (chap.  180.)  That  the  said 
William  Kilgour  and  James  F.  Sothoron  lived  on  adjoining  planta- 
tions, and  the  property  was  destroyed  under  the  same  circumstances 
identically. 

And  your  memorialist  will  ever  pray,  &c. 

JAMES  ^ILGcOTS^, 

ExeciuiLoT  ^  &»• 
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No.  1. 
Deposition  of  Captain  William  Woodbum. 

State  of  Maryland,  St.  Mary* a  county j  to  unt : 

Be  it  remembered  that  on  this  twenty-fourth  day  of  Jannary, 
eighteen  hundred  and  fifty,  before  me,  the  subscriber,  a  jii-tici*  of  the 
peace  of  the  State  and  county  aforesaid,  personally  appears  William 
Woodburn,  and  makes  oath  on  the  Holy  Evangely  of  Almighty  God, 
that  he  held  a  captain's  commission  during  the  late  war  with  Eng- 
land^ and  commanded  the  third  company  of  the  first  battalion  of  the 
forty- fifth  regiment  of  Maryland  militia;  that  in  the  month  of 
July,  eighteen  hundred  and  fourrteen,  then  under  the  orders  of 
Major  John  Chappelear,  who  commanded  said  battalion,  he  did  oo- 
cupy  the  premises  of  William  Kilgour,  of  St.  Mary's  county, 
Maryland,  before,  and  on  the  very  day  that  the  British  forces  landed 
and  marched  np  to  said  premises,  drove  him  off,  took  possession  of 
said  premises,  and  burnt  and  destroyed  barns,  wheat  and  tobacco, 
and  carried  oflf  other  property,  to  wit:  cattle,  sheep,  bacon,  sine, 
and  various  other  articles  not  recollected  ;  That  he  was  near  being 
captured  and  driven  ofif  by  a  superior  force ;  he  retreated  from  thence 
near  the  main  body  of  the  American  forces,  which  occupied  a  position 
not  far  distant,  and  soon  after  reaching  there  I  saw  the  flames  which 
issued  from  the  barns  then  on  fire. 

In  testimony  whereof,  the  said  William  Woodburn  hath  hereunto 
subscribed  his  name. 

WILLIAM  WOODBURN. 

Sworn  to  and  subscribed  before  me,  on  the  day  and  year  herein 
before  written. 

H.  FOWLER, 
Justice  of  the  Peace  for  St.  Mary's  county  j  Md. 


Maeyland,  St.  Mary's  county ^  to  wit  : 

I  hereby  certify  that  H.  Fowler,  gentleman,  before  whom  the  afore- 
going afiSdavit  appears  to  have  been  made,  and  who  hath  thereto 
subscribed  his  name,  was,  at  the  time  of  so  doing,  and  still  is,  a 
justice  of  the  peace  of  the  State  of  Maryland,  in  and  for  St.  Mary's 
county  aforesaid,  duly  commissioned  and  sworn  ;  and  that  to  all  acts 
by  him  done  in  that  capacity  full  faith  and  credit  are  due  and  ought 
to  be  given,  as  well  in  courts  of  justice  as  thereout. 

In  testimony  whereof,  I  have  set  my  hand  and  affixed  my  seal  this 
[l,   s.l  twenty-ninth  day  of  January,  1850. 

WILLIAM  T.  MADDOX, 
Clerk  St.  Mary's  county  court. 


JAMES    £•   KILOOUR. 

No.  2. 
Deposition  of  George  HdUy. 


State  op  Maryland,  \  ,      .. 
St.  Mary's  county,    y^^^' 


Be  it  remembered  that  on  this  sixth  day  of  August,  1849,  before 
me,  the  subscriber,  a  justice  of  the  peace  of  the  State  and  county 
aforesaid,  personally  appears  George  Holly,  who  makes  oath  on  the 
Holy  Evangely  of  Almighty  God  that  he  was  a  joint  tenant  of  a  part 
of  a  tract  of  land  belonging  to  William  Kilgour,  when  his,  the  said 
Kilgour's,  property  was  burned  and  destroyed  by  the  British,  in  the 
year  1814,  and  that  he  saw  General  Stewart  and  suite  (American 
officers)  occupy  the  said  premises  belonging  to  the  said  Kilgour  a 
few  days  previous  to  the  landing  of  the  British,  at  which  time  and 

E lace  tney  burned  and  destroyed  the  said  Kilgour' s  property.     And 
e,  the  said  deponent,  further  says,  that  he  conducted  General  Stew- 
art from  the  premises  aforesaid  across'to  Captain  James  F.  Sothoron's, 
where  he  could  get  a  view  of  the  British  fleet,  then  occupying  the 
Patuxent  river. 
Sworn  to  before 

H.  MATTINGLY,  of  Jno., 
Justice  of  the  Peace  for  St.  Mary's  county. 


St.  Mary's  county,  to  wit: 

I  hereby  certify  that  Henry  Mattingly,  of  John,  gentleman,  before 
whom  the  within  deposition  appears  to  have  been  taken  and  made^ 
was,  at  the  time  thereof,  and  still  is,  one  of  the  justices  of  the  peace  of 
the  State  of  Maryland  in  and  for  St.  Mary's  county  aforesaid,  duly 
commissioned  and  qualified,  and  that  to  all  whose  acts  as  such  due 
faith  and  credit  are  due  and  ought  to  be  given,  as  well  in  courts  of 
justice  as  thereout. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
[l.  s.]  seal  of  my  office,  this  fourth  day  of  December,  1849. 

W.  T.  MADDOX, 
Clerk  St.  Mary's  county  court. 


No.  3. 

Deposition  of  CdUmd  B.  J.  Heard. 

State  op  Maryland,  >     . . 
St.  Mary's  county y   \ 

Be  it  known  that  on  this  fifth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-nine,  before  me,  the  sub- 
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scriber,  one  of  the  jii8tice»  of  the  peace  of  the  Slate  of  Maryland  in 
and  for  said  county,  personally  appears  Colonel  Benedict  J.  Heard, 
who,  after  being  dcdy  sworn  according  to  law,  deposes  and  says : 
That  he  was  adjutant  of  the  Maryland  militia,  in  the  45th  regiment, 
in  the  year  1814,  up  to  about  the  first  of  August ;  and  that,  while  he 
was  adjutant  in  said  regiment.  General  Philip  Stewart  wus  brigadier 
general  and  commander-in-chief  of  that  portion  of  the  American 
forces  on  duty  in  Charles  and  St.  Mary's  counties,  in  the  State  of 
Maryland,  and  that  John  Cbappelear  was  a  major  in  the  45th  regi- 
ment on  or  about  that  year. 
Sworn  before 

JO.  SPALDINQ. 


Statk  of  Martlaih),  ?  .       ••  . 
St.  Mary's  county ^    J 


I  hereby  certify  that  Joseph  Spalding,  gentleman,  before  whom  the 
aforegoing  deposition  appears  to  nave  been  made,  and  who  hath  ther^ 
to  subscribed  his  name,  was  at  the  time  of  so  doing,  and  still  is,  a 
justice  of  the  peace  of  the  State  of  Maryland  in  and  for  St.  Mary's 
county  aforesaid,  duly  commissioned  and  sworn  ;  and  that  to  all  acts 
by  him,  done  in  that  capacity,  full  faith  and  credit  are  due  and  ought 
to  be  given,  as  well  in  courts  of  justice  as  thereout. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  seal 
r  1  of  my  office,  this  sixth  day  of  December,  eighteen  hundred 
'-^•^•J- and  forty-nine. 

WM.  T.  MADDOX,  J.  P. 


No.  4. 

Depoaitum  of  George  N.  Jlvey. 

I,  the  undersigned,  do  hereby  certify,  that  in  the  year  eighteen 
hundred  and  fourteen  I  resided  on  a  farm  belonging  to  Captain  Wil- 
liam Kilgour,  and  on  the  said  farm  there  was  a  good  dwelling  house, 
two  large  barns,  meat  house,  dairy,  and  many  other  convenient  out- 
houses, and  in  the  barns  there  was  deposited  between  thirty  and  forty 
hogsheads  of  tobacco  prized,  and  some  several  bulks  of  unprized  to- 
bacco ;  also,  a  large  crop  of  wheat  in  the  straw,  and  a  crop  of  rye  in 
the  same,  together  with  all  the  farming  implements ;  and  that  some 
time  in  July,  in  the  year  aforesaid,  the  British  army  marched  to  the 
said  farm,  about  nine  o'clock  in  the  morning,  and  first  entered  the 
dwelling-house,  and  commenced  searching  in  every  place,  unlocking 
every  drawer  and  closet,  and  rifling  them  of  their  contents,  even 
female  clothing  not  excepted ;  from  thence  to  the  meat  house,  and 
took  a  large  quantity  of  bacon,  lard,  &c.,  and  carried  it  away  ;  then 
to  the  dairy,  where  tYivsit  eon^wcX.  ^:lr^^^<^  ^ti-^'OvsIycl^  m  the  annals  of 
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history— drinking  milk  and  committing  the  greatest  waste  of  every 
kind  ;  again  they  entered  the  dwelling,  where  they  found  a  large  box 
of  soap  and  a  new  man's  saddle,  which  they  took  and  carried  off 
without  any  hesitation  ;  and  then  they  proceeded  to  the  barns,  where 
they  found  a  new  seine  and  rope  and  a  single-wheel  carriage,  which 
they  took  and  carried  away  also ;  they  continued  their  unwarrantable 
conduct  in  this  manner — searching,  plundering,  tearing  ofif  the  weather- 
boarding  of  the  corn-house,  catching  poultry  of  every  description, 
which  they  carried  oflf — ^until  about  two  o'clock  in  the  evening,  bid- 
ding all  farewell ;  taking  care  to  set  both  barns  on  fire,  and  staying 
around  them  to  see  that  they  and  their  contents  were  entirely  con- 
sumed 

In  testimony  whereof,  I  do  hereby  set  my  hand,  this  twenty-sixth 
day  of  January,  in  the  year  of  our  Lord  eighteen  hundred  and  fifty. 

GEO.  N.  ALVET. 

Sworn  and  subscribed  before  me  on  the  day  and  year  above  written. 

H.  MATTINGLT,  op  Jno., 
Justice  of  the  Peace  in  and  for  St.  Mary's  county  ^  Md. 


State  op  Maryland,  \.      .. 
St.  Mary's  county,    \^^^' 


I  hereby  certify  that  H.  Mattingly„  of  Jno. ,  gentleman,  before  whom 
the  aforegoine  affidavit  appears  to  have  been  made,  and  who  hath 
thereto  subscribed  his  name,  was  at  the  time  of  so  doing,  and  still  is, 
a  justice  of  the  peace  of  the  State  of  Maryland  in  and  for  St.  Mary's 
county  aforesaid,  duly  commissioned  and  sworn  ;  and  that  to  all  acts 
by  him  don^  in  that  capacity  full  faith  and  credit  are  due  and  ought 
to  be  given,  as  well  in  courts  of  justice  as  thereout. 

In  testimony  whereof,  I  have  set  my  hand  and  affixed  the  seal  of  my 
Tt  a  1  office,  this  twenty-ninth  day  of  January,  eighteen  hundred. 
L^-  ^-J  and  fifty. 

WM.  T.  MADDOX, 
Clerk  St.  Mary's  county  court. 


No.  5. 
Deposition  of  John  Long. 

State  op  Maryland,  Charles  county ,  to  wit : 

I  hereby  certify  that  during  the  late  war  between  the  United  States 
and  Great  Britain,  in  the  year  1814^  I  was  a  private  soldier  in  Captain 
John  Briscoe's  company  of  Maryland  militia,  under  the  command  dl 
General  Philip  Stewart.  We  did  use  and  occupy  the  premises  and 
buildings  of  William  Kilgour  when  his  property  was  burnt  and  de- 
Btroyed,  and  hy  order  of  General  Philip  Stewart  ,\)ofti\i^iQt^  ^\A^Xet 
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the  burning  and  destroying  in  July ;  and  on  the  very  day  said  Wil- 
liam Kilgour's  property  was  burnt  and  destroyed,  General  Phih'p 
Stewart  did  order  the  officers  and  soldiers  under  his  command  to  march 
down  on  said  Kilgour's  premises  and  attack  the  enemy.  We  did 
march  down,  as  ordered,  with  our  General  Philip  Stewart,  to  the 
aforesaid  Kilgour's  premises,  and  in  the  very  act  of  charging  on  them, 
when  the  general  was  met  by  a  man  and  informed  the  British  force 
was  superior  in  number ;  and  it  was  then  that  General  Stewart  ordered 
us  to  fall  back.  I  further  state,  that  the  British  destroyed  everything 
that  William  Kilgour  had,  that  a  destroying  and  plundering  army 
could,  except  the  land  on  which  William  Kilgour  lived,  and  left  Wil- 
liam Kilgour  without  the  common  necessaries  of  life,  that  is  to  say,  for 
food  and  raiment.  In  a  word,  I  cannot  express  anything  worse  than 
the  depredations  committed  by  the  British.  1  further  saith  the  balls 
they  fired  at  the  houses  I  found  in  the  fields  of  said  Kilgour.  I  will 
further  state,  that  William  Kilgour  had  burnt  and  destroyed  about 
forty  thousand  pounds  of  tobacco  and  barns,  &c,j  destroyed  and  car- 
ried o£f  all  manner  of  stock  and  poultry,  and  in  August  carried  off 
all  kinds  of  fruit  and  corn  crop,  and  garden  vegetables :  left  him 
some  fodder,  but  no  corn. 

In  testimony,  I  have  hereunto  signed  my  name,  this  22d  day  of 
February,  1850. 

JOHN  LONG. 


State  of  Mabtland,  Charles  county,  to  wit  : 

On  this  22d  day  of  February,  1850,  before  me,  the  subscriber,  a 
justice  of  the  peace  in  and  for  the  State  and  county  aforesaid,  person- 
ally appeared  John  Long,  and  made  oath  upon  the  Holy  Evangely  of 
Almighty  God  that  the  foregoing  statement  is  bona  fide  true,  as 
therein  set  forth,  to  the  best  of  his  knowledge  and  belief. 

Sworn  before 

ELIJAH  W.  DAY,  J.  P. 


State  of  Maryland,  Charles  county,  to  wit  ; 

I  hereby  certify  that  Elijah  W.  Day,  esquire,  before  whom  the  afore- 
going affidavit  appears  to  have  been  made,  and  who  has  thereto  sub- 
scribed his  name,  was  at  the  time  of  so  doing,  and  still  is,  a  justice  of 
the  peace  of  the  State  of  Maryland,  in  and  for  Charles  county  afore- 
said, duly  commissioned  and  qualified. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
r        I  affixed  the  seal  of  Charles  county  court,  this  twenty-second  day 
LL.  S.J  ^£  F^ij^ary,  in  the  year  of  our  Lord  eighteen  hundred  and 
fifty. 

KIOHARD  H.  MITCHELL, 

CWV  CjV.o.*t\ftA  county  court. 
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No.  6. 

Affidavit  of  John  Alvey,  in  case  of  WHliam  Kilgour's  claim. 

State  op  Maryland,  \  .       .. 
St.  Mary's  county.    Y^^^' 

Be  it  remembered  that  on  this  seventeenth  day  of  January,  183T,  be- 
fore me,  the  subscriber,  a  justice  of  the  peace  of  the  State  and  county 
aforesaid,  personally  appears  John  Alvey,  and  made  oath  on  the  Holy 
Evangely  of  Almighty  God  that  he  was,  during  the  late  war,  in  eigh- 
teen hundred  and  fourteen,  between  the  United  States  and  Great 
Britain,  a  soldier  in  Captain  John  Briscoe's  company,  of  the  forty-fifth 
regiment  of  the  Maryland  militia ;  that  he,  together  with  other  soldiers 
of  the  American  forces,  were  in  the  habit  of  rendezvousing  in  the  houses 
on  the  premises  of  Captain  William  Kilgour,  where  his  barns,  tobacco, 
and  other  property  was  burnt  and  destroyed  by  the  British  forces ;  that 
he,  together  with  others,  were  in  a  habit  of  depositing  their  guns,  arms, 
and  ammunition  in  the  houses  of  the  aforesaid  premises  ;  that  he  did 
aid  in  depositing  straw  and  other  forage  in  the  barns  aforesaid  for  the 
use  of  some  of  the  American  forces,  which  contained  Captain  William 
Kilgour' s  tobacco  and  other  property  ;  that  the  British  did  march  up 
to  the  said  houses,  set  fire  to  the  said  forage,  burning  the  same,  to- 
gether with  the  barns,  tobacco,  &c.;  he  further  deposeth  and  sayeth, 
that  he  verily  believeth  that  had  not  the  baggage  and  other  property 
which  belonged  to  some  of  the  American  forces  been  deposited  and  left 
in  the  houses,  his,  Kilgour's,  barns  would  not  have  been  burnt  by  the 
British  forces ;  deponent  further  stateth,  that  he  was  in  the  habit  of 
leaving  some  of  his  clothing  and  other  baggage  in  the  houses  on  the 
premises  when  ordered  ofi^,  and  on  the  very  day  that  the  aforesaid 

Eroperty  was  burnt  and  destroyed  some  of  his  clothing  and  other 
AggAge  was  left  in  the  houses  on  the  aforesaid  premises,  whilst  he 
was  on  the  heights  on  duty  close  by  when  the  destruction  took  place  ; 
the  deponent  further  sayeth,  that  he  was  taken  sick  a  short  time 
thereafter,  and  returned  to  the  dwelling  on  the  aforesaid  premises ; 
lying  one  day  in  the  said  dwelling,  suddenly  an  English  soldier  came 
to  the  house,  and  asked  the  deponent  a  great  many  questions — where 
they  (the  American  forces)  were  all  at  the  day  we  burnt  this  property, 
that  you  did  not  meet  us  here,  &c.;  he,  the  deponent,  told  him  we 
were  getting  here  as  fast  as  we  could,  but  you  happened  to  get  ahead 
of  us  on  your  way  back  to  your  boats.  I,  the  deponent,  told  the  Eng- 
lish soldier  so,  although  General  Stewart  had  ordered  us  to  retreat. 

Sworn  before  GEORGE  SLYE.     [sbal.] 


Maryland,       >  .       .. 
St.  Mary's  county.  \^^^^ 

I  hereby  certify  that  George  Slye,  gentleman,  who  appears  to  have 

taken  and  signed  the  above  deposition,  was  at  t\i^  \Aixi<^  oi  >^^\s^isx^% 

and  signing  thereof,  and  still  is,  one  of  the  3\]LBt\Cft»  oi  ^^  ^«*:fc  ^S.*^^^ 
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State  of  ]||(aryland  in  and  for  Saint  Mary's  county  aforesaid,  duly  com- 
^n^sioned  and  qualified,  and  that  to  all  acts  by  him  done  in  that 
'capacity  full  faith  and  credit  are  and  ought  to  be  given,  as  well  in 
oeurta  of  justice  as  thereout. 

In^stimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -|  seal  of  my  office,  this  third  day  of  February,  in  the  year  of  our 
•-  '    ■■'  Lord  eigl^teen  hundred  and  thirty-seven. 

JO.  HARRIS, 
Clerk  St.  Mary's  county  court. 


No.  7. 
Deposition  of  John  B,  Harris. 


State  op  Makyland,  >  .      .. 
St.  Mary's  county,    \^^^^' 


Be  it  remembered  that  on  this  twenty-eighth  day  of  January, 
eighteen  hundred  and  fifty,  before  me,  the  subscriber,  one  of  the  jae- 
tices  of  the  peace  in  and  for  the  State  and  county  aforesaid,  personally 
appeared  Jonn  Harris,  he  being  duly  sworn  on  the  Holy  Evangely  of 
Almighty  God,  deposeth  and  says :  That  he  was  a  private  soldier  in 
the  company  of  Captain  James  F.  Sothoron,  in  the  Maryland  militia 
commanded  by  General  Philip  Stewart,  in  the  year  eighteen  hundred 
and  fourteen ;  that  he  had  frequently  occupied  the  premises  belonging 
to  Captain  William  Kilgour,  and  while  there  they  had  no  tents  at  all, 
but  had  to  occupy  the  houses  instead  of  tents ;  the  deponent  further  states 
that  he  was  frequently  on  the  premises  after  the  British  burned  and 
destroyed  his  barns  and  tobacco,  wheat  and  other  property,  carried 
ofif  his  stock,  to  wit :  cattle  and  sheep,  and*  poultry  of  every  descrip- 
tion, one  new  seine  and  rope,  household  and  kitchen  furniture  to  a 
considerable  amount,  together  with  four  young  negro  men ;  deponent 
further  states  that  he  was  on  the  farm,  after  the  British  went  away, 
frequently  during  that  fall,  and  saw  a  vast  destruction  of  property, 
both  real  and  personal.  In  a  word,  he,  the  said  William  Kilgour, 
was  literally  swept  out  by  the  enemy. 

In  testimony  whereof,  I,  the  said  John  Harris,  hath  hereunto  sub- 
scribed my  name,  the  day  and  date  hereinbefore  written. 

JOHN  B.  HARRIS. 

Subscribed  and  sworn  to  before  me  the  day  and  year  hereinbefore 
written. 

GEO.  N.  ALVET, 
Justice  of  the  Peace  in  and  for  St.  Mary's  (Jo. ,  Md. 
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No.  8.  ^*     * 

Deposition  of  Leonard  Woodbum. 

State  of  Maryland,  >  ^^  ^.. .  -,      ' 

St.  Mary's  county,    ) 

Be  it  remembered  that  on  this  twenty-sixth  day  of  January,  eigh- 
teen hundred  and  fifty,  personally  appeared  before  me,  the  subscriber, 
one  of  the  justices  of  the  peace  in  and  for  the  State  and  county  afore- 
said, Leonard  Woodburn,  who  being  duly  sworn  on  the  Holy  Evan- 
gely  of  Almighty  God,  deposeth  and  says :  That  he  was  a  private 
soldier  in  Captain  John  Briscoe's  company  of  Maryland  militia,  under 
General  Philip  Stewart ;  that  they  occupied  a  position  not  far  distant 
from  where  the  British  landed  in  the  year  eighteen  hundred  and  four- 
teen, some  time  in  July,  marched  up  to  the  farm  belonging  to  Captain 
William  Kilgour,  where  they  set  fire  to  two  barns  containing  about 
forty  thousand  pounds  of  tobacco,  wheat,  and  many  other  articles,  not 
recollected,  carrying  away  with  them  bacon,  stock,  to  wit :  cattle, 
sheep,  and  poultry  of  every  description,  one  new  seine  and  rope,  and 
household  and  kitchen  furniture  to  a  considerable  amount,  wearing 
apparel,  &c.;  the  deponant  further  states  that  he  had,  previous  to  and 
after  the  destruction  of  the  aforesaid  property,  frequently  occupied  the 
premises  of  the  aforesaid  Kilgour,  and  that  it  was  a  place  of  general 
rendezvous  for  a  portion  of  the  militia  soldiers^  and  that  they  had  no 
tents. 

In  testimony  whereof,  the  aforesaid  Leonard  Woodburn  hath  here- 
unto subscribed  his  name. 

LEONARD  WOODBURN. 

Sworn  to  and  subscribed  before  me  on  the  day  and  year  herein- 
before written. 

GEO.  N.  ALVEY, 
Justice  of  the  Peace  in  and  for  St.  Mary's  Co.,  Md. 


No.  9. 

Certificate  of  James  Burroughs. 

I,  the  undersigned,  do  hereby  certify  that  in  the  year  1814,  during 
the  war  between  the  United  States  and  Great  Britain,  I  was  a  private 
soldier  in  Captain  Philip  Melton's  company  of  the  45th  regiment  of 
Maryland  militia,  under  the  command  of  General  Philip  Stewart, 
who  commanded  the  brigade ;  that  during  the  time  I  was  m  service, 
I  was  on  the  premises  where  William  Kilgour' s  property  was  removed 
to,  both  before  and  after  the  British  destroyed  the  same  ;  that  when 
we  were  there  we  occupied  the  houses  on  said  premises  belonging  to 
the  said  William  Kilgour,  as  we  had  no  tents  to  protect  us  from  the 
weather.  I  further  certify  that  I  was  on  the  said  premises  the  very 
day  that  the  British  burnt  his  two  barns  containing  a  large  C[uantity 
of  tobacco,  sajr  about  forty  thousand  pouudB,  oadi  NiV^aX  wA  ^^«t 
property  which  the  barns  contained,  and  -pVuudet^  wA  \ift»A^  ^^»* 
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stroyed  dwelling  and  other  out-houses ;  carrying  away  every  article 
of  food  that  they  could  get,  driving  before  them  all  the  stock  they 
could  find,  committing  all  manner  of  destruction  to  everything — such 
as  fruit  trees,  garden  vegetables,  all  kinds  of  poultry,  or  anything 
which  a  plundering  army  could  come  in  contact  with ;  carried  off  said 
Kilgour's  negroes  ;  took  him  prisoner  on  the  route ;  went  down  to  their 
barges,  and  soon  commenced  firing  their  twelve-pound  shot  at  the 
houses  on  the  river.  1  further  certify  that  after  they  were  gone,  that 
I  was  on  said  Kilgour's  premises,  and  saw  some  of  the  family,  who 
are  now  dead,  and  heard  them  say  that  the  British  said  that  they 
came  for  the  eoopresa  purpose  of  destroying  everything  that  Captain  W. 
Kilgour  had  in  the  world  ;  that  he  kept  up  a  camp  on  his  land,  and 
had  done  everything  in  his  power  to  prolong  the  war^  and  had  loaned 
the  government  a  great  deal  of  money  to  carry  on  the  war ;  the  ad- 
miral had  been  informed  two  weeks  ago  of  his  rendezvous  and  depot, 
and  they  came  for  the  express  purpose  of  destroying  everything  that 
William  Kilgour  had  in  the  worla,  and  they  done  bo. 

In  testimony  whereof,  I  do  hereunto  set  my  hand  and  seal  this 
r  a^  twenty  ^eighth  day  of  January^  in  the  year  of  our  Lord  eighteen 
L^-  ^-J  hundred  and  fifty. 

JAMES  BURROUGHS. 

Subscribed  and  sworn  to  before  the  subscriber  this  28th  day  of 
January,  1850. 

GEORGE  N.  ALVET, 
Justice  of  the  Peace  in  and  for  St.  Mary*s  Co.^  Md. 


State  op  Maryland,  ?  ^^  . ,  v  . 
St.  Mary's  caimty,    \  ^^  *^"- 


I  hereby  certify  that  George  N.  Alvey,  before  whom  the  aforegoing 
affidavits  appear  to  have  been  made,  and  who  hath  thereto  subscribed 
his  name,  was,  at  the  time  of  so  doing,  and  still  is,  a  justice  of  the 
peace  of  the  State  of  Maryland  in  and  for  St.  Mary's  county  aforesaid, 
duly  commissioned  and  sworn,  and  that  to  all  acts  by  him  done  full 
faith  and  credit  are  due  and  ought  to  be  given,  as  well  in  courts  of 
justice  as  thereout. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -|  seal  of  St.  Mary's  county  court,  this  twenty-ninth  day  of  Jan- 
^  '    '■'    uary,  eighteen  hundred  and  fifty. 

W.  T.  MADDOX, 
Clerk  of  St.  Mary's  county  court. 


No.  10. 

y  and  Charles  GtU^  in  case  of  Kilgour. 


State  op  Maryland,  ?  ^  ^^ . 
St.  Mary's  county,   ) 


Be  it  remembered  that  on  this  26th  day  of  July,  1837,  before  me, 
the  subscriber,  a  justice  oi  t\vek  ^e^wjfe  ^l  ^Jw^%\a^/i^^id  county  aforesaid, 
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personally  appears  George  N.  Alvey,  who  being  sworn  on  the  Holy 
fevangely  of  Almighty  God,  deposeth  and  saith  :  That  in  the  year 
1814  Captain  William  Kilgour  moved  his  tobacco  and  other  property 
from  his  barns  on  the  waters  of  the  Patuxent  to  a  remote  part  of  his 
land,  a  distance  of  two  miles  from  the  Patuxent  river,  and  deposited 
the  same  in  barns  belonging  to  said  Kilgour — when  the  English  did 
land,  march  up  and  burn  the  same  ;  the  deponent  further  saith,  that 
it  was  impossible  for  the  said  Kilgour  to  remove  the  said  property  from 
the  time  the  British  lauded  until  the  time  they  destroyed  the  same, 
which  did  not  exceed  eight  hours ;  the  deponent  further  saith,  that 
he  was  on  the  said  premises  a  short  time  before  the  said  Kilgour's 
property  was  destroyed,  and  saw  an  American  officer,  who  said  he  had 
the  command  of  the  baggage  wagon,  and  had  ordered  it  there  that 
night,  to  the  said  Kilgour's  premises. 

Sworn  to  before  H.  FOWLER. 

At  the  same  time,  personally  appears  Charles  Gill,  of  Charles 
county,  who  deposeth  and  saith:  That  he  was  in  the  militia  service  in 
the  year  1814,  under  the  command  of  General  Stewart,  who  ordered 
him,  the  said  Gill,  with  others,  to  the  number  of  two  or  three  hun- 
dred, to  the  premises  of  Captain  William  Kilgour,  on  the  same  day 
his  barns  were  destroyed  by  the  British  forces. 

Sworn  to  before  H.  FOWLER. 

St.  Mary's  county,  to  wit: 

I  hereby  certify  that  Henry  Fowler,  gentleman,  before  whom  the 
aforegoing  depositions  were  taken  and  signed,  was  at  the  time,  and 
still  is,  one  of  the  justices  of  the  peace  of  the  State  of  Maryland  for 
St.  Mary's  county  aforesaid,  duly  commissioned  and  qualified,  and 
that  to  all  whose  acts,  as  such,  due  faith  and  credit  are  and  ought  to  be 
given^  as  well  in  courts  of  justice  as  thereout. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the 
P  -1  seal  of  my  office,  this  twenty-seventh  day  of  July,  eighteen 
»■  •    •-'  hundred  and  thirty-seven. 

JO.  HARRIS, 
Clerk  St^  Mary's  county  court. 


State  op  Maryland,  >  .      .. . 
St.  Mary's  county,   J 


Be  it  remembered,  that  on  this  28th  day  of  July,  1837,  before  me, 
the  subscriber,  a  justice  of  the  peace  of  the  State  and  for  the  county 
aforesaid,  personally  appears  Charles  Gill,  who  being  sworn  on  the 
Holy  Evangely  of  Almighty  God,  that  he  was  the  second  man  in  the 
advance  guard  of  Captain  John  Hungerford's  company  of  Charles 
county,  commanded  by  General  Stewart,  during  the  late  war  between 
the  United  States  and  Great  Britain,  (to  wit,  in  the  year  1814  ;) 
that  the  advance  guard  was  ordered  to  Captain  William  Kilgour's 
premises,  with  two  field  pieces,  when  they  did  advance  and  occupy  the 
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same  for  a  short  time,  with  orders  if  they  should  meet  the  enemy,  to 
fire  on  them  ;  that  after  occupying  the  same  as  ordered  by  the  princi- 
pal oflScer  in  command,  they  retreated ;  and  on  the  same  day  the 
enemy  burnt  and  destroyed  the  barns  and  tobacco  belonging  to  the 
aforesaid  William  Kilgour. 

Sworn  before  H.  FOWLEB. 


Deposition  of  Jane  Wood, 

State  of  Maryland,  St,  Mary's  county,  to  wit : 

Be  it  remembered,  that  on  this  fifth  day  of  February,  in  the  year 
of  our  Lord  eighteen  hundred  and  fifty,  before  me,  the  subscriber,  one 
of  the  justices  of  the  peace  in  and  for  the  State  and  county  aforesaid, 
personally  appeared  Mrs.  Jane  Wood,  who,  being  duly  sworn  on  the 
Holy  Evangely  of  Almighty  God,  deposeth  and  saith :  That  some  time 
in  July,  in  the  year  eighteen  hundred  and  fourteen,  she  was  on  the 
premises  belonging  to  Captain  William  Kilgour  on  the  very  day  that 
the  British  army  landed  and  marched  up  to  the  said  premises,  it  being 
about  nine  o'clock  in  the  morning  when  they  reached  the  said  premises. 
On  their  approach  the  American  forces  retreated,  leaving  behind 
some  severed  ladies  to  protect  or  shift  for  themselves.  The  enemy 
came  to  the  house,  where  the  ladies  met  them  in  the  yard  with  a  flag. 
The  British  oflScers  told  them  to  retreat ;  that  they  should  not  be  hurt. 
That  they  had  come  on  shore  for  the  express  purpose  of  destroying 
or  carrying  away  the  tobacco^  stores,  and  all  other  property  belonging 
to  Captain  William  Kilgour  that  was  at-this  rendezvous.  The  depo- 
nent states  that  they  went  to  work  and  searched  every  trunk,  drawer, 
and  closet  belonging  to  the  dwelling-house,  plundering  and  taking 
away  every  article  which  they  might  fancy,  repeatedly  declaring  that 
they  intended  to  destroy  every  article  of  property  that  belonged  to 
Kilgour  on  the  premises  ;  they  entered  the  meat  house  and  dairy  and 
took  from  thence  a  large  quantity  of  bacon,  lard,  &c.  The  deponent 
further  states  that  they  took  from  the  dwelling  house  a  new  man's 
saddle^  and  a  number  of  articles  not  recollected,  even  female  clothing 
not  excepted.  They  continued  their  searching  and  plundering,  catch- 
ing poultry,  and  tearing  the  weather-boarding  off  the  corn  house, 
until  about  two  o'clock  in  the  evening,  when  they  proceeded  to  the 
barns^  where  there  was  from  thirty  to  forty  hogsheads  of  tobacco,  a 
large  crop  of  wheat  and  rye  in  the  straw,  a  seine  and  rope,  a  single 
wheel  carriage,  and  many  other  implements  belonging  to  the  f€u*m, 
which  they  set  on  fire  and  consumed  the  whole,  with  the  exception  of 
the  seine  and  rope  and  carriage,  which  they  took  and  carried  away 
with  them.  The  deponent  further  states  that  after  all  this  destrue- 
tion  of  property  as  aforesaid,  they  marched  down  to  their  barges,  car- 
rying with  them  various  kinds  of  stock,  poultry,  &c.,  and  embarked 
for  their  shipping,  firing  several  round  shot  at  Kilgour's  house^  which 
fortunately  did  not  take  effect,  the  balls  passing  over  the  top  of  the 
house. 
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The  deponent  further  states  that,  in  a  word,  they  literally  ruined 
Captain  William  Kilgour  as  regards  property,  leaving  him  and  family 
in  a  state  of  indigence  and  poverty,  even  being  beholding  to  his  neigh- 
bors for  the  common  necessaries  of  life. 

In  testimony  whereof,  the  said  deponent  hath  hereunto  subscribed 
her  name  the  day  and  year  hereinbefore  written. 

JANE  WOOD. 

Sworn  and  subscribed  to  before  me,  the  subscriber,  on  the  day  and 
year  hereinbefore  written. 

GEORGE  N.  ALVEY, 
Justice  of  the  Peace  in  and  for  St,  Mary's  Co.^  Md, 


Deposition  of  James  E.  Kilgour. 

State  of  Maryland,  K      v 
St.  Mary's  county,    ]  ^^  ^' 

On  this  fifth  day  of  March,  in  the  year  of  our  Lord  1850,  personally 
appeared  before  me,  the  subscriber,  one  of  the  justices  of  the  peace  of 
the  State  of  Maryland,  in  and  for  St.  Mary's  county  aforesaid, 
James  E.  Kilgour,  executor  of  William  Kilgour,  deceased,  and  made 
oath  in  due  form  of  law  that  the  facts  and  statements  contained  in  his 
memorial  to  the  Congress  of  the  United  States  for  compensation  for 
property  destroyed  by  the  British,  in  1814,  belonging  to  his  father, 
William  Kilgour,  deceased,  are,  as  he  verily  believes,  true ;  that 
many  years  ago^  to  wit :  1836-1837,  he  presented  a  memorial  to 
Congress  for  compensation,  as  aforesaid,  and  entrusted  the  attention 
of  his  said  claim  to  Daniel  Jenifer  ;  then,  in  July,  183T,  placed  it  in 
the  hands  of  the  Hon.  Eras.  S.  Key,  who  informed  me,  when  I  called 
oil  him,  in  1840,  that  I  had  established  the  claim  on  the  same  basis 
that  other  claims  had  been  allowed  by  goverment — all  he  was  wait- 
ing for  was  an  action  of  the  government — and  he  expected  that  the 
government  would  appoint  a  board  of  commissioners  to  investigate 
the  private  claims.  In  that  situation  I  rested  satisfied,  supposing  the 
case  still  pending  before  the  government ;  when  it  was  reached  I  have 
no  recollection  of  receiving  any  information  on  the  subject  from  Mr. 
Key  from  the  time  aforesaid  during  his  life,  as  I  was  not  in  Washing- 
ton city  from  March,  1841,  till  January,  1850.  Affiant  further  states, 
that  he  was  not  in  formed  of  any  report  being  made  on  the  subject  by 
any  committee.  In  1846  he  wrote  to  the  executors  of  Eras.  S.  Key  to 
ascertain  what  had  become  of  the  papers  and  proof  in  that  case,  not 
knowing  who  the  executor  was  at  the  time.  1  soon  after  received  a 
letter  from  Phil.  B.  Key,  stating  he  was  the  executor  of  his  father, 
and  if  it  met  with  my  approbation  he  would  search  up  the  papers  and 
proofs,  and  attend  to  the  case  for  me.  1  authorized  him  to  do  so. 
Some  time  about  1848,  I  received  a  letter,  signed  Addisoh  &  Tucker, 
stating  that  the  papers  and  proofs  aforesaid  had  been  placed  into  their 
hand  by  Phil.   B.  Key,  and,  if  it  met  with  my  approbation,  they 
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would  prosecute  the  said  claim  against  the  goverament  for  one  half. 
I  refused  to  reply ;  but  ordered  the  representative  in  Congress  from 
this  district  to  take  charge  of  the  papers,  as  they  had  fallen  into  the 
hands  of  strangers,  and  prosecute  the  claim.  He  wrote  me  manj 
letters  on  the  subject,  and  I  expected  every  session  of  Congress  that 
he  would  have  prosecuted  the  claim  with  success. 

The  affiant  further  states,  that  he  sent  word  to  the  said  representa- 
tive, by  his  son,  to  inform  him  what  had  become  of  his  papers  and 
proofs  in  the  year  1849  ?  His  answer  was,  "  They  were  in  the  Clerk's 
office  in  Washington."  In  that  state  of  the  case  he  went  up  to 
Washington  early  in  January,  1860,  to  look  after  the  business, 
and  after  searching  both  Clerk's  and  Secretary's  offices,  he  was  as- 
tonished to  find  no  papers  on  file,  or  had  been  since  the  year  1846; 
and  that  after  twelve  or  fourteen  days  of  perplexed  and  anxious 
search,  he  was  enabled,  in  an  attorney's  office  in  the  city,  to  find 
three  depositions  only,  taken  in  or  about  1837,  which  are  filed  with 
the  present  application ;  many  more  he  has  not  been  able  to  find,  but 
are  lost;  many  of  the  deponents  have  died  since  their  depositions  had 
been  taken,  some  others  are  living,  and  of  these  he  has  endeavored  to 
have  them  restated,  together  with,  perhaps,  five  or  six  additional 
depositions.  Affiant  makes  this  sworn  statement  because  he  is  ad- 
vised that  it  is  desired  to  be  known  why  this  claim  has  been  so  long 
delayed  from  being  made  after  proof  taken,  and  to  account  for  the 
different  dates  of  the  depositions. 

Affiant  will  here  state  that  he  omitted  to  mention  in  his  memorial 
that  the  four  negroes  mentioned  in  the  depositions  as  having  been 
carried  away  by  the  British  at  the  same  time  that  the  tobacco,  barns, 
and  other  property  was  destroyed  or  removed,  were  proven  and  paid  two 
hundred  and  eighty  dollars  for  each  by  the  commissioners,  which 
awarded  payment  for  the  negroes  carried  away  by  the  British,  as  pro- 
vided for  under  the  first  article  of  the  treaty  of  Ghent,  and  subsequent 
conventions. 

In  testimony  whereof,  the  said  affiant  has  signed  his  name,  the  day 
and  year  hereinbefore  written. 

JAS.  E.  KILGOUR. 


Subscribed  and  sworn  to  before  me,  the  subscriber,  this  fifth  day  of 
March,  1850. 

GEO.  N.  ALVEY, 
Justice  of  the  Peace  in  and  for  St.  Mary's  Co.y  Md. 


State  of  Martland,  set. 

To  all  to  whom  these  presents  shall  come,  send,  greeting  : 

Know  ye,  that  on  the  ninth  day  of  December,  anno  Domini 
eighteen  hundred  and  thirty-eight,  before  George  Combs,  register  of 
wills  for  St.  Mary's  county,  the  last  will  and  testament  of  William 
Kilgour,  late  of  St.  Mary's  county,  deceased,  was  in  common  form  of 
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law  proved,  approved,  and  exhibited^  and  that  on  the  22d  of  January, 
1839,  letters  testamentary  of  all  and  singular  the  goods,  chattels, 
rights,  and  credits  which  were  of  the  said  deceased,  or  in  any  manner 
or  way  concern  his  said  testament,  were  granted  unto  Jam&  E.  Kil- 
fcour,  one  of  the  executors  in  and  by  the  said  will  named  and  ap- 
pointed,  he  having  first  entered  into  bond  for  the  due  performan^ 
thereof  according  to  law. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
r  -j  affixed  the  seal  of  St.  Mary's  county  orphans'  court,  in  the 
«-  •    'J  year  of  our  Lord,  this  29th  day  of  January,  1850. 

G.  COMBS, 
Begister  of  Wills  for  St.  Mary's  county. 

State  of  Maryland,  )     . 
St.  Mary's  county ,    J 

I,  H.  G.  S.  Key,  chief  justice  of  the  orphans'  court,  in  and  for  the 
county  of  St.  Mary's,  and  State  aforesaid,  do  hereby  certify  that  Q. 
Combs,  whose  signature  is  annexed  to  the  aforegoing  certificate,  is 
register  of  wills  in  and  for  the  county,  and  State  aforesaid,  and  that 
his  said  certificate  and  attestation  is  in  due  form  of  law.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  29th  day  of 
January,  1850. 

H.  G.  S.  KEY,  [l.  s.] 


St.  Inigoes  P.  0.,  May  7,  1850. 

Dear  James:  I  received  your  letter  by  last  mail,  and  am  much 
pleased  to  learn  that  you  have  a  prospect  of  getting  your  claim  allowed 
by  Congress.  I  know  that  your  father,  the  late  William  Kilgour^ 
sustained  great  losses  during  the  late  lyar  with  England,  in  property 
destroyed  and  taken  off  by  the  enemy  while  lying  in  the  Patuxent 
river,  contiguous  to  his  farm.  His  farming  operations  had,  in  conse- 
quence, to  be  almost  entirely  suspended ;  his  children  were  taken  from 
school,  and  his  family  suffered,  and  have  continued  to  suffer,  the  se- 
verest privations.  In  short,  I  looked  upon  his  as  a  ruined  and  broken- 
up  family. 

You  ask  me  for  a  certificate ;  perhaps  this  letter  will  answer  the 
same  purpose.  How  much  I  should  rejoice  if  your  father's  family  were 
to  receive  compensation  for  their  long  and  severe  sufferings. 

With  my  ardent  prayers  for  your  success,  I  remain  your  affectionate 
uncle. 

0.  M.  JONES,  M.  D. 
Mr.  James  E.  Kilqoub, 

Charlotte  Holly  Maryland. 


St.  Mary's  County,  Maryland, 

January  25,  1857. 

Dear  Sir  :  You  ask  me  if  I  knew  your  father.  Captain  William 
Kilgour,  and  if  so,  to  state  what  I  recollect  of  his  circumstances 
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during  that  acquaintance.  I  answer  with  pleasure,  that  I  knew  your 
father  I'rom  my  earliest  recollection  to  the  day  of  his  death,  having 
lived  near  him  the  greater  part  of  his  life,  and  in  frequent  intercourse 
with  hith.  He  was  considered  one  of  our  best  citizens,  industrious 
and  thriving,  and  had  collected  around  him,  at  one  time,  property 
sufficient  for  the  comfortable  support  of  himself  and  family.  But  the 
war  of  1812,  1813,  and  1814,  so  disastrous  to  those  residing  upon 
the  banks  of  the  Patuxent  river,  in  Maryland,  fell,  with  all  its  crush- 
ing influence,  upon  him.  All  of  his  most  valuable  negroes  were 
taken  from  him  by  the  enemy,  most  of  his  stock,  poultry,  the  supply 
of  provision  for  the  year,  and  all  of  the  tobacco  on  hand,  crops  which 
he  had  been  accumulating  for  years,  with  the  hope  that  the  return  of 
peace  would  give  him  a  remunerating  price,  all,  all,  either  taken 
away,  or  burned.  Thus  you  see  in  a  single  day  he  was  stripped  of 
nearly  the  labor  of  his  life,  and  of  that  upon  which  he  chiefly  relied 
for  the  education  of  his  children,  and  the  support  of  himself  and  wife 
in  the  decline  of  life.  Such  a  misfortune  would  have  crushed  most  of 
us  ;  but  he  had  within  him  that  which  no  one  could  take  away — 
energy  which  never  tires,  spirit  which  never  flags.  He  rallied,  and 
although  he  never  expected  to  repair  his  losses,  for  it  was  more  than 
human  effort  could  accomplish  at  his  then  period  of  life,  and  the 
means  at  hand,  yet  he  saved  his  family  from  the  want  of  food  and 
raiment.  But  the  most  painful  attendant  of  this  misfortune  was 
the  necessity  he  was  under  of  abridging  the  education  of  some  of  his 
children,  which  I  have  often  heard  you  refer  to  with  regret,  because 
of  the  want  of  their  labor  for  the  general  support  of  the  family.  If 
there  ever  was  a  claim  upon  government  which  demanded  prompt 
settlement,  in  ray  poor  judgment,  his  was  one  ;  and,  although  he  died 
without  receiving  it,  and  is  now,  I  hope  happy,  yet,  I  trust  the  gov- 
ernment will  now  make  an  e<Jbrt  to  repair  the  injury  done  the  family 
by  paying  it  to  you  without  hesitation. 

Wishing  you  great  success,  I  am,  dear  sir,  your  obedient  servant, 

GEORGE  THOMAS. 

Captain  James  E.  Kilgour. 


34th  Congress,  I    HOUSE  OF  KEPRESENTATIVES.     C  Report 
3d  Session.     \  }  No.  153. 


SAMUEL  M.  PUCKETT. 

[1V>  aooompanj  bill  H.  R.  No.  786.] 


January  30,  1857. 


Mr.  Lake,  from  the  Committee  on  the  Judiciary,  made  the  following 

REPORT. 

TJie  Judiciary  Committee,  to  whom  toas  referred  the  memorial  of  Samuel 
M.  Pucketty  have  had  the  same  under  oonsideraiiony  and  now  report: 

That  about  the  Ist  of  October,  1837,  William  M.  Gwinn,  then  the 
United  States  marshal  for  the  State  of  Mississippi,  by  authority  of  a 
distress  warrant  issued  from  the  Treasury  Department  of  the  United 
States  against  one  Wiley  P.  Harris,  register  of  the  land  office  at 
Columbus,  in  said  State,  sold  as  the  property  of  the  said  Harris  cer- 
tain tracts  of  land,  situate  in  the  county  of  Neshoba,  in  said  State, 
comprising  about  eighteen  hundred  acres.  The  land  was  sold  at  pub- 
lic auction,  and  on  a  credit  of  one,  two,  and  three  years^  for  the  sum 
of  ten  thousand  six  hundred  and  eighty-nine  dollars  and  forty-one 
cents,  ($10,689  41.)  John  E.  Richardson  and  the  memorialist  be- 
came the  purchasers  thereof,  and  executed  three  promisory  notes, 
together  with  John  S.  Gooch,  to  the  United  States,  for  the  sum  afore- 
said. These  notes  have  been  sued  on  by  the  United  States  and  judg- 
ments rendered  thereon  against  the  makers  thereof,  who,  excepting  the 
memorialist,  are  insolvent  and  dead.  The  memorialist  paid  some 
five  thousand  dollars  on  these  judgments. 

The  marshall,  at  the  sale  thus  spoken  of,  did  not  convey  the  said 
land  to  the  purchasers,  nor  has  he  or  any  subsequent  marshall  made 
a  title  to  the  purchasers  thereof.  As  the  sale  was  made  on  time,  it 
does  not  strike  the  committee  as  strange  that  no  title  was  made,  as 
the  security  for  the  purchase  money  was  thereby  increased  by  its 
being  withheld.  The  purchasers  were  not  put  in  possession  of  the 
land  purchased,  nor  have  they  ever  had  possession  of  the  same. 

From  the  documentary  proofs  accompanying  the  memorial,  your 
committee  are  convinced  that  the  said  Wiley  P.  Harris  never  owned 
the  land  which  the  marshall  sold  as  his  property,  and  consequently 
your  memorialist  and  his  co-purchaser  (Richardson)  acquired  under- 
that  sale  no  title  whatever. 

The  memorialist  prays  that  he  may  be  released  from  the  judgments 
now  standing  against  him,  on  account  of  this  purchase,  and  reim- 
bursed the  amount  paid  by  him  in  part  satis&ction  thereof.     It  ap- 


34th  CoNGRffls,  I    HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     \  }  No.  163. 


SAMUEL  M.  PUCKETT. 

[1V>  aooompanj  bill  H.  B.  No.  786.] 


January  30,  1857. 
Mr.  Laes,  from  the  Oommittee  on  the  Judiciary,  made  the  following 

REPORT. 

The  Judiciary  Committee  ^  to  whom  axis  referred  the  memorial  of  Samad 
M.  Puchett^  have  had  the  same  under  considerationy  and  now  report: 

That  about  the  Ist  of  October,  1837,  William  M.  Gwinn,  then  the 
United  States  marshal  for  the  State  of  Mississippi,  by  authority  of  a 
distress  warrant  issued  from  the  Treasury  Department  of  the  United 
States  against  one  Wiley  P.  Harris,  register  of  the  land  office  at 
Columbus,  in  said  State,  sold  as  the  property  of  the  said  Harris  cer- 
tain tracts  of  land,  situate  in  the  county  of  Neshoba,  in  said  State, 
comprising  about  eighteen  hundred  acres.  The  land  was  sold  at  pub- 
lic auction,  and  on  a  credit  of  one,  two,  and  three  years^  for  the  sum 
of  ten  thousand  six  hundred  and  eighty-nine  dollars  and  forty-one 
cents,  ($10,689  41.)  John  E.  Richardson  and  the  memorialist  be- 
came the  purchasers  thereof,  and  executed  three  promisory  notes, 
together  with  John  S.  Gooch,  to  the  United  States,  for  the  sum  afore- 
said. These  notes  have  been  sued  on  by  the  United  States  and  judg- 
ments rendered  thereon  against  the  makers  thereof,  who,  excepting  the 
memorialist,  are  insolvent  and  dead.  The  memorialist  paid  some 
five  thousand  dollars  on  these  judgments. 

The  marshall,  at  the  sale  thus  spoken  of,  did  not  convey  the  said 
land  to  the  purchasers,  nor  has  he  or  any  subsequent  marshall  made 
a  title  to  the  purchasers  thereof.  As  the  sale  was  made  on  time,  it 
does  not  strike  the  committee  as  strange  that  no  title  was  made,  as 
the  security  for  the  purchase  money  was  thereby  increased  by  its 
being  withheld.  The  purchasers  were  not  put  in  possession  of  the 
land  purchased,  nor  have  they  ever  had  possession  of  the  same. 

From  the  documentary  proofs  accompanying  the  memorial,  your 
committee  are  convinced  that  the  said  Wiley  Pr  Harris  never  owned 
the  land  which  the  marshall  sold  as  his  property,  and  consequently 
your  memorialist  and  his  co-purchaser  (Richardson)  acquired  under 
that  sale  no  title  whatever. 

The  memorialist  prays  that  he  may  be  released  from  the  judgments 
now  standing  against  him,  on  account  of  this  purchase,  and  reim- 
bursed the  amount  paid  by  him  in  part  satis&ction  thereof.     It  ap- 
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pears  from  the  memorial,  that  the  purchasers  of  this  land  did  not  ' 
know  of  the  defect  in  their  title  until  after  the  judgments^were  ob- 
tained against  them,  and  the  part  satisfaction  thereof  made  as  aforesaid. 
It  is  possible  that  if  the  purchasers  had  been  aware  of  the  fact  that  thej 
had  acquired  no  title  under  the  sale  aforesaid,  and  that  therefore  their 
notes  had  been  ^iven  wholly  without  consideration,  that  this  would 
have  constituted  a  good  defence  to  the  actions  of  the  gOYernment 
against  them.  But  as  they  did  not  know  of  it,  and  it  is  a  meritorious 
defence,  your  committee  think  that  they  ought  to  have  the  benefit  of 
it  on  this  appeal  to  the  justice  of  Congress ;  and  it  matters  not,  in 
this  view  gf  the  case,  whether  the  defence  was  available  in  law,  or 
only  reliable  in  equity. 

If  this  transaction  had  taken  place  between  individuals,  your  com- 
mittee entertain  no  doubt  that  relief  could  have  been  obtained  either 
in  the  courts  of  law  or  equity. 

On  this  point  they  have  made  some  examination,  and  will  refer  to 
some  authorities. 

We  find  that  when  property,  either  real  or  personal^  has  been  sold 
under  execution,  to  which  the  defendant  had  no  title,  that  the  pui^ 
chaser  has  been  allowed  to  recover  from  the  plaintiff  on  the  execution 
to  whom  the  money  has  been  paid  by  the  sheriff. 

The  case  of  Sanders  vs.  Hamilton,  reported  in  the  third  volume  of 
Dana's  Beports,  page  660,  is  directly  in  point.  Hamilton  had  a 
judgment  against  Johnson,  the  execution  of  which  was  levied  on  per- 
sonal property,  which  was  sold  by  the  sheriff,  and  purchased  hj 
Sanders,  tne  plaintiff  in  the  above  named  case.  The  property  thus 
purchased  and  delivered  to  him  was  recovered  by  the  rightful  owner 
m  an  action  of  detainer  against  Sanders,  who  instituted  this  suit 
against  Hamilton,  the  plaintiff,  for  whose  benefit  the  personal  prop- 
erty had  been  sold.  The  court  held  that  Sanders  could  recover, 
and  the  measure  of  damages  to  be  the  amount  paid  by  Sanders  for 
the  property. 

In  tne  same  volume,  at  page  214,  will  be  found  the  case  of  Be 
Wolf  and  others  against  Mallett's  administrators.  In  this  case  the 
court  considered  the  effect  of  a  sale  under  execution  of  a  tract  of  land 
to  which  the  defendant  in  the  execution  had  no  title,  and  say,  at  page 
219  of  the  opinion,  'Hhat  the  sale  itself  is  void  both  because  the  land 
sold  is  not  the  property  of  James  DeWolf,  senior,  and  because  if  it 
had  been  there  was  no  judgment  against  him ;  and  under  these  cir- 
cumstances, the  return  of  the  officer  on  the  execution  can  be  set  aside 
or  amended,  without  resorting  to  a  suit  in  chancery  for  that  sole  pur- 
pose." 

Your  committee  would  also  refer  to  the  case  of  Wolford  vs.  Phelps, 
reported  in  the  second  volume  of  J.  J.  Marshall's  Beports,  at  page  31. 

This  was  a  chancery  suit.  The  complainant  ( m)lford)  had  pur- 
chased at  execution  sale,  in  which  Phelps  was  plaintiff,  a  tract  of  land 
mortgaged  to  Phelps,  of  which  he,  the  purchaser,  (Wolford,)  waa 
ignorant.  The  purchaser  paid  $180  in  cash,  and  a  sale  bond  for  the 
remainder  of  the  purchase  money,  and  supposed  he  had  bought  a 
good  title,  free  from  incumbrance. 

The  complainant  piayed  to  have  the  mortgage  released,  or  the  con- 
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tract  rescinded,  and  his  $180  returned  to  him.  The  court  decreed 
that  Wolford  had  bouKht  a  fee  simple  title  to  the  land  discharged 
from  the  mortgage,  and  was  entitled  to  the  relief  prayed.  The  rea- 
soning of  the  court  in  this  case  sustains  fully  the  decisions  already 
referred  to.  They  reason  thus:  '^ Suppose  a  stranger  happens  at  a 
sale  of  land  made  imder  execution,  and  becomes  the  purcnaser ;  it 
turns  out  that  his  purchase  is  worthless  ;  he  finds  afterwards  that  the 
defendant  on  the  execution  had  no  interest  whatever  in  the  land. 
Shall  he  be  compelled  tb  part  with  his  money  for  nothing,  without 
the  semblance  of  a  consideration?  Shall  we  say  to  him  caveat 
emjUor?  We  think  not.''  They  also  maintain  that  if  the  land  was 
levied  on  by  the  direction  of  the  plaintiff  in  the  execution,  that  it  is 
a  fraud  in  him  upon  the  purchaser ;  and  if  the  sheriff  makes  the  levy 
without  instructions  from  the  plaintiff,  it  is  at  least  a  mistake,  a;id  in 
either  case  the  purchaser  is  entitled  to  relief. 

These  decisions  by  analogy  your  committee  think  sustain  the  ap- 
plication of  the  memorialist  for  relief.  He  cannot  sue  his  government 
in  chancery,  but  he  is  entitled  to  the  equable  relief  that  Oongress  can 
afford.  We,  therefore,  report  the  accompanying  bill,  and  recommend 
its  passage. 
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tract  rescinded,  and  his  $180  returned  to  him.  The  court  decreed 
that  Wolford  had  bouKht  a  fee  simple  title  to  the  land  discharged 
from  the  mortgage,  and  was  entitled  to  the  relief  prayed.  The  rea- 
soning of  the  court  in  this  case  sustains  fully  the  decisions  already 
referred  to.  They  reason  thus:  '^ Suppose  a  stranger  happens  at  a 
sale  of  land  made  under  execution,  and  becomes  the  purcnaser ;  it 
turns  out  that  his  purchase  is  worthless  ;  he  finds  afterwards  that  the 
defendant  on  the  execution  had  no  interest  whatever  in  the  land. 
Shall  he  be  compelled  tb  part  with  his  money  for  nothing,  without 
the  semblance  of  a  consideration?  Shall  we  say  to  him  caveat 
en^pior?  We  think  not.''  They  also  maintain  that  if  the  land  was 
levied  on  by  the  direction  of  the  plaintiff  in  the  execution,  that  it  is 
a  fraud  in  him  upon  the  purchaser ;  and  if  the  sheriff  makes  the  levy 
without  instructions  from  the  plaintiff,  it  is  at  least  a  mistake,  a;id  in 
either  case  the  purchaser  is  entitled  to  relief. 

These  decisions  by  analogy  your  committee  think  sustain  the  ap- 
plication of  the  memorialist  for  relief.  He  cannot  sue  his  government 
m  chancery,  but  he  is  entitled  to  the  equable  relief  that  Congress  can 
afford.  We,  therefore,  report  the  accompanying  bill,  and  recommend 
its  passage. 


4th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.     \  }  No.  153. 


SAMUEL  M.  PUCKETT. 

[Tb  accompany  bill  H.  R.  No.  786.] 


January  30,  1857. 


Ir.  Lake,  from  the  Committee  on  the  Judiciary,  made  the  following 

REPORT. 

PAe  Judiciary  Committee^  to  whom  toas  re/erred  the  memorial  of  Samud 
M.  Puckettf  have  had  the  same  under  consideratioUy  and  now  report: 

That  about  the  Ist  of  October,  1837,  William  M.  Qwinn,  then  the 
Jnited  States  marshal  for  the  State  of  Mississippi,  by  authority  of  a 
listress  warrant  issued  from  the  Treasury  Department  of  the  United 
States  against  one  Wiley  P.  Harris,  register  of  the  land  office  at 
3olumbus,  in  said  State,  sold  as  the  property  of  the  said  Harris  cer- 
tain tracts  of  land,  situate  in  the  county  of  Neshoba,  in  said  State, 
somprising  about  eighteen  hundred  acres.  The  land  was  sold  at  pub- 
lic auction,  and  on  a  credit  of  one,  two,  and  three  years^  for  the  sum 
3f  ten  thousand  six  hundred  and  eighty-nine  dollars  and  forty-one 
sents,  ($10,689  41.)  John  E.  Richardson  and  the  memorialist  be- 
came the  purchasers  thereof,  and  executed  three  promisory  notes, 
together  with  John  S.  Gooch,  to  the  United  States,  for  the  sum  afore- 
said. These  notes  have  been  sued  on  by  the  United  States  and  judg- 
ments rendered  thereon  against  the  makers  thereof,  who,  excepting  the 
memorialist,  are  insolvent  and  dead.  The  memorialist  paid  some 
five  thousand  dollars  on  these  judgments. 

The  marshall,  at  the  sale  thus  spoken  of,  did  not  convey  the  said 
land  to  the  purchasers,  nor  has  he  or  any  subsequent  marshall  made 
a  title  to  the  purchasers  thereof.  As  the  sale  was  made  on  time,  it 
does  not  strike  the  committee  as  strange  that  no  title  was  made,  as 
the  security  for  the  purchase  money  was  thereby  increased  by  its 
being  withheld.  The  purchasers  were  not  put  in  possession  of  the 
land  purchased,  nor  have  they  ever  had  possession  of  the  same. 

From  the  documentary  proofs  accompanying  the  memorial,  your 
committee  are  convinced  that  the  said  Wiley  P.  Harris  never  owned 
the  land  which  the  marshall  sold  as  his  property,  and  consequently 
^our  memorialist  and  his  co-purchaser  (Richardson)  acquired  under 
that  sale  no  title  whatever. 

The  memorialist  prays  that  he  may  be  released  from  the  judraients 
now  standing  against  him,  on  account  of  this  purchase,  and  reim- 
bursed the  amount  paid  by  him  in  part  satisfaction  thereof.     It  ap« 
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pears  from  the  memorial,  that  the  purchasers  of  this  land  did  not 
know  of  the  defect  in  their  title  nntil  after  the  judgments  were  ob- 
tained against  them,  and  the  part  satisfaction  thereof  made  as  aforesaid. 
It  is  possible  that  if  the  purchasers  had  been  aware  of  the  fact  that  they 
had  acquired  no  title  under  the  sale  aforesaid,  and  that  therefore  their 
notes  had  been  ^iven  wholly  without  consideration,  that  this  would 
have  constituted  a  good  defence  to  the  actions  of  the  goyernment 
against  them.  But  as  they  did  not  know  of  it,  and  it  is  a  meritorioos 
defence,  your  committee  think  that  they  ought  to  have  the  benefit  of 
it  on  this  appeal  to  the  justice  of  Congress ;  and  it  matters  not,  in 
this  view  of  the  case,  whether  the  defence  was  available  in  law,  or 
only  reliable  in  equity. 

I  If  this  transaction  had  taken  place  between  individuals,  your  com- 
mittee entertain  no  doubt  that  relief  could  have  been  obtained  either 
in  the  courts  of  law  or  equity. 

On  this  point  they  have  made  some  examination,  and  will  refer  to 
some  authorities. 

We  find  that  when  property,  either  real  or  personal^  has  been  sold 
under  execution,  to  which  the  defendant  had  no  title,  that  the  pur- 
chaser has  been  allowed  to  recover  from  the  plaintiff  on  the  execution 
to  whom  the  money  has  been  paid  by  the  sheriff. 

The  case  of  Sanders  vs.  Hamilton,  reported  in  *the  third  volume  of 
Dana's  Reports,  page  660,  is  directly  in  point.  Hamilton  had  a 
judgment  against  Johnson,  the  execution  of  which  was  levied  on  per- 
sonal property,  which  was  sold  by  the  sheriff,  and  purchased  by 
Sanders,  tne  plaintiff  in  the  above  named  case.  The  property  thus 
purchased  and  delivered  to  him  was  recovered  by  the  rightful  owner 
m  an  action  of  detainer  against  Sanders,  who  instituted  this  suit 
against  Hamilton,  the  plaintiff,  for  whose  benefit  the  personal  prop- 
erty had  been  sold.  The  court  held  that  Sanders  could  recover, 
and  the  measure  of  damages  to  be  the  amount  paid  by  Sanders  for 
the  property. 

In  the  same  volume,  at  page  214,  will  be  found  the  case  of  De 
Wolf  and^  others  against  Mallett's  administrators.  In  this  case  the 
court  considered  the  effect  of  a  sale  under  execution  of  a  tract  of  land 
to  which  the  defendant  in  the  execution  had  no  title,  and  say,  at  page 
219  of  the  opinion,  ''that  the  sale  itself  is  void  both  because  the  land 
sold  is  not  the  property  of  James  DeWolf,  senior,  and  because  if  it 
had  been  there  was  no  judgment  against  him ;  and  under  these  cir- 
cumstances, the  return  of  the  officer  on  the  execution  can  be  set  aside 
or  amended,  without  resorting  to  a  suit  in  chancery  for  that  sole  pur- 
pose." 

Your  committee  would  also  refer  to  the  case  of  Wolford  vs.  Phelps, 
reported  in  the  second  volume  of  J.  J.  Marshall's  Beports,  at  page  31, 

This  was  a  chancery  suit.  The  complainant  (Wolford)  had  pur- 
chased at  execution  sale,  in  which  Phelps  was  plaintiff,  a  tract  of  land 
mortgaged  to  Phelps,  of  which  he,  the  purchaser,  (Wolford,)  was 
ignorant.  The  purchaser  paid  $180  in  cash,  and  a  sale  bond  for  the 
remainder  of  the  purchase  money,  and  supposed  he  had  bought  a 
good  title,  free  from  incumbrance. 

The  complainant  prayed  to  have  the  mortgage  released,  or  the  oon- 
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tract  rescinded,  and  his  $180  returned  to  him.  The  court  decreed 
that  Wolford  had  bouKht  a  fee  simple  title  to  the  land  discharged 
firom  the  mortgage,  and  was  entitled  to  the  relief  prayed.  The  rea- 
soning of  the  court  in  this  case  sustains  fully  the  decisions  already 
referred  to.  They  reason  thus :  '^  Suppose  a  stranger  happens  at  a 
sale  of  land  made  under  execution,  and  becomes  the  purcnaser ;  it 
turns  out  that  his  purchase  is  worthless  ;  he  finds  afterwards  that  the 
defendant  on  the  execution  had  no  interest  whatever  in  the  land. 
Shall  he  be  compelled  to  part  with  his  money  for  nothing,  without 
the  semblance  of  a  consideration?  Shall  we  say  to  him  caveat 
emptor  ?  We  think  not. ' '  They  also  maintain  that  if  the  land  was 
levied  on  by  the  direction  of  the  plaintiff  in  the  execution,  that  it  is 
a  fraud  in  him  upon  the  purchaser ;  and  if  the  sheriff  makes  the  levy 
without  instructions  from  the  plaintiff,  it  is  at  least  a  mistake,  and  in 
either  case  the  purchaser  is  entitled  to  relief. 

These  decisions  by  analogy  your  committee  think  sustain  the  ap- 
plication of  the  memorialist  for  relief.  He  cannot  sue  his  government 
m  chancery,  but  he  is  entitled  to  the  equable  relief  that  Oongress  can 
afford.  We,  therefore,  report  the  accompanying  bill,  and  recommend 
its  passage. 


34th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (     Report 
3d  Session.     S  /    No.  154. 


JAMES  HALL— LEGAL  REPRESENTATIVES  OF. 

(To  accompany  bill  H.  B.  No.  787.] 


January  30,  1857. 


Bif r.  Sandidqb,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

27^6  Committee  on  Private  Land  Claims^  to  whom  was  re/erred  the 
memorial  of  John  E,  HaU^  make  the  following  report : 

By  treaty  between  the  United  States  and  the  Cherokee  Indians  west 
of  the  Mississippi,  ratified  the  23d  of  May,  1828,  a  portion  of  the  then 
territory  of  Arkansas  was  ceded  to  said  Indians ;  and  the  settlers 
I'esident  thereon  and  who  should  remove  from  such  settlement  accord- 
ing to  the  terms  of  the  treaty,  were,  by  the  eighth  section  of  the  act 
of  24th  May,  1828,  entitled  '*  An  act  to  aid  the  State  of  Ohio  in  ex- 
tending the  Miami  canal  from  Dayton  to  Lake  Erie,  and  to  grant  a 
Quantity  of  land  to  said  State  to  aid  in  the  construction  of  the  canals 
Authorized  by  law  ;  and  for  making  donations  of  land  to  certain  per- 
sons in  Arkansas  Territory,"  authorized  to  enter  with  the  proper 
Register  of  the  land  office  in  Arkansas,  a  quantity  of  land  not  exceed- 
ing two  quarter  sections.  Under  this  law  of  Congress,  as  appears 
from  a  communication  from  the  Commissioner  of  the  Land  Omce,  a 
Certificate  was  issued  to  James  Lawrence,  number  306,  on  claim 
number  213,  which  was  located  at  the  Little  Rock  land  office  on  the 
24th  July,  1851,  on  certain  lands,  and  that  the  location  was  after- 
Wards  set  aside  because  of  a  prior  claim,  not  shown  by  the  books  of 
the  local  land  office  at  the  date  of  location,  as  stated  by  Mr.  Hall,  the 
memorialist,  who  asks  permission  to  relocate  on  other  lands,  he  being 
^the  assignee  of  James  Lawrence. 

The  time  given  by  the  law  authorizing  the  previous  location  having 
expired  before  its  cancelment,  your  committee  see  no  reason  why  the 
prayer  of  the  memorialist  should  not  be  granted,  and  herewith  report 
1^  bill  for  his  relief. 


34th  Congrbss,  )    HOUSE  OF  BEPRESENTATIVES.    (  Rrpoiit 
3d  Session.      V  )  No.  166. 


JOHN  TEMPLE. 

[To  acoompanj  bill  8.  393.] 


January  3C,  1867. 


Mr.  Sanbidgb,  from  the  Committee  on  Private  Land  Claims^  made 

the  following 

REPORT. 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred 
Senate  bill  No.  393,  for  the  relief  of  John  Temple,  of  Louisiana,  adopt 
as  their  own  the  report  of  the  Senate's  committee,  and  recommend  the 
passage  of  the  bill. 


In  thb  Senate  op  the  XJnitbd  States — Juiy  18,  1866. 

Mr.  Benjamin  made  the  following  report,  (to  accompany  bill  S.  393.) 

The  Committee  on  Private  Land  Claims^  to  whom  was  re/erred  the 
*'  memorial  of  John  Temple  j  praying  a  confirmation  of  his  title  to  a 
tract  of  land  within  the  Bastrop  grant/*  have  had  the  sam^  under 
oonsiderationy  and  submit  thefMowing  report: 

The  claim  of  John  Temple  was  not  filed  with  the  commissioners 
under  the  act  of  1851,  providing  for  the  adjustment  of  private  land 
claims  in  the  Baron  de  Bastrop  ^rant,  on  the  ground,  as  he  alleges  in 
his  memorial,  that  he  believed  his  claim  was  confirmed  with  the  Bona- 
venture  claim,  which  it  adjoins. 

The  committee  find  a  regular  chain  of  title  from  Morehouse  to 
John  Temple.  The  claimant  and  the  persons  under  whom  he  holds 
have  been  m  uninterrupted  possession  of  a  part  of  the  lands  since 
1807,  and  the  remainder  since  1812  and  1814,  and  the  same  has  been  / 
inhabited  and  cultivated  from  the  dates,  respectively,  up  to  this  time. 
Two  affidavits,  accompanying  the  papers,  snow  that  the  lands  have 
been  inhabited  and  cultivated  for  more  than  twenty  years. 

Your  committee  are  unanimously  of  the  opinion  that  if  this  claim 
had  been  presented  to  the  commissioners  under  the  act  of  1851,  with 
the  proofs  now  before  the  committee,  such  commissioners  would  have 
recommended  this  claim  for  confirmation. 
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The  omission  of  the  memorialist  to  present  his  claim  to  the  com- 
missioners ought  not,  in  the  opinion  of  the  committee,  defeat  the 
riffhts  of  the  claimant  under  the  act  of  1851 ;  they  therefore  report  a 
bill  to  confirm  the  memorialist  in  his  title  to  six  hundred  and  seventy 
arpents  of  land,  being  the  tract  which  he  holds  bj  a  regular  chain  of 
title  from  Morehouse,  and  upon  which  he  now  resides  ;  and  respect- 
fullj  recommend  the  passage  of  the  bill. 


34th  Congrbss,  )    HOUSE  OF  REPBESENTATIVES.     C  Rbsport 
3d  Session.     \  ?  No.  156. 


PIERBE  CAZELAR— LEGAL  REPRESENTATIVES  OP. 

^To  accompany  bill  S.  336.] 


January  30, 1857. 


Mr.  Sandidqe,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  committee  of  the  House  on  Private  Land  Claims,  to  whom  was 
referred  Senate  bill  335,  for  the  relief  of  the  heirs  and  legal  represen- 
tatives of  Pierre  Cazelar,  deceased,  agreeing  fully  to  the  report  made 
by  the  Senate's  committee,  adopt  it  as  their  own,  and  ask  that  the 
bill  be  passed  by  the  House. 


In  the  Senate  of  the  United  Statbs,  May  23,  1866. 

Mr.  Benjamin  made  the  following  report,  (to  accompany  bill  S.  336.) 

The  Committee  on  Private  Land  GlaimSy  to  which  was  referred  the 
papers  relative  to  the  private  landdaim  of  the  legal  representaiives  of 
Pierre  Cazelar ^  have  had  the  same  under  consideration  and  svbmit 
the  following  report : 

The  committee  find  a  report  on  this  claim,  submitted  to  the  Senate 
from  the  Committee  on  Private  Land  Claims,  on  the  17th  of  Febru- 
ary, 1856,  which  is  as  follows  : 

''From  the  papers  in  this  case  it  appears  that  as  early  as  1764 
these  lands  were  in  cultivation  by  a  Mr.  Carriere  ;  that  the  orphans' 
court  of  the  then  Territory  of  Orleans,  prior  to  1764,  had  put 
the  said  Carriere  into  possession  of  the  plantation  in  question  as  the 
heir-at-law  of  his  parents,  then  deceased ;  that  the  said  Carriere,  on 
July  14,  1764,  as  appears  from  a  deed  duly  certified,  &c.,  conveyed 
his  right  to  S.  Decalogue,  who,  on  March  30,  1784,  conveyed  his 
right  to  the  plantation  to  Thomas  Por6e ;  that  the  said  Por6e,  by 
deed  dated  April  18,  1806,  conveyed  the  plantation  in  question  to 
William  Flooa  ;  that  the  heirs  and  legal  representatives  of  the  said 
Flood,  then  deceased,  on  April  12,  1854,  conveyed  by  deed  all  their 
right,  title,  and  interest  to  the  plantation  in  question  to  Pirre 
Cazelar,  who  has  since  deceased.  Thus,  from  the  papers,  it  appars 
that  the  heirs  of  Pierre  Cazelar,  deceased,  wA  \.\i^^^  xwi^^x  ^\\ss^s^ 
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thej  claim,  have  been  in  possession  and  have  caltivated  the  said  plan- 
tation from  the  year  1y64  to  Jnne  24,  1854,  the  filing  of  their 
petition,  a  period  of  ninety  years.  That  the  claimants,  at  the  time 
of  the  appointment  of  commissioners  to  adjust  private  land  claims  in 
Louisiana,  did  not  file  their  claim  before  the  commissioners,  believing 
they  then  possessed  a  legal  title  to  the  land.  Tour  committee  are 
fully  of  the  opinion  that,  had  this  claim  been  submitted  to  the  com- 
missioners, they  would  have  recommended  it  for  confirmation,  upon 
the  papers  now  before  them.  Your  committee  do  not  hesitate  to  say 
that  this  is  one  of  the  most  meritorious  cases  that  has  been  presented 
to  them." 

The  committee  endorse  to  the  fullest  extent  the  report  above  set 
forth,  and  are  unanimously  of  the  opinion  that  justice  and  good  faith 
alike  demand  that  these  lands,  possessed  and  cultivated  for  ninety 
years  by  the  claimants,  or  those  under  whom  they  claim,  should  be 
confirmed ;  they  have  therefore  directed  me  to  report  the  accompany- 
ing bill,  and  respectfully  recommend  its  passage. 


34th  Congbsbs,  )  HOUSE  OF  BEPBESENTATIYES.     (  Bbport 
3d  Seaaian.     S  I  No.  157. 


JAMES  MONBOE. 


Jabuabt  so,  1867. — Ordered  to  be  printed. 


lir.  Sapp,  from  the  Committee  on  Military  Affidrs,  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs  j  to  whom  teas  referred  (he  memorioi 

of  Jamea  Monroe^  respectfully  rqport : 

The  memorialist  prays  Congress  to  pay  him  for  three  horses  which 
he  lost  in  the  war  of  1812^  in  the  public  seryice,  from  the  following 
diseases :  One  died  from  a  snake  oite,  another  from  a  dislocation  of 
the  shoulder^  and  the  third  with  the  cholic.  The  juried  of  this  sin- 
gular fatality  of  the  petitioner's  horses  is  so  long  since,  the  eyidence 
produced  to  sustain  tne  claim  so  insuflScient,  and  the  character  of  the 
same  beins  outside  of  the  rule  governing  Congress  in  allowing  relief 
for  horses  lost,  as  to  force  your  committee  to  ask  to  be  discharged  from 
its  further  consideration. 


34Ta  OoNOBESS,  )   HOUSE  OF  BEPRESENTATIVES.    (   Bbport 
3d  Session.     \  (  No.  158. 


FREDERICK  STEPHENS. 


Jawuaat  30y  1857. — Ordered  to  be  printed. 


Mr.  C.  C.  Washburne,  from  the  Committee  on  Military  Affairs^  made 

the  following 

REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  petition  of 

Frederick  Stephens ^  report: 

That  the  petitioner  represents  that  he  was  draughted  as  a  soldier 
during  the  late  war  with  Great  Britain,  at  Bainbridge,  in  the  State 
of  New  York ;  that  he  was  one  month  in  the  service  when  he  was 
taken  sick,  and  so  continued  for  several  months  ;  that  when  his  com- 
pany was  discharged,  his  name  was  not  on  the  rolls,  and  in  conse- 
quence he  was  not  paid  for  his  services.  He  asks  that  three  hundred 
dollars  may  be  allowed  him  for  his  services,  and  to  compensate  him 
for  his  sickness.  The  committee  know  of  no  principle  or  precedent 
which  would  justify  them  in  reporting  in  favor  of  paying  any  portion 
of  the  claim  of  the  petitioner  that  is  not  based  upon  actual  service. 
That  actual  service  consisted  in  doing  duty  for  one  month  in  the 
ranks ;  and  as  he  was  not  regularly  discharged,  the  committee  cannot 
presume  that  he  was  entitled  to  pay  for  a  longer  period.  If  the  pe- 
titioner's allegation  that  he  was  not  paid  was  sustained  by  other  proof 
than  his  own  oath,  the  committee  would  see  no  reason  for  refusing  to 
report  in  favor  of  allowing  him  for  his  actual  service.  The  petitioner 
having  received  a  land  warrant  for  one  hundred  and  sixty  acres,  his 
case  is  not  regarded  as  one  of  great  hardship,  or  requiring  the  inter- 
position of  Congress.  The  committee  therefore  recommend  that  the 
prayer  of  the  petitioner  be  not  granted. 


34th  Congress,  )   HOUSE  OF  REPBESENTATIVES.    <   Report 
3d  Session.      \  ?  No.  169. 


im  hti  n 


SYLVESTER  OHURCHILL,  UNITED  STATES  ARMY, 

[To  aooompanj  bill  H.  B.  No.  788.] 


January  30,  1857. 


Mr.  B.  Claek^  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  AffairSy  to  whom  was  referred  the  memoriai 
of  Sylvester  ChurchiU,  United  States  army^  respectfvUy  report : 

The  facts  in  the  case  are  fully  set  forth  in  a  report  made  to  the  Senate 
during  the  last  session  by  Mr.  Shields,  from  the  Military  Committee, 
and  are  as  follows : 

He  was  appointed  inspector  general  on  the  15th  of  September,  1841, 
to  rank  from  the  25th  June  of  that  year.  On  the  23d  August,  1842, 
a  law  was  passed  which,  among  other  things,  abolished  the  office  of 
one  of  the  two  inspector  genersSs  of  the  army. 

The  President  and  Secretary  of  War,  however,  found  it  absolutely 
necessary,  for  reasons  which  they  assign  at  length,  to  continue  both 
inspector  generals  until  the  29th  of  April,  184^,  during  which  time 
the  memorialist  discharged  the  duties  of  the  office  with  acknowledged 
zeal  and  ability. 

On  the  29th  of  Aprils  1845,  the  President  deemed  it  necessary, 
under  the  law  already  alluded  to,  to  abolish  the  office,  and  the  memo- 
rialist, bein^  the  junior,  was  honorably  discharged.  The  necessity  of 
the  service,  however,  and  the  injustice  done  to  a  meritorious  officer, 
induced  Congress  to  restore  the  office,  and  on  the  21st  January,  1846, 
the  memorialist  was  restored  to  his  former  rank  and  emoluments. 

During  the  interval  from  July  8,  1845,  until  January  21,  1846,  he 
continued  in  public  employment,  and,  by  an  oversight  in  the  act  which 
restored  his  office,  he  is  unable  to  draw  pay  for  that  period  without  a 
special  act.     The  amount  is  $1,020  14,  to  which  he  is  justly  entitled. 

The  committee  concur  with  the  War  Department  in  recommending 
that  justice  be  done  in  this  case  to  a  gallant  and  meritorious  officer. 

The  appointment  of  inspector  general  certainly  was  conferred  upon 
him  with  the  intention  that  he  should  hold  it  during  ^ood  behaviour. 
It  was  never  contemplated  that  a  contingency  could  arise  which  would 
result  in  the  abolition  of  his  office.  If  it  were,  the  memorialist  would 
certainly  not  have  given  up  his  position  in  the  army,  the  tenure  of 
which  is  life,  for  the  temporary  position  of  an  inspector  general,  which 
conferred  but  little  additional  rank.    He  would  certainly  not  have  done 
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SO  at  a  time  when  his  indisposition  to  accept  the  place  was  so  great,  that 
it  was  offered  to  him  again  after  having  been  once  declined.  Congress, 
in  restoring  the  office,  evidently  looked  at  the  case  in  such  a  point  of 
view.  It  felt  that  great  wrong  had  been  done  General  Churchill,  who, 
to  give  his  talents  to  the  government  in  a  position  for  which  he  was 
conceived  to  be  eminently  suited,  reluctantly  abandoned  the  place  of  a 
major  in  the  army,  relying  upon  the  good  faith  of  the  government 
that  the  tenure  of  the  new  position  would  be  regulated  only  by  the 
same  contingencies  which  governed  the  one  he  was  called  upon  to 
abandon.  In  restoring  the  office  to  General  Churchill  under  such  a 
pressure  of  circumstances.  Congress  evidently  intended  that  he  should 
be  paid  for  the  interval  between  the  time  of  his  discharge  and  the 
period  of  his  restoration.  But  without  reference  to  this  fact.  General 
Churchill,  during  said  interval,  performed  services  at  the  request  of 
the  officers  of  the  government,  which  afford  an  ample  consideration 
for  the  amount  of  his  salary  for  that  time.  The  committee  accord- 
ingly report  a  bill. 


34Tn  CoNQRBSS,  I    HOUSE  OF  REPRESENTATIVES.    (  •  Report 
3d  Session.     J  (  No.  16Cf. 


HARRISON  HOUGH. 


Jajiuabt  30^  1857. -Ordered  to  be  printed. 


Mr.  Benson,  from  the  Committee  on  Naval  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Naval  Affairs ^  to  whom  was  referred  the  petition  of 
Earriso9LMoughy  late  a  purser*  s  clerk  in  the  navy,  praying  for  com- 
pensationfor  time  lost  by  sickness,  have  had  the  same  under  considera- 
tion, and  report : 

That  the  prayer  of  said  petition  ought  not  to  be  granted,  for  the 
reasons  assigned  by  the  Secretary  of  the  Navy,  in  a  letter  dated  Jan- 
uary 10,  1857,  which  is  made  a  part  of  this  report. 


Navy  Department, 

January  10,  1857. 

Sir  :  Your  letter  of  the  7th  instant,  enclosing  the  petition  of  Mr. 
Harrison  Hough,  having  been  referred  to  the  Fourth  Auditor  of  the 
Treasury,  he  reports  to  me  that  he  does  **  not  know  of  any  instance  in 
which  pay  has  been  allowed  to  a  person  as  purser's  clerk  under  cir- 
cumstances similar  to  those  of  the  petitioner.  A  purser  is  allowed  by 
law  but  one  clerk.  Mr.  Hough  had  been  clerk  to  Mr.  Fauntleroy, 
the  purser  of  the  frigate  Savannah,  but  he  had  been  removed,  and 
anotner  appointed  in  his  place,  who  did  the  duty  and  received  the  pay. 
Mr.  Hough  had  ceased  to  be  attached  to  the  vessel  in  that  or  any  other 
capacity,  and  therefore  was  not  entitled  under  the  existing  laws  to  any 
compensation."  The  petition  is  herewith  returned. 
I  am,  very  respectfully,  your  obedient  servant, 

J,  C.  DOBBIN. 

Hon.  Samuel  P.  Benson, 

Chairman  Committee  Naval  Affairs,  H.  B, 


34Tn  C0NQRH88,  I  HOUSE  OF  REPRESENTATIVES.  (     Report, 
3d  Session.      J  {    No,  161. 


RACHEL  FOX. 

[To  aooompany  bill  H.  B.  No.  790.] 


Jakuart  30,  1857. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Bevdutionarv  Pensions^  to  whom  the  petition  and 
papers  in  the  ca^e  of  Rachel  FoXy  undow  of  WiUiam  FoXj  were 
referred f  have  had  tne  same  under  consideration^  and  beg  leave  to 
report: 

That  the  claimant  sets  forth  in  her  petition  that  long  before,  and 
during  the  rerolutionary  war,  she  resided  in  her  uncle's  family,  (Col. 
George  Miller,)  in  the  village  of  Germantown,  county  of  Philadelphia, 
Pennsylvania;  that  on  the  4th  October,  1777,  and  during  the  time  in 
which  the  battle  was  fought  at  Germantown  in  that  year,  and  as  she 
was  standing  at  the  door  of  the  house  of  her  uncle,  an  American 
officer,  wounded  and  faint  with  loss  of  blood,  staggered  in  and  be- 
sought her  to  give  him  a  drink  of  water,  which  she  hastened  to  do, 
and  when  she  returned  with  a  pitcher  full,  she  found  him  so  weak 
and  exhausted  that  she  was  obliged  to  hold  it  to  his  lips,  and  whilst 
in  the  act  of  so  doing,  she  was  assaulted  by  a  gigantic  Scotchman,  a 
soldier  in  the  British  army,  who  attempted  to  insult  her,  and  she 
resisting  he  drew  a  broadsword  and  struck  her  across  the  shoulder  to 
about  half-way  between  it  and  the  elbow,  inflicting  a  deep  and  danger- 
ous wound.  Immediately  after  the  wound  was  received,  a  British 
officer  passed  by,  and  having  seen  the  attack,  ordered  him  under 
guard,  and  sent  for  a  surgeon  of  the  English  army,  who  dressed  the 
wound.  This  wound  left  the  arm  disabled  to  a  great  extent  in  the 
early  part  of  her  life,  causing  much  pain,  and,  ultimately,  it  became 
paralyzed.  That  the  husband  of  said  Rachel  Fox  was  also  a  soldier 
m  the  war  of  the  revolution,  from  the  beginning  to  the  end  of  the 
same,  at  intervals.  That  his  service  was  rendered  only  as  a  draughted 
militia  man,  or  as  a  substitute  for  some  one  else,  but  never  as  an  enlisted 
soldier.  That  he  served  under  Captain  Humphrey  Williams,  and 
under  Captain  William  Renshaw,  and  was  at  the  battles  of  Brandy- 
wine,  Paoli,  Germantown,  Elizabethtown,  Princeton,  New  Bruns- 
wick, and  other  places  which  she  does  not  now  recollect ;  that  her  said 
husband  died  many  years  ago,  at  the  age  of  e\g\A7-io\VT^V\>JtL^\)X»^^^x 


2  RACHEL    rOX. 

having  received  any  bounty  from  government,  and  that  she  has  never 
received  any  bounty,  either  from  the  State  of  Pennsylvania  or  from 
the  general  government.  She  now  prays  that,  in  consideration  of  the 
services  of  her  husband  and  the  wound  she  has  received,  from  which 
she  never  recovered,  that  your  honorable  bodies  will  place  her  name 
on  the  pension  list,  or  grant  her  such  additional  aid  as  may  seem 
proper. 

She  accompanies  her  statement  with  the  affidavit  of  Dr.  A.  M. 
Cassidy,  surgeon  of  the  69th  regiment  of  the  Pennsylvania  militia," 
who  corroborates  the  same  as  to  the  nature  and  extent  of  the  wound 
she  received,  and  states  that  it  is  four  inches  in  breadth,  and  that  from 
the  same  it  has  produced  a  total  paralysis  of  the  arm. 

There  are  three  other  witnesses,  each  of  whom  testify  to  the  high 
respectability  of  Rachel  Fox  and  her  husband,  William  Fox,  and  of 
the  condition  of  her  arm  ;  who  state  that  they  have  known  her  for 
many  years,  and  believe  that  from  the  statements  frequently  made  by 
the  said  Rachel  Fox  and  her  husband  that  it  was  produced  as  afore- 
said. 

These  witnesses  also  state  that  they  have  frequently  heard  William 
Fox,  the  husband  of  the  petitioner,  speak  of  the  incidents  and  cir- 
cumstances relative  to  the  battles  through  which  he  had  passed  ;  that 
he  was  at  the  battles  of  Germantown,  Paoli,  Brandywine,  Princeton, 
and  others,  and  that  they  are  fully  satisfied  of  the  truthfulness  of 
these  statements. 

Your  committee  are  satisfied  as  to  the  credibility  of  the  statements 
of  the  claimant,  and  that  she  is  entitled  to  the  favorable  consideration 
of  Congress,  both  on  account  of  the  service  of  her  said  husband  and 
that  of  the  wound  she  received  while  in  the  discharge  of  so  humane  a 
duty  as  that  of  rendering  aid  to  a  wounded  American  officer,  in  con- 
sequence of  which  she  has  been  made  a  cripple  for  life. 

Congress  originally  provided  pensions  for  those  of  the  revolutionary 
soldiers  who  should  become  disabled  by  wounds  in  the  service  of  their 
country. 

Your  committee  can  draw  no  equitable  distinction  between  the  case 
in  point  and  that  of  a  soldier,  and  in  view  of  the  peculiar  circum- 
stances of  the  case,  viz :  that  of  the  misfortune  she  suffers,  in  con- 
nexion with  the  fact  that  her  husband  had  been  a  soldier  for  a  long 
time,  they  would  recommend  that  her  name  be  placed  on  the  pension 
roU^  under  the  act  of  4th  July,  1836,  to  continue  during  her  natural 
life,  and  for  this  purpose  report  a  bill. 


34Tn  CoNQRESS,  I   HOUSE  OF  REPRESENTATIVES.    (    Repokt 
MSeasim,     S  i  No.  162. 


JOHN  NEAL— CHILDREN  OF. 

[To  acoompany  bill  H.  B.  No.  792.] 


January  30,  1857. 


Mr.  Broom,  from  the  Committee  on  Revolationary  Pensions,  made  the 

following 

REPORT. 

The  Committee  on  RevdvJtionary  Pensions^  to  whom  was  r^erred  the 
petition  of  A.  O.  Neal^  son  of  John  Nealf  deceasedy  ask  leave  to  re- 
port: 

That  it  appears  from  the  declaration  of  A.  G.  Neal,  based  npon  the 
oft-repeated  statements  of  his  father  in  his  lifetime,  and  from  the 
affidavit  of  Elizabeth  Easter,  a  sister  of  the  soldier,  that  John  Neal 
was  a  revolutionary  soldier ;  and  by  the  affidavits  of  two  other  wit- 
nesses, who  had  known  him  for  forty  years,  that  he  was  always  looked 
upon  as,  and  believed  to  have  been,  a  revolutionary  soldier. 

The  petitioner  states  that  his  father  often,  in  his  lifetime,  spoke  of 
his  right  to  a  pension,  and  said  that  the  records  of  South  Carolina 
would  furnish  proof  of  his  service.  The  indents  furnished  by  the 
comptroller,  of  South  Carolina  show  a  lar^e  amount  of  service  in  the 
name  of  John  Neal,  although  the  name  is  spelt  sometimes  Neil,  at 
others  Neal. 

The  petitioner  states  that  himself,  Jessee  Neal,  and  Elizabeth  Neal, 
are  the  only  surviving  children  of  the  said  John  Neal,  deceased,  late 
of  Mississippi. 

Your  committee  are  of  opinion  that  this  is  a  meritorious  claim,  and 
report  a  bill  accordingly. 


I 


34th  Congrhss,  )     HOUSE  OF  REPRESENTATIVES.    (  Report 
3d  Session.     ]  (  No.  IBS- 


COL.  BENJAMIN  WILSON— LEGAL  REPRESENTATIVES  OP. 

[To  aooompany  bill  H.  R.  No.  793.] 


January  30,  1857. 


Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions^  mado  the 

following 

REPORT. 

The  Committee  on  Revcluiionary  Pensions,  to  whom  ioas  re/erred  the 
memorial  of  the  legal  representatives  of  Colonel  Betyamin  Wilson^ 
report: 

The  memorial  of  the  children  and  other  heirs  of  Colonel  Benjamin 
Wilson,  late  of  Harrison  county,  in  the  State  of  Virginia,  deceased, 
represent:  That  their  said  ancestor  entered  the  military  service  of  that 
State  (then  a  colony)  as  early  as  the  year  1774,  when  he  served  as 
lieutenant,  under  Governor  Dunmore,  against  the  hostile  Indians, 
and  that  he  continued  to  hold  commissions  in  the  State  militia,  rising 
through  the  successive  grades,  until  the  year  1795;  that  during  the 
period  of  the  revolution  he  was  frequently  in  active  service,  and  that 
after  the  close  of  that  contest  he  was  from  time  to  time  in  arms 
against  the  Indians,  until  the  frontier  was  quieted  by  the  treaty  of 
Greenville  in  1795,  about  which  time  he  resigned  the  commission  he 
had  held  since  the  year  1781  as  colonel  of  Harrison  county  militia. 

In  support  of  these  allegations,  the  memorialists  refer  to  the  histo- 
ries of  the  times,  in  which  Colonel  Wilson  had  obtained  such  reputa- 
tion as  to  be  mentioned  by  name  with  high  commendation,  and  to 
certain  documents  recovered  from  among  the  few  which  at  this  late 
day  remain  of  the  private  papers  of  the  deceased  veteran. 

The  memorialists  assimilate  the  services  of  their  ancestor  during 
the  revolution  to  those  of  the  officers  of  the  Virginia  State  and  conti- 
nental lines,  and  ask  an  allowance  equivalent  to  the  commutatioD  of 
half  pay  granted  to  those  officers. 

Although  the  evidence  produced  proves  much  of  the  service  alleged, 
and  the  committee  are  satisfied  by  the  historical  and  other  references 
that  all  of  it  was  p^Qrformed,  they  are  not  prepared  to  recommend  the 
extension  of  the  commutation  to  any  other  officers  than  those  to  whom 
it  was  promised  by  the  resolutions  of  the  continental  Congress,  and 
cannot,  therefore,  report  a  bill  in  conformity  with  the  prayer  of  the 
memoriallfite. 
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With  regard,  however,  to  the  claim  for  services  reodered  suhee- 
quently  against  the  Indians,  the  case  is  different. 

It  is  historically  known  that  from  the  commencement  of  the  revo- 
lution to  the  conclusion  of  the  treaty  of  Greenville,  the  western  fron- 
tier of  Virginia  was  harassed  incessantly  by  threatened  or  actual  Indian 
hostilities ;  and  Colonel  Wilson  was  undoubtedly,  from  his  mili- 
tary rank,  experience,  and  standing  in  the  community,  one  of  the 
foremost  in  the  defence  of  the  settlements.  Indeed  it  is  stated,  from  a 
source  of  unquestionable  authority,  that  his  residence  was  the  refuge 
of  the  surrounding  settlers  in  time  of  danger,  and  was  then  and  long 
thereafter  known  as  '*  Wilson's  fort." 

It  is  only,  however,  during  a  portion  of  this  period  that  the  services 
of  Colonel  Wilson  were  of  such  a  nature,  and  are  established  by  such 
evidence,  as  to  afford  ground  of  such  claim  as  can  be  recognized  by  this 
government  according  to  the  existing  practice. 

It  appears  from  original  instructions  now  produced,  signed  by 
General  Henry  Knox,  Secretary  of  War,  and  issued  on  the  13th  of 
April,  1790,  that  at  that  date  the  general  government  determined  to 
tate  more  efficient  measures  for  the  relief  of  the  western  frontier,  and 
in  this  paper  directions  are  given  for  calling  into  service  portions  of 
the  militia  of  the  county,  for  stating  the  accounts  of  tho  men  engaged, 
and  for  proving  their  service  in  such  form  as  to  obtain  payment  from 
General  Harman,  or  the  commander  of  the  United  States  troops  on 
the  Ohio,  under  whose  direction  such  service  was  to  be  rendered.  It 
was  expressly  stated  that  the  arrangement  was  but  an  experiment, 
and  could  not  be  continued  unless  great  care  and  economy  should  be 
observed  by  the  militia  officers  in  the  use  of  this  discretionary  power. 
These  instructions  were  received  by  Colonel  Wilson,  as  proved  by  an 
endorsement  thereon  in  his  own  hand,  on  the  10th  of  August,  1790; 
and  it  further  appears  by  original  returns  made  by  him.  and  a  report 
signed  by  him  as  colonel  of  Harrison  county  militia,  that  scouts  or 
rangers  were  detailed  for  duty,  under  these  instructions,  at  various 
periods  from  that  date  to  the  2d  of  December,  1792  ;  that  the  general 
government  assumed  payment  of  those  who  were  in  service  when  the 
instructions  were  received,  retrospectively,  from  the  1st  of  May,  1790,  a 
date  subsequent  to  that  of  the  instructions,  but  several  months  prior 
to  their  receipt  by  Colonel  Wilson,  and  that  the  last  payment  made 
by  him  was  on  the  17th  of  March,  1794. 

The  precise  nature  of  the  services  performed  by  Colonel  Wilson  in 
reference  to  these  details  is  not  established  fully  by  the  original  docu- 
ments produced.  In  one  case  only  is  it  distinctly  stated  that  he  him- 
self ordered  out  the  men  ;  but  there  can  be  no  doubt,  from  the  man- 
ner in  which  the  returns  were  made  by  him,  and  from  the  fact  that  he 
stated  the  accounts  and  paid  off  the  men,  that  he  acted  under  the  in- 
structions above  mentioned,  and  discharged  all  the  duties  thereby  im- 
posed. The  services  thus  rendered  appear  in  every  respect  similar  to 
those  performed  by  militia  officers  in  certain  cases  during  the  late  war 
with  Mexico,  '*  in  organizing  volunteers,"  which  have  been  paid  for 
under  the  general  acts  of  March  2,  1847,  (9  Stat.  206,)  and  June  2, 
1848,  (9  Stat.  236,)  and  the  committee  are  of  opinion  that  the  services 
of  Colonel  Wilson  bVioxvV^  \>^  xetJiMXkKt^Xft^  wi  >(5w^  %A.mQ  principle ; 
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they  therefore  report  a  hill  allowing  pay  from  the  date  when  he  re- 
ceived the  instrnctions  from  the  Secretary  of  War  to  the  date  of  the  dis- 
charge of  the  last  detachment  of  militia  called  out  in  pursuance  thereof. 
This  period  is  little  more  than  half  that  which  would  be  arrived  at  by 
taking  for  its  commencement  the  date  when  the  United  States  assumed 
payment  of  the  militia,  and  for  its  termination  the  date  of  the  last 
payment  made  by  Colonel  Wilson  to  the  said  troops.  Though  these 
dates  perhaps  mark  strictly  the  beginning  and  end  of  Colonel  Wil- 
son's service  as  proven,  under  the  authority  of  the  United  States  ;  yet 
his  service  is  not  shown  to  have  been  continuous,  and,  under  the  cir- 
cumstances, cannot  be  supposed  to  have  been  so.  Payment  for  the 
shorter  period,  therefore,  is  all  that  the  claimants  are  entitled  to 
expect. 


mi  CoNQREss,  )  HOUSE  OF  REPRESENTATIVl^S.     (  Ref 
^^  Session.      \  •        (  No. 


Report 
164. 


IDANIEL  MALLORY— LEGAL  REPRESENTATIVES  OF. 

[To  accompany  bill  H.  R.  No.  789.] 


January  30,  1857. 


-    Faulkner,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

^  Committee  on  Military  Affairs,  to  whom  was  re/erred  the  memorial 
^  the  legal  representatives  of  Daniel  Mallory,  deceased,  have  had 
^e  same  under  consideration ^  and  respedfvUy  report : 

Zt  appears  that  in  the  early  history  of  the  national  armories,  from 
^  scarcity  of  that  peculiar  kind  of  labor  and  skill  required  in  the 
nufacture  of  small-arms,  a  practice  to  a  very  limited  extent  pre- 
iled  of  having  boys  of  fourteen  or  fifteen  years  of  age  bound  to  the 
irernment  as  apprentices.  These  indentures  of  apprenticeship  were 
jTilarly  executed  between  the  father  on  behalf  of  his  child,  and  the 
perintendent  on  behalf  of  the  government.  They  were  modelled 
»on  the  law  and  usage  of  the  State  where  the  national  armory  was 
cated.  In  Virginia,  and  no  doubt  in  Massachusetts,  the  provision 
BIS  invariably  inserted,  requiring  the  government  to  teach  the  ap- 
rentice  the  trade  and  business  of  an  armorer,  to  give  him  an  elemen- 
iry  education,  and  at  the  expiration  of  his  term  of  service  two  suits 
f  clothes. 

It  appears  from  a  letter  of  Mr.  Calhoun,  dated  on  the  3d  of  April, 
320,  written  when  he  was  Secretary  of  War,  '^  that  the  records  of 
lat  department  do  not  furnish  any  evidences  that  the  superinten- 
)nt  was  authorized  to  take  apprentices  to  learn  the  traae  of  an 
morer."  Whether  the  records  of  the  War  Department  show  evi- 
mce  of  such  authority  or  not,  or  whether  any  such  authority  in 
int  of  fact  ever  was  given,  it  is  nevertheless  an  unquestionable  fact 
at  such  a  practice  did  prevail  for  a  short  period  at  the  national 
mories.  Two  instances  of  the  kind  have  been  brought  to  the  atten- 
m  of  the  committee :  one,  that  of  Daniel  Johnson,  already  provided 
r  by  a  special  act  of  Congress;  the  other,  the  claim ilo^  xslxArx  ^<^xl« 
leratioD, 

The  two  cases  appear  to  be  identical  in  a\\  t\ie\T  m«A^rv»\  S».^\a* 
ejr  were  both  bound  by  indentures  of  apprenticee^iVp  t^:^  ^^  ^«^ 
erlntendent  of  the  United  States   armory  at  HaxipCT^^  ^«tT^^^ 
1  the  trade  of  armorers,  from  the  date  of  t\ie\T  m^e^twx^^^>a»xa^ 
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they  should  attain  the  age  of  twenty-one  years,  and  were  entitled 
under  their  indentures  to  board,  clothing,  and  lodging,  and  a  certain  ! 
portion  of  education,  and  at  the  expiration  of  their  service  to  two 
suits  of  clothes.  They  both  diligently  aud  faithfully  performed  the 
duties  of  their  apprenticeship  durine  its  whole  term,  without  receiying 
the  benefits  of  the  education,  and  the  two  suits  of  clothes,  which  the  j 

f:oTernment  was  bound  by  the  terms  of  the  indenture  to  give  them.    | 
n  the  case  of  one  of  these  parties,  (Daniel  Johnson,)  Congress  paid   ; 
him  the  value  of  what  he  was  entitled  to  at  the  hands  of  govern-  "1 
ment,  which  it  estimated  to  be  $194,  the  aggregate  cost  of  what  his 
schooling  and  clothing  would  have  amounted  to.     In  the  case  of 
Daniel  Mallory,  the  committee  deem  him  to  have  been  entitled  to  a 
like  measure  of  relief,  and  accordingly  report  a  bill  giving  to  his  legal 
representatives  one  hundred  and  ninety-four  dollars. 


( 


V 


34th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
3d  Session.      S  i  No.  165. 


JOSEPH  B.  JOYAL. 

[To  accompany  bill  H.  R.  No.  794.] 


January  30,  1867. 


Mr.  K.  Miller,  from  the  Committee  on  Revolutionary  Pensions^  made 

the  following 

'   REPORT. 

The  Committee  on  Revolutionary  Pensions^  to  whom  was  referred  the 
petition  of  Joseph  B,  Joyaly  praying  for  bounty  land  on  account  of 
the  services  of  his  father  in  the  revoltUionary  war,  and  for  increase 
of  pension,  report : 

That  as  appears  from  the  evidence  and  papers  on  file  in  the  Pension 
Office,  and  sent  down  to  your  committee  at  their  request,  the  father  of 
the  petitioner,  John  B.  Joyal,  at  the  breaking  out  of  the  revolutionary 
war,  was  an  inhabitant  of  Canada,  and  on  the  approach  of  General 
Montgomery's  army  in  Canada,  in  1775,  he  joined  the  continental 
regiment,  commanded  by  Col.  James  Livingston,  in  Captain  Pau- 
lent's  company,  and  was  detached  and  went  with  Col.  Ethan  Allen  to 
the  attack  of  Montreal,  when  taken  prisoner ;  made  his  escape  and 
joined  his  said  regiment  and  marched  to  Quebec;  and  was  present 
and  engaged  in  the  battle  when  General  Montgomery  was  killed. 
That  after  raising  the  seige  of  Quebec,  and  on  the  retreat  of  the 
American  army,  his  regiment  was  engaged  in  the  battle  at  Three 
Rivers,  where  he  was  made  a  prisoner,  with  some  others,  and  sent  to 
Sorel,  where  he  was  tried  by  a  court  martial  and  condemned  to  hard 
labor  during  the  war,  and  if  found  again  in  arms  was  to  be  shot. 
That  he  was  removed  to  Isle-aux-Noix,  where  he  was  compelled  to 
labor  on  the  fortifications  for  two  years  and  upwards,  and  then  let 
out  on  parol  to  his  home,  at  Belisle,  to  the  end  of  the  war.  In  1792, 
he,  with  his  son,  the  petitioner,  moved  into  the  State  of  Vermont  and 
was  pensioned  under  the  act  of  June  7,  1832,  and  died  at  Swanton, 
Vermont,  the  23d  December,  1848,  at  the  age  of  one  hundred  and 
eight  years. 

It  further  appears  from  proclamations  by  authority  of  Congress  (see 
Journals  of  Congress,  1774,  vol.  1,  pages  40  to  48,  74  to  76,  and  245 
to  246)  that  inducements  and  promises  of  protection  were  made  to  the 
Canadians  if  they  would  join  us  in  our  independence.  And  again 
Congress  '*  resolved  that  provision  ought  to  be  made  by  law  for  do- 
nating of  land  to  the  refugees  from  the  British  provinces  of  Canada 
and  Nova  Scotia,  pursuant  to  the  resolves  of  Congress  of  the  2Sd  of 
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t 

4pril,  1783,  and  the  13th  of  April,  1785,"  (see  Journals  of  C!ongre88, 
Tol.  2,  page  632.)  It  appears  that  Congress,  in  addition  to  what  New 
York  granted  to  the  Canadian  and  Nova  Scotia  refugees,  allowed  to 
privates  100  acres  of  land,  and  that  New  York  allowed  500  acres^ 
making  600  acres  to  each  soldier,  but  in  the  returns  made  the  name 
of* said  Joyal  was  omitted,  and  consequently  did  not  receive  his  quota 
of  land  as  other  Canadians  did.  And  there  remains  no  more  lancts  set 
apart  for  that  purpose  in  New  York.  Said  Joyal,  in  effect,  served 
through  the  whole  war,  if  the  time  allowed  for  his  imprisonment 
and  parol  is  admissible. 

•  Your  committee  can  see  no  good  reason  why  the  promises  to  them 
should  not  be  carried  out  by  the  United  States,  in  whose  service  he 
engaged,  nor  why  he  should  not  receive  the  same  quantity  of  land 
that  the  heads  of  other  Canadian  families  received.  An  increase  of 
pension  is  prayed  for.  But  your  committee  do  not  see  anv  reason  for 
increasing  nis  pension  which  would  not  as  well  apply  to  thousands  of 
others  in  like  circumstances,  and  they,  therefore,  ask  to  be  discharged 
from  further  consideration  of  the  increase  of  pension. 

And  they  report  a  bill  for  the  bounty  lands  his  father  did  not  receive. 


34th  Gongribs,  )     HOUSE  OF  REPRESENTATIVES.     (  Rbpojt 
3d  Session.     S  i  No.  166. 


• 


ZINA  WILLIAMS. 

[To  accompany  bill  H.  R.  No.  795.] 


January  30,  1857. 


Mr.  RoBBiNS,  from  the  Committee  on  Invalid  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Invalid  Pensions^  to  whom  were  referred  the  papers  in 
the  daim  of  Zina  WiUiatnSy  of  the  State  of  New  York,  for  an  invalid 
pension,  have  had  the  same  under  consideration  and  report : 

That  the  petitioner  was  called  into  the  service  in  the  war  of  1812 
in  September,  1814,  from  Montgomery  county.  New  York,  and  marched 
to  Sacket's  Harbor,  in  New  York,  where  he  was  on  duty,  without 
shelter,  sleeping  (if  at  alH  upon  the  ground ;  sickness  prevailed  in 
camp,  and  on  the  first  of  October,  1814,  he  was  taken  sick  of  the  pre- 
vailing camp  disease,  and  was  sent  to  the  hospital,  where  he  was  at- 
tended by  two  surgeons ;  his  sickness  settled  into  a  fever ;  his  friends 
sent  for  him ;  with  difficulty  carried  him  home  on  a  bed  ;  he  was  con- 
fined to  his  bed  eighteen  months,  the  fever  concentrating  in  his  left 
hip,  causing  ^reat  pain  and  contraction  of  the  muscles,  resulting  in 
almost  the  entire  loss  of  the  use  of  the  left  leg ;  the  disability  continuing 
from  that  time  to  the  present,  and  of  a  nature  incurable ;  that  he  is  a 
farmer,  a  sober,  temperate,  prudent  man,  and  is  clear  from  any 
charge  of  imprudence  or  exposure  as  the  cause  of  the  continuation  of 
his  disability. 

The  above  facts  are  established  by  the  testimony  of  two  surgeons, 
certified  to  be  highly  respectable  in  their  profession,  who  saw  him  on 
his  sick  bed  as  he  returned,  and  who  then  attended  him,  and  who 
have  ever  since  that  time  been  his  physicians,  and  who  now,  upon 
their  oaths,  state  that  his  disability  is  a  total  one.  They  furtner 
state  that  it  is  incurable  and  can  never  be  less. 

It  is  further  proven,  by  the  testimony  of  Samuel  Freeman,  that  he 
saw  him  on  his  sick  bed  returning  home.  The  further  testimony  of 
Simon  Frager,  John  W.  Shaver,  and  William  Shaver,  who  were  sol- 
diers with  nim  in  camp,  and  who  knew  of  his  sickness  in  camp;  and 
the  further  testimony  of  Isaac  H.  Williams  and  John  Fish,  and  a 
second  affidavit  of  the  surgeons,  all  testifying  to  the  sobriety  of  the 
applicant;  all  the  witnesses  certified  to  be  credible,  truthful  persons. 

The  committee  report  a  bill  for  his  relief,  and  recommend  its 
passage. 
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JAMES  BEATTY'S  PERSONAL  REPRESENTATIVE, 

[To  accompany  bill  H.  R.  C.  C.  No.  19.] 


Januaky  30,  1857. 


Mr.  Bishop,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

TJie  Committee  of  OlaimSy  to  whom  was  re/erred  the  biU  of  the  House 
(C,  C.  No.  19)  entitled  *'  A  JnUfor  the  relief  of  Jamjes  BeaUy^sper^ 
sonal  r^resentatives/'  report: 

That  they  have  carefully  considered  the  above  described  bill,  and 
are  of  the  opinion  that  it  ought  not  to  pass.  The  opinion  of  the 
committee  is  so  well  expressed  in  the  dissenting  opinion  of  Judge 
Blackford,  of  the  Court  of  Claims,  upon  the  bill,  that  they  adopt  said 
opinion,  and  make  it  a  part  of  this  report. 


BEATTY'8  EXECUTOR  m.  THE  UNITED  STATES. 

Dissenting  opinion^  delivered  by  Judge  Blackford : 

I  dissent  from  the  judgment  of  the  court  in  this  case. 

The  petition  which  is  attached  to  this  opinion  does  not  allege  that 
the  duties  sued  for  were  paid  under  protest. 

The  only  question,  therefore,  which  need  be  considered  is,  whether 
overpaid  duties,  paid  without  protest,  can  be  recovered  back  by  a  suit 
in  this  court  ? 

That  question  ought,  in  my  opinion,  to  be  decided  in  the  negative. 

The  opinion  on  this  subject,  delivered  by  me  a  few  days  ago,  in 
Sturges  and  others  vs,  the  United  States,  is  annexed  to  thii9  opinion, 
and  IS  to  be  considered  a  part  of  it. 

The  act  of  Congress  of  1845,  referred  to  in  that  opinion,  after  say- 
ing that  nothing  contained  in  the  second  section  of  the  act  of  the  3d 
of  March,  1839,  "  shall  take  away,  or  be  construed  to  take  away  or 
impair  the  right  of  any  person  or  persons  who  have  paid  or  shall  here- 
after pay  money,  as  and  for  duties  under  protest,  to  any  collector," 
&c.,  concludes  as  follows:  ^'Nor  shall  any  action  be  maintained 
against  any  collector  to  recover  the  amount  of  duties  so  paid  under 
protest,  unless  the  said  protest  was  made  in  writing  and  signed  by  the 
claimant,  at  or  before  the  payment  of  said  duties,  setting  forth  dis- 
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tinctly  and  specifically  the  grounds  of  objection  to  the  payment  there- 
of."— (5  Stat,  at  Large,  727.)  In  the  opinion  inSturges  and  others  w. 
the  United  States,  I  stated  that  I  considered  that  act  of  1845  to  be  as 
applicable  to  a  suit  in  this  court^  against  the  government  for  overpaid 
duties,  as  it  is  to  a  suit  for  that  cause  in  any  other  court  against  the 
collector.  When  that  opinion  was  delivered,  I  was  not  aware  that  the 
principle  just  alluded  to  had  been  recognized  by  any  of  the  courts ; 
yet,  as  it  appeared  to  me  so  perfectly  clear,  I  did  not  hesitate  to  adopt 
it.  But  I  have  since  found  that  the  same  doctrine,  namely,  that  a 
suit  against  a  collector  for  overpaid  duties  is,  in  substance,  a  suit 
against  the  United  States,  had  been  expressly  decided  by  the  circuit 
<x)urt  of  the  United  States  for  the  Maryland  district.  The  following 
is  the  language  of  the  court : 

'*  For  this  suit,  although  in  form  against  the  collector  for  doing  an 
unlawful  act,  is,  in  truth  and  substantially,.a  suit  against  the  United 
^States.  The  money  is  in  the  treasury,  and  must  be  paid  from  the 
treasury  if  the  plaintiff  recover.  And  as  the  United  States  cannot  be 
sued  and  made  a  defendant  in  a  court  of  justice,  without  their  con- 
sent, they  have  an  undoubted  right  to  annex  to  the  privilege  of  suing 
them  any  conditions  which  they  deem  proper.  And,  in  the  exercise 
of  this  power,  they  have  granted  this  privilege  in  the  form  of  a  suit 
against  the  collector,  where  duties  are  supposed  to  be  overcharged, 
upon  condition  that  the  claimant,  when  he  pays  the  money,  shall  give 
«  written  notice  that  he  regards  the  demand  as  illegal,  and  means  to 
contest  the  right  of  the  United  States  in  a  court  of  justice  ;  and  stating 
also,  at  the  same  time,  distinctly,  the  specific  grounds  upon  which  he 
objects.  This  is  the  condition  upon  which  he  is  permitted  to  sue  the 
■collector,  and  thus  to  appeal  from  the  administrative  to  the  judicial 
department  of  the  government.  It  is  a  condition  precedent." — (Mason 
and  TuUis  vs.  Kane,  MSS.) 

That  opinion  was  delivered  by  Chief  Justice  Taney,  and  decides 
that  a  suit  against  the  collector  for  overpaid  duties  is,  in  truth  and 
substantially,  a  suit  against  the  United  States.  And  it  also  decides 
that  such  a  suit  cannot  be  sustained  if  the  duties  were  paid  without 
protest. 

If  that  decision  is  correct,  as  it  undoubtedly  is,  it  shows  conclusively 
that  the  suit  now  before  this  court,  which  is  a  suit  against  the  United 
States  for  overpaid  duties,  paid  without  protest,  is  forbidden  by  the 
act  of  1845,  and,  of  course,  cannot  be  sustained. 

The  claimant's  main  argument  is,  that  his  testator's  money  has  been 
unlawfully  obtained  by  the  government,  and  that  he  has  therefore  a 
right  to  recover  it  back.  The  fallacy  of  that  argument  consists  in  as- 
suming what  is  not  true,  namely,  the  unlawfulness  of  the  collection 
of  the  money.  The  truth  is,  that  the  money  having  been  paid  with- 
out protest,  was  lawfully  received  by  the  collector  and  by  the  govern- 
ment. 

Congress,  as  a  matter  of  policy,  enacted  the  aforesaid  act  of  1845  ; 
and  the  Supreme  Court  of  the  United  States  have  decided,  as  they 
were  bound  to  decide,  that,  according  to  that  act,  duties  paid  without 
protest  are  not  illegally  exacted. — (Lawrence  vs.  Caswell,  13  Howard, 
496.)    The  Couit  oi  C\aita»,\i^^  c^«t^  oSkvwt  ^\«t^  ia  bound  by  the 
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law ;  and  as  the  act  of  1845  has  forbidden  any  suit  to  be  brought 
against  the  collector  (which,  it  is  decided,  would  be  in  truth  a  suit 
against  the  United  States)  for  duties  paid  without  protest,  this  court 
cannot,  whilst  that  act  is  in  force,  sustain  a  suit  against  the  govern- 
ment for  duties  so  paid. 

The  act  of  1845  fixes  a  reasonable  time  within  which  objections  to 
the  duties  charged  may  be  made,  and  says  that  if  the  objections  are 
not  made  within  the  time  the  duties  shall  not  be  recovered  back. 
The  object  of  that  act  is  to  secure  prompt  and  final  settlements  relative 
to  the  duties,  whilst  the  facts  can  be  easily  ascertained,  and  to  prevent 
the  continual  disputes  and  frauds  which  would  be  occasioned  by  de- 
lay; The  act  appears  to  be  founded  on  sound  policy ;  but  whether  it 
is  so  or  not  is  a  question  for  the  consideration,  not  of  the  courts,  but 
of  the  legislature. 

I  am  of  opinion,  for  the  above  reasons,  that  this  suit  for  overpaid 
duties,  paid  without  protest,  cannot  be  sustained. 


BEATTyS  EXECUTOR  v$.  THE  UNITED  STATES. 

Judge  Blackford's  disssenting  opinion  : 

Suit  for  overpaid  duties. 

I  dissent  from  the  final  judgment  rendered  in  this  case  by  a  majority 
of  the  court  in  favor  of  the  claimant. 

The  ground  of  my  dissent  is,  that  the  duties  sued  for  were  paid  with- 
out any  objection,  either  written  or  verbal.  The  payment  was  there- 
fore voluntary,  and  cannot  be  recovered  back.  That  doctrine  is  settled 
by  the  common  law  and  by  the  act  of  Congress  of  1845.  Indeed,  the 
act  of  Congress  requires  a  written  protest,  stating  distinctly  and  spe- 
cifically the  grounds  of  objection  to  the  payment. — (5  Stat,  at  Large, 
727  ;  see  Marriott  vs.  Brune,  9  Howard,  619,  636  ;  Lawrence  vs.  Cas- 
well, 13  Howard,  488,  496.) 

The  reasons  of  my  dissent  are  given  at  length  in  the  opinion  hereto- 
fore delivered  by  me  in  this  case,  on  the  question  as  to  the  validity  of 
the  petition  ;  which  opinion  is  hereto  appended,  and  made  part  of  this 
opinion. 

The  dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of 
Sturges,  Bennet  &  Co.  vs.  The  United  States,  Spence  and  Beid  vs. 
The  United  States,  and  Wood  vs.  The  United  States,  are  also  hereto 
appended,  as  a  part  of  this  opinion. 


STURGES,  BENNET  <&  CO.  w.  THE  UNITED  STATES. 

The  dissenting  opinion  was  delivered  by  Judge  Blackford. 
I  am  obliged  to  dissent  from  the  judgment  of  the  court  in  this 
case. 

The  petition  attached  to  this  opinion  shows  the  grounds  of  the 
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olaiin.    The  duties  sued  for  were  coUeoted  during  the  years  1847| 
1848,  1849,  1850,  and  1851. 

The  petition,  in  my  opinion,  is  defective,  because  it  does  not  allege 
that  any  of  the  duties  were  paid  under  protest.  The  act  of  Congress 
of  1845,  chapter  22.  prohibits  any  suit  against  a  collector  for  overpaid 
duties,  if  the  payment  was  made  without  protest.     That  point  is  ex- 

Eressl V  decided  by  the  circuit  court  of  the  United  States  for  the  Mary- 
ind  (ustrict,  at  the  April  term,  1849,  inBrune  vs.  Marriott.  Intiiat 
case  the  protest  was  not  made  until  q/Ur  some  of  the  duties  were  paid, 
and  the  decision  was,  that  for  such  of  the  duties  there  could  be  no 
recovery.  The  language  of  the  court  is  as  follows :  '^  The  remaining 
question  is,  what  duties  were  paid  under  protest,  within  the  meaning 
of  the  act  of  1845  ?  That  act  requires  that  the  protest  shall  be  made 
in  writing,  signed  by  the  claimant,  at  or  before  the  payment  of  the 
duties,  and  set  forth,  distinctly  and  specifically,  the  grounds  of  ob- 
jection. The  protest  of  April  9,  1847,  cannot  anply  to  the  paymeiUv 
Jreviously  made,  and  the  plaintiff  is  not  entitled  to  recover  them, 
iut  it  is  sufficient  to  cover  all  subsequent  payments,"  &c. 

If  there  has  been  a  protest,  the  suit  is  allowed,  as  the  statute  ex- 
presslv  says,  in  order  '^  to  ascertain  and  try  the  legality  and  validity 
of  such  demand  and  payment  of  duties."  I  consider  that  statute  to 
be  as  applicable  to  a  suit  in  this  court,  against  the  government  for 
overpaid  duties,  as  it  is  to  a  suit  for  that  cause,  in  any  other  court, 
against  the  collector.  The  object  of  both  suits  is  the  same,  namely, 
to  ascertain  and  try  the  legality  and  validity  of  the  demand  and 
payment  of  duties  alleged  to  have  been  overpaid.  If  such  demand 
and  payment  of  duties  were  legal  and  valid,  the  importer  cannot,  in 
a  court  professing  to  be  governed  by  legal  principles,  recover  those 
duties,  either  from  the  collector  or  from  the  government.  That  appears 
to  me  to  be  a  clear  proposition.  Congress  has  thought  proper,  by 
the  law  of  1845,  to  prescribe  a  certain  rule  for  the  collector  and  im- 
porter relative  to  the  collection  of  duties  ;  and  whilst  the  law  is  in 
force  that  rule  must  be  complied  with.  The  rule  is,  that  if  the  im- 
porter wishes  to  object  to  the  amount  of  duty  charged,  the  objection 
must  be  made  at  or  before  the  payment  of  the  duty.  If  no  objection 
be  made  within  the  time  limited  by  law,  the  demand  and  payment  of 
the  duty  must  be  considered  legal  and  valid. 

It  will  be  observed  that  the  statute  of  1845,  which  prohibits  any 
suit  for  overpaid  duties,  unless  there  has  been  asufficient  protest,  applies 
to  duties  of  every  description,  without  exception. — (5  Stat,  at  Large, 
727.)  The  effect  of  this  statute  relative  to  the  protest  is  clearly  stated 
in  an  opinion  delivered  by  Chief  Justice  Taney  in  1849.  His  language 
is  as  follows :  *^  The  protest  is  not  required  to  be  made  on  or  before 
the  payment  of  what  are  called  the  estimated  duties ;  for  this  pay- 
ment is  necessarily  regulated  by  the  invoice  quantity,  as  well  as  the 
invoice  price.  The  importer  cannot,  at  that  time,  know  whether  there 
has  been  any  loss  by  leakage ;  nor  can  he  know,  after  it  has  been 
ascertained  by  the  weigher  and  ganger,  whether  the  collector  will 
exact  duties  upon  the  amount  stated  in  the  invoice. 

'^  The  payment  is  legally  made  when  the  duties  are  finally  deter- 
mined, and  the  amo\ni\>  ^«^^^^\s^  'Ot^ft  ^^^^/^'c  \  and  a  protest  before 
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or  at  that  time  is  sufficient  notice,  as  it  warns  the  collector,  before  he 
renders  his  account  to  the  Treasury  Department,  that  he  will  be  held 
personally  responsible  if  the  portion  disputed  is  not  legally  due,  and 
that  the  claimant  means  to  assert  his  right  in  a  court  ot  justice. 

^^  The  payment  of  the  money  upon  the  estimated  duties  is  rather  in 
the  nature  of  a  pledge  or  deposite  than  a  payment.  For  it  remains  in 
the  hands  of  the  proper  officer,  subject  to  tne  final  assessment  of  the 
duties ;  and  if  more  has  been  paid  than  is  due,  (which  is  most  com- 
monly the  case,)  the  overplus  belongs  to  the  importer,  and  is  returned 
to  him." — (Brune  vs.  Marriott,  before  cited.)  The  Supreme  Court  af- 
firmed that  judgment,  usin^,  as  to  the  protest,  the  following  lan- 
guage :  '^  But  where  the  duties  had  not  been  closed  up  in  any  cases 
when  the  written  protest  in  April  was  filed,  though  the  preliminary 
payment  of  the  estimated  duties  had  taken  place,  the  court  justly  con- 
sidered the  protest  valid ;  because,  till  the  final  adjustment,  the  money 
remains  in  the  hands  of  the  collector,  and  is  not  accounted  for  with 
the  government,  and  more  may  be  necessary  to  be  paid  by  the  im- 
porter."— (Marriott  vs.  Brune,  9  How.,  619,  636.) 

The  law  is,  therefore,  settled,  that  under  the  aforesaid  statute  of 
1845,  the  importer  is  not  required  to  make  his  protest  until  after  the 
weigher  or  ganger  has  made  his  return,  and  the  importer  has  had  a 
full  opportunity  to  know  what  that  return  is,  and  for  what  sum  he  is 
legally  chargeable.  That  being  the  law,  it  is  clear  that  there  can  be 
no  hardship  or  injustice  in  requiring  the  protest.  But,  on  the  other 
hand,  if  at  any  distance  of  time  after  duties  have  been  paid  without 
objection^  and  with  a  full  opportunity  of  knowing  the  facts,  the  United 
States  are  to  be  subject  to  be  called  upon  for  alleged  overpaid  duties, 
there  will  be  no  end  to  the  evils  that  will  ensue. 

The  language  of  the  Supreme  Court  of  the  United  States  in  1851, 
with  respect  to  the  question  now  under  consideration,  is  as  follows : 
'^  But  it  is  proper  to  say,  in  order  that  the  opinion  of  the  court  may 
not  be  misunderstood,  that  when  we  speak  of  duties  illegally  exacted, 
the  court  mean  to  confine  the  opinion  to  cases  like  the  present,  in 
which  the  duty  demanded  was  paid  under  protest,  stating  specially 
the  ground  of  objection.  Where  no  such  protest  is  made,  the  duties 
are  not  illegally  exacted,  in  the  legal  sense  of  the  term  ;  for  the  law 
has  confided  to  the  Secretary  of  the  Treasury  the  power  of  deciding, 
in  the  first  instance,  upon  the  amount  of  duties  due  on  the  importa- 
tion. And  if  the  party  acquiesces,  and  does  not,  by  his  protest,  ap- 
peal to  the  judicial  tribunals,  the  duty  paid  is  not  illegally  exacted, 
but  is  paid  in  obedience  to  the  decision  of  the  tribunal  to  which  the 
law  has  confided  the  power  of  deciding  the  question. 

^^  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in 
some  other  case,  in  a  higher  and  superior  court,  determined  to  have  been 
an  erroneous  construction ;  but  money  thus  paid  is  not  illegally  exacted. 
Nor  are  duties  illegally  exacted  where  they  are  paid  under  the  decision 
of  the  collector,  sanctioned  by  the  Secretary  of  the  Treasury,  and  with- 
out appealing  from  that  decision  to  the  judicial  tribunals  by  a  proper 
and  legal  protest.  Nor  are  they  within  the  principle  decided  in  the 
case  before  us." — (Lawrence  t;^.  Caswell,  13  Howard,  488,  496.)  That 
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is  the  unanimous  opinion  of  the  highest  judicial  tribunal  in  the  United 
States  on  the  precise  question  now  before  us.  It  is  the  opinion  of 
that  court  on  the  meaning  of  the  act  of  Congress  of  1845,  before  re- 
ferred to.  That  opinion  is,  that  duties  paid  without  protest^  as  the 
duties  in  the  case  before  us  were  paid,  are  not  illegally  exacted;  and, 
surely,  if  the  duties  now  sued  for  were  not  illegally  exacted — that  is, 
if  the  collection  of  those  duties  was  lawful,  the  claimants  can  have  no 
right,  in  a  court  of  justice,  to  recover  them  back,  either  from  the  col- 
lector or  from  the  government. 

My  opinion  is,  therefore,  that  the  petition  shows  no  ground  for  relief 


8PENCE  &  BEID,  CONSIGNEE  AGENTS  OP  MASON  k  TULLES,  w.  THE   UNITED 

STATES. 

[The  petition  of  the  claimantB  is  hereto  attached.] 

Dissenting  opinion,  delivered  by  Judge  Blackford : 

I  dissent  from  that  part  of  the  judgment  in  this  case  which  sustains 
the  present  suit  as  to  certain  overcharged  duties. 

The  duties  in  question  were  paid  to  the  collector  without  a  written 
protest  setting  forth  the  grounds  of  objection,  and  were  afer wards 
paid  by  the  collector  into  the  treasury  of  the  United  States. 

The  decision  of  the  court  is,  that  duties  paid  without  such  protest 
may  be  recovered  back  by  a  suit  in  this  court.  That  decision  is,  in 
my  opinion,  contrary  to  the  act  of  Congress  of  1845,  chapter  22. 

The  dissenting  opinions  delivered  by  me  in  the  cases  of  Stur^es, 
Bennet  &  Co.  vs.  The  United  States,  and  of  Beatty  va.  The  United 
States,  are  hereto  attached  and  made  part  of  this  opinion. 

Mason  &  Tullis,  for  whose  use  this  suit  is  brought,  sued  the  collec- 
tor in  Baltimore  for  overcharged  duties  on  the  same  pimento  mentioned 
in  the  present  petition.  The  circuit  court  of  the  United  States  decided, 
in  that  case,  that  the  suit  was,  in  substance,  a  suit  against  the  United 
States,  and  that  ^*  the  money  was  in  the  treasury y  and  must  he  paid 
from  the  treasury  if  the  plaintiff  recover,'*  They  also  decided  that  the 
suit  would  not  lie,  because  there  was  no  legal  protest. — (Mason  &  Tullis 
vs,  Kane,  circuit  court  of  the  United  States  for  the  Maryland  district, 
April  term,  1851.)  That  decision  is  in  direct  opposition  to  the  pres- 
ent decision  of  this  court  in  substantially  the  same  case.  The  conse- 
quence of  the  judgment  in  this  case  is  as  follows :  A  merchant  sues 
the  collector  in  a  circuit  court  of  the  United  States  for  overcharged 
duties.  The  effect  of  the  suit,  if  successful,  is  to  obtain  from  the 
treasury  of  the  United  States  the  amount  of  those  duties.  But  the 
suit  fails  for  tlie  want  of  a  legal  protest.  The  same  merchant  then 
turns  round  and  sues  the  United  States,  in  the  Court  of  Claims,  for 
the  same  duties,  and  recovers  tvithout  such  protest.  One  court  decides 
that  the  treasury  of  the  United  States  is  liable  upon  the  same  state  of 
facts  on  which  the  other  decides  that  the  treasury  is  not  liable.  It  is 
impossible  that  these  eontradictory  decisions  can  both  be  right. 

The  act  of  1845  ^pieseiWje^  \Xve  ^Q>\iX\'CvyeL  m^^^v  NX^fe  ^performance  of 
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which,  and  only  upon  such  performance,  a  suit  will  lie  for  overpaid 
duties.  That  condition  is,  the  making  of  a  legal  protest  within  the 
proper  time.  The  policy  of  the  act  is  very  clear.  It  is  noticed  by 
Chief  Justice  Taney,  in  the  following  words:  ^^Now  the  act  of  Feb- 
ruary 26,  1845,  in  express  terms,  provides,  that  no  action  of  this  kind 
shall  be  maintained  against  a  collector,  ^  unless  the  said  protest  was 
made  in  writing,  and  signed  by  the  claimant  at  or  before  the  payment 
of  said  duties,  setting  forth  distinctly  and  specifically  the  grounds  of 
objection  to  the  payment  thereof. ' 

*'  It  is  not,  therefore,  sufficient  to  object  to  the  payment  of  any  par- 
ticular duty  or  amount  of  duty,  and  to  protest  in  writing  against  it. 
The  claimant  must  do  more.  He  must  set  forth  in  his  protest  the 
grounds  upon  which  he  objects,  distinctly  and  specifically.  And  these 
latter  words  are  too  emphatic  to  be  regarded  as  mere  surplusage,  or 
to  be  overlooked  in  the  construction  of  this  law.  The  object  of  this 
provision  is  obvious.  In  the  multitude  of  collection  offices  in  the 
United  States,  and  the  changes  which  so  frequently  take  place  in  the 
officers,  mistakes  and  oversights  will  sometimes  take  place,  and  irreg- 
ularities in  the  assessment  of  duties.  And  the  object  of  this  provision 
is  to  prevent  a  party  from  taking  advantage  of  such  objections  when  it 
is  too  late  to  correct  them,  and  to  compel  him  to  disclose  the  grounds 
of  his  objection  at  the  time  when  he  makes  his  protest.  The  case  be- 
fore the  court  strikingly  exemplifies  the  policy  of  this  provision.  One 
of  the  objections  is,  that  the  merchant  appraisers  did  not  actually  in- 
spect the  pimento.  It  was  not  actually  looked  at  and  inspected  by 
these  appraisers,  because  there  was  no  controversy  about  its  quality. 
The  consignees  had  notice  and  appeared  before  the  merchant  ap- 
praisers, and  did  not  suggest  that  there  was  any  defect  in  the  quality 
which  would  lower  the  value,  nor  express  a  wish  to  have  it  inspected. 
They  ofiered  to  prove  that  it  was  bought  for  the  price  at  which  it  was 
invoiced,  and  that  such  was  then  the  market  price  at  the  place  where 
it  was  purchased.  The  appraisers  were  satisfied  that  it  was  bought 
at  the  price  stated,  but  were  of  opinion  that  the  price  was  lower  than 
its  market  value  in  the  principal  markets  of  the  island,  and  appraised 
its  dutiable  value  accordingly. 

^^  There  is  not  the  slightest  reason  to  suppose  that  their  assessment 
would  have  been  in  any  degree  influenced  or  changed  by  the  actual 
inspection  of  the  article.  And  if  this  objection  had  been  stated  in  the 
protest,  the  error  could  have  been  immediately  corrected  before  the 
duties  were  exacted  ;  but  it  is  now  too  late.  And  if  this  oversight  be 
fatal  to  this  appraisement,  and  renders  it  invalid,  then  the  public 
lose  not  only  the  enhanced  duties  to  which  the  pimento  was  liable^ 
but  also  the  additional  or  penal  duty,  which  was  the  consequence  of 
the  merchant  appraisal.  The  same  may  be  said  of  the  other  grounds 
of  objection  above  mentioned.  If  they  had  been  set  forth  in  the  pro- 
test as  the  grounds  of  objection,  and  had  been  deemed  tenable  by  the 
administrative  department,  the  errors  could  have  been  corrected  with- 
out the  expense  of  litigation,  and  the  duties  which  (the)  law  imposes 
secured  to  the  public.  And  it  is  for  this  purpose  that  the  act  of  1845 
requires  the  grounds  of  objection  to  be  distinctly  and  specifically  set 
forth  in  the  protest.     For  this  suit,  although  in  form  against  the  col- 


8  ESTATE   OF  JAMES   BEATTT. 

lector  for  doing  an  unlawful  act,  is,  in  truth  and  substantially,  a  suit 
against  the  United  States." — (Mason  &  Tullis  t;».  Kane,  above  cited.) 

That  opinion  shows  very  clearly  that  the  said  act  of  1845  is  founded 
in  sound  policy.  But  whether  it  be  so  or  not,  no  court  can  repeal  it. 
Whilst  it  IS  in  force  it  must  be  obeyed. 

The  only  argument  in  the  present  case  made  by  the  claimants  that 
appears  to  me  to  require  an  answer  is,  that  this  suit  is  not  against 
the  collector,  but  is  against  the  United  States.  That  argument  ad- 
mits of  a  short  and  conclusive  answer.  It  is  this :  The  law  is  settled 
by  said  decision  of  the  United  States  court,  that  a  suit  against  the 
collector  for  overcharged  duties  is,  in  truth,  a  suit  against  the  United 
States.  So  that,  according  to  that  decision,  which  is  certainly  correct, 
the  mere  fact  that  this  suit  is  against  the  United  States,  and  not 
against  the  collector^  is  no  reason  that  the  suit  should  be  sustained. 

I  must  be  permitted  to  repeat  here  what  was  said  by  me  in  Sturges, 
Bennet  &  Co.  vs.  The  United  States,  namely,  that  the  Supreme  Court 
of  the  United  States  has  decided  that  duties  paid  without  a  legal  pro- 
test are  not  illegally  exacted. — (Lawrence  vs.  Caswell,  13  Howard, 
488,  496.) 

When  the  claimants  contend  that  the  duties  in  question  ought  not 
to  be  retained  in  the  treasury,  they  forget  that  those  duties  are  so 
retained,  not  for  the  money  involved,  but  in  obedience  to  the  statute 
of  1845,  which  Congress,  for  wise  purposes,  has  thought  proper  to 
enact.  They  forget  that,  as  regards  the  collection  of  duties  on  im- 
ports. Congress  has  the  right  to  prescribe,  by  law,  what  rules  it  thinks 
S roper  ;  and  that  all  persons  who  choose  to  import  ^oods  subject  to 
uty,  must  conforin  to  the  rules  which  the  law  prescribes. 

My  opinion,  therefore,  is,  that  the  petition  shows  no  ground  for 
relief. 


DAVID  WOOD  vs.  THE  UNITED  STATES. 

Dissenting  opinion  delivered  by  Blackford,  J. 

This  is  a  suit  for  overcharged  duties.  The  particulars  of  the  claim 
will  sufficiently  appear  from  the  following  extract  from  the  petition : 

*^Tour  petitioner  respectfully  represents,  that  during  the  years 
1847,  1848,  1849,  1850,  and  1851,  he  imported  into  the  United  States 
certain  quantities  of  liquors  in  casks,  on  which  importations  duties 
were  imposed  and  paid  by  him  to  the  United  States,  not  only  on  the 
value  of  the  quantity  of  liquor  ascertained  by  guage  to  be  contained 
in  the  said  casks  when  imported^  but  also  on  the  value  of  the  quan- 
tity of  liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of 
importation,  which  was  lost — which  did  not  exist  at  the  time  when 
the  duty  was  imposed — which  was  not  and  could  not  be  imported  into 
the  United  States.  Your  petitioner  claims  a  return  of  the  moneys 
exacted  irom  him  as  import  duties  on  such  leakage  or  non-imported 
liquors." 

There  is  no  a\\eg^«Aio\i  va.  t\ie  petition  that  any  objection  whatver 
was  made  to  tTie  foy'mfcTA  o^  \)cvfc  wv^^^5Ssft?^. 
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No  evidence  has  been  taken  in  the  case;  and  the  only  question  now 
before  the  court  is,  whether  the  petition  shows  a  good  cause  of 
action.  The  decision  of  a  majority  of  the  court  is,  that  the  petition 
is  sufficient.  From  that  decision  I  dissent.  The  ground  of  my  dis- 
sent is,  that  the  duties  in  question  were  paid  without  objection.  The 
dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of  Sturges, 
Bennet  &  Co.  va.  The  United  States,  Beatty's  Executor  vs.  The 
United  States,  and  Spence  &  Beid  vs.  The  United  States,  are  referred 
to  as  a  part  of  this  opinion.  In  the  examination  of  those  cases,  I 
became  entirely  satisfied  that  the  act  of  Congress  of  1845,  cited  and 
relied  on  by  me,  was  a  bar  to  the  claims ;  and  as  I  consider  that  act 
to  be  a  bar  in  those  cases,  I,  of  course,  consider  it  to  be  a  bar  in  this 
case. 

Since  the  judgment  of  the  majority  of  the  court  in  the  present  case 
was  rendered,  I  have  met  with  a  decision  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  which  clearly 
shows  that,  even  before  the  act  of  1845,  overcharged  duties  paid  with- 
out objection  could  not  be  recovered  back  from  the  United  States. 
Such  payments  made  without  objection  are  what  the  law  denominates 
voluntary  payments  ;  and  the  law  is  well  setted  that  money  so  paid 
cannot  be  recovered  back.     This  principle  not  only  applies  to  the 

8 resent  case,  but  is  also  applicable  to  the  aforesaid  cases  of  Sturges, 
iennet  &  Co.  vs.  The  United  States,  Beatty's  Executor  vs.  The  Uni- 
ted States,  and  Spence  &  Beid  vs.  The  United  States.  The  decision 
of  the  district  court  of  the  United  States,  above  alluded  to,  is  as  fol- 
lows : 

An  action  was  brought  by  the  United  States  against  Clement  & 
Newman  on  a  custom-house  bond,  dated  30th  of  June,  1841,  condi- 
tioned for  the  payment  of  $793,  that  sum  being  part  of  the  duties 
charged  on  an  invoice  of  molasses  imported  by  the  defendants  from 
Cuba  into  Philadelphia.  The  defendants  claimed,  among  other  things, 
a  set-off  of  $345  22,  being  an  alleged  overcharge  of  duties  previously 
paid  by  them.  Mr.  Watts,  the  district  attorney,  said  in  his  argu- 
ment that  though  the  amount  claimed  there  was  small,  the  princi- 
ple involved  the  restoration  of  an  immense  sum — not  only  fifteen  or 
twenty  thousand  dollars,  before  paid  by  those  defendants,  but  millions 
to  other  importers  throughout  the  United  States,  paid  by  them  volun- 
tarily and  without  protest.  *****  To  the  second  credit  the 
defendants  ask  for,  we  reply,  first,  that  is  covered  bv  the  same  objec- 
tions as  the  other ;  and,  second,  that  the  duties  on  which  it  is  founded 
were  paid  voluntarily,  and  could  not  be  recovered  by  the  defendantSi 
they  having  given  no  proof  of  compulsion  or  protest.  Mr.  Cadwala- 
der,  for  the  defendants,  said :  Both  our  claims  for  credit  or  set-off 
rest  on  these  reasons,  but  the  second  is  met  by  the  additional  objec- 
tion that  it  was  a  voluntary  payment  without  protest,  and  is  there- 
fore not  recoverable  against  the  United  States.  We  reply  that  there 
is  evidence  of  a  protest  to  go  to  the  jury,  and  that  it  was  not  a  volun- 
tary payment.  It  was  required  as  a  preliminary  to  entry,  and  was 
exacted  colore  qfficiiy  and  is  therefore  not  voluntary,  and  may  be  ad- 
mitted as  a  set-off.  The  judge  (27th  of  March,  1843)  charged  the 
jury  as  follows : 
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'^  If  the  jury  believe  that  the  value  of  the  sugar  or  molasses  em- 
braces all  costs  and  charges  at  the  place  of  exportation,  including  the 
costs  of  hogsheads,  barrels,  boxes,  &c.,  necessary  to  enable  the  parties 
to  export  it,  then  it  will  be  unnecessary  further  to  consider  the  ques- 
tion ;  should  they  think  otherwise,  then  a  new  question  arises  for  their 
consideration,  and  that  is,  were  the  duties  on  this  shipment  paid  vol- 
untarily and  without  objection,  in  consequence  of  the  parties  mistak- 
ing the  law  ;  if  they  were  so  paid,  they  cannot  be  recovered  back,  or 
deducted  from  the  claim  of  the  United  States.     It  has  been  argued 
that  a  payment  to  a  public  officer  cannot  be  considered  as  a  voluntary 
payment,  as  he  holds  the  compulsory  power  in  his  own  hands.     This 
may  be  so  where  the  party  paying  objects,  at  the  time  of  payment, 
to  the  propriety  and  legality  of  the  charge.     It  is  not  necessary  there 
should  be  a  formal  written  protest,  but  there  must  be  some  objection, 
some  notice  that  the  claim  is  disputed,  as  the  ground  of  objection  or 
dispute  may  be  removed  or  agreed  to  ;  but  if  paid  without  such  objec- 
tion, merely  on  a  mistaken  construction  of  the  law,  it  is  binding,  and 
cannot  be  recovered  back,  or  set-off  against  another  demand.     Was 
there  any  such  notice  or  objection  by  the  defendants  at  the  time  of 
payment?     The  only  evidence  on  their  part  is  that  of  Mr.  Newman, 
who  says  there  was  no  formal  protest,  but  Mr.  Clement  informed  him 
there  was  a  mistake  in  calculating  the  duties,  and  that  he  (Mr.  Clem- 
ent) had  been  talking  to  Mr.  Kern  about  it.     Mr.  Kern,  who  was  a 
deputy  collector,  is  since  deceased ;  his  testimony  was  not  taken  in  his 
lifetime,  and  no  witness  is  produced  who  heard  the  conversation.     On 
the  other  side,   Mr.   Howell,   deputy  collector ;    Mr.    Martin,   the 
cashier ;  Mr.  Bell,  the  ascertaining  clerk ;  and  Mr.  McAdam,  the 
bond  clerk,  have  all  been  examined,  and  each  of  them  say  they  never 
heard  of  any  complaint  by  the  defendant ;  and  Mr.  Howell  states,  that 
if  such  a  complaint  had  been  made,  it  would  have  been  within  his 
peculiar  duty  to  examine  it;  but  he  knows  of  none.     Still,  this  is  a 
question  of  fact  for  the  jury,  and  it  is  their  province  to  decide  it,  the 
burden  of  proof  being  on  the  defendants.     If  you  are  satisfied  that  a 
duty  was  charged  on  the  boxes,  or  hogsheads,  over  and  above  the 
value  of  the  sugar,  or  molasses,  at  the  time  and  place  of  exportation, 
'and  that  such  excess  was  paid  by  the  defendants,  they  at  the  same 
time  protesting  or  complaining  against  the  justness  or  legality  of  the 
demand,  then  they  are  entitled  to  deduct  the  amount  of  such  excess 
from  the  sum  claimed  in  this  suit.     If,  however,  you  believe  that  no 
excess  was  charged,  or,  if  charged,  that  it  was  paid  voluntarily,  and 
without  complaint,  it  is  binding  on  the  defendants,  and  they  will  not 
be  entitled  to  the  deduction."     Verdict  for  the  plaintiffs. — (United 
States  V8.  Clement  &  Newman,  Crabbe's  Reports,  499  to  515.) 

In  the  case  just  referred  to,  as  before  stated,  the  United  States  were 
the  plaintiffs,  and  Clement  &  Newman  the  defendants.  The  defend- 
ants claimed  as  a  set-off  a  certain  sum  as  having  been  paid  for  over- 
charged duties.  The  court  decided,  in  1843,  that  if  the  duties  had 
been  paid  without  objection,  the  payment  was  voluntary,  and  could 
not  be  recovered  back  from  the  United  States.  That  was  the  law, 
as  said  case  decider,  ^^i  \Xi^  ^^\>  c^^  Q^u^ress  of  1839,  and  before  the 
act  of  1845,  reVative  \,o  oN^TOoL«bt^^\\\\NXs.^.  ^XsssisL^CwiA^dftcision  was 


ESTATE   OF  JAMES    BEATTT.  11 

• 

made,  a  verbal  objection  made  at  the  time  of  payment  was  sufficient 
to  enable  the  party  to  recover  back  from  the  United  States,  by  way 
of  set-off,  overcharged  duties.  But  by  the  act  of  1845  no  such  re- 
covery can  be  had,  unless  the  objection  was  made  in  writing,  and  the 
grounds  of  the  objection  stated; 

The  abovementioned  case  of  the  United  States  vs.  Clement  & 
Newman  was  decided  by  a  court  of  the  United  States,  in  which  case 
the  government  of  the  United  States  was  itself  a  party.  The  decision 
is  entitled  to  great  respect,  and  I  cite  it  for  the  purpose  of  showing 
that,  independently  of  the  act  of  1845,  there  is  no  foundation  for  the 
present  claim,  as  described  in  the  petition.  That  decision  is  in  direct 
opposition  to  the  judgment  of  the  majority  of  the  court  in  the  present 
case. 

The  above  are  my  reasons,  in  addition  to  those  given  in  the  cases 
of  Sturges,  Bennet  &  Co.  vs.  The  United  States,  Beatty's  Executor 
V9,  The  United  States,  and  Spence  &  Beid  vs.  The  United  States,  for 
my  dissent,  in  the  present  case,  from  the  judgment  of  the  court. 


34th  Congress,  \    HOUSE  OF  REPRESENTATIVES.  (    Report 
3d  Session.     \  (  No.  168. 


ERNEST  FIEDLER. 

[To  accorapany  bille  H.  R.  C.  C.  20  and  S,  440.] 


January  30,  1866. 


Mr.  Bishop,  from  the  Committee  of  Claims^  made  the  following 

REPORT. 

The  Committee  of  Claims ^  to  whom  were  referred  the  hSl  of  the  Senate 
{No.  440)  efdxtted,  ^^  An  act  for  the  relief  of  Ernest  Fiedler  ^^  and  the 
biU  of  the  House  {E.  JR.  C.  C.y  No.  20,)  for  the  relief  of  Earnest 
Fiedler  y  rqport  : 

That  they  have  carefully  considered  the  above  described  bills  and 
are  of  the  opinion  that  they  ought  not  to  pass.  The  opinion  of  the 
committee  is  so  well  expressed  in  the  dissenting  opinion  of  Judge 
Blackford,  of  the  Court  of  Claims,  upon  these  biUs,  that  they  adopt 
it  and  make  it  a  part  of  this  report. 

ERNEST  FIEDLER  vs.  THE  UNITED  STATES. 

Dissenting  opinion  by  Judge  Blackford. 

Suit  for  overpaid  duties. 

I  dissent  fi'om  the  final  judgment  rendered  in  this  case  by  a  msgor- 
ity  of  the  court  in  favor  of  the  claimant. 

As  to  the  duties  on  the  imports  by  the  St.  James,  Victoria,  and 
Northumberland,  one  of  the  witnesses,  Jacquelin,  says  there  were 
protests  in  writing,  but  says  nothing  as  to  the  forms  of  the  protests. 
Another  witness^  Oriswold,  says  there  is  on  the  entries  in  those  three 
cases  "a  protest  in  writing,  purporting  to  be  signed  by  the  petitioner, 
in  which  the  petitioner  protests  against  paying  twenty  per  cent.,  and 
claims  that  it  should  be  ten  per  cent."  The  objection  to  this  evidence 
is,  1.  That  copies  of  the  protests  should  have  been  produced  to  this 
court.  2.  That  the  act  of  Congress  of  1845  requires  that  the  protest 
shall  state  '*  distinctly  and  specificaUy  the  grounds  of  objection.*'  (5 
Stat,  at  Large,  727.)  The  saying  that  the  duty  should  not  be  twenty 
but  ten  per  cent,  is  merely  stating  a  conclusion  of  law.  There  is  no 
proof,  therefore,  of  a  legal  protest  in  either  of  those  three  cases ;  and 
that  is  the  ground  of  my  dissent  in  those  oases. 

As  to  the  duties  on  the  imports  by  the  other  vessels — namely.  Medi- 
ator^ Hendrick  Hudson,  Westminster,  Sir  Robert  Peel,  Devonshire, 
Southampton  and  Patrick  Henry — the  payments  were  made  without 
any  objection  whatever,  either  written  or  verbal.  That  is  the  ground 
of  my  dissent  in  the  last  named  cases. 


ERITEST    FIEDLER. 


The  digsenting  opinions  heretofore  delivered  by  me  in  the  cases  of 
Sturges,  Bennet  &  Co.  vs.  The  United  States,  Spence  &  Reid  vs.  The 
United  States,  and  Wood  V8,  The  United  States,  are  hereto  appended, 
And  referred  to  as  a  part  of  this  opinion. 


STURGES,  BENNET  &  CO.  m.  THE  UNITED  STATES. 

The  dissenting  opinion  was  delivered  by  Judge  Blackford. 

I  am  obliged  to  dissent  from  the  judgment  of  the  court  in  this  case. 

The  petition  attached  to  this  opinion  shows  the  grounds  of  the 
claim.  The  duties  sued  for  were  collected  during  the  years  1847, 1848, 
1849,  1850,  and  1851. 

The  petition,  in  my  opinion,  is  defective,  because  it  does  not  allege 
that  any  of  the  duties  were  paid  under  protest.  The  act  of  Congress 
of  1845,  chapter  22,  prohibits  any  suit  against  a  collector  for  over- 
paid duties,  if  the  payment  was  made  without  protest.  That  point 
IS  expressly  decided  by  the  circuit  court  of  the  United  States  for  the 
Maryland  district,  at  the  April  term,  1849,  in  Brune  V8.  Marriott.  In 
that  case  the  protest  was  not  made  until  after  some  of  the  duties 
were  paid,  and  the  decision  was,  that  for  such  of  the  duties  there 
could  be  no  recovery.  The  language  of  the  court  is  as  follows:  "The 
remaining  question  is,  what  duties  were  paid  under  protest,  within 
the  meaning  of  the  act  of  1845?  That  act  requires  that  the  protest 
shall  be  made  in  writing,  signed  by  the  claimant^  at  or  before  the 
payment  of  the  duties,  and  set  forth,  distinctly  and  specifically,  the 
grounds  of  objection.  The  protest  of  April  9,  1847,  cannot  apply  to 
the  payments  previously  made,  and  tne  plaintiff  is  not  entitled  to 
recover  them.  But  it  is  sufficient  to  cover  all  subsequent  pay- 
ments," &c. 

If  there  has  been  a  protest  the  suit  is  allowed,  as  the  statute  ex- 
pressly says,  in  order  "  to  ascertain  and  try  the  legality  and  validity 
of  such  demand  and  payment  of  duties.''  I  consider  that  statute  to 
be  as  applicable  to  a  suit  in  this  court,  against  the  government  for 
over  paid  duties,  as  it  is  to  a  suit  for  that  cause  in  any  other  court 
against  the  collector.  The  object  of  both  suits  is  the  same,  namely, 
to  ascertain  and  try  the  legality  and  validity  of  the  demand  and  pay- 
ment of  duties  alleged  to  have  been  overpaid.  If  such  demand  and 
payment  of  duties  were  legal  and  valid,  the  importer  cannot,  in  a 
court  professing  to  be  governed  by  legal  principles,  recover  those  du- 
ties, either  from  the  collector  or  from  the  government.  That  appears 
to  me  to  be  a  clear  proposition.  Congress  has  thought  proper,  by  the 
law  of  1845,  to  prescribe  a  certain  rule  for  the  collector  and  importer 
relative  to  the  collection  of  duties ;  and  whilst  the  law  is  in  force, 
the  rule  must  be  complied  with.  The  rule  is  that  if  the  importer 
wislies  to  object  to  the  amount  of  duty  charged,  the  objection  must  be 
made  at  or  before  the  payment  of  the  duty.  If  no  objection  be  made 
within  the  time  limited  by  law,  the  demand  and  payment  of  the  duty 
must  be  considered  legal  and  valid. 

It  will  be  obseived  t\\at  the  statute  of  1845,  which  prohibits  any 
suit  for  overpaid  d\i\\eft,xi\Aft%^^«t^  V^\«i^\\.  ^^xkfficient  protest, 
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applies  to  duties  of  every  description,  without  exception. — (5  Stat,  at 
Large,  727.)  The  effect  of  this  statute  relative  to  the  protest  is  clearly 
stated  in  an  opinion  delivered  by  Chief  Justice  Taney  in  1849.  His 
language  is  as  follows  :  ^^  The  protest  is  not  required  to  be  made  on 
or  before  the  payment  of  what  are  called  the  estimated  duties.  For 
this  payment  is  necessarily  regulated  by  the  invoice  quantity,  as  well 
as  the  invoice  price.  The  importer  cannot,  at  that  time,  know  whether 
there  has  been  any  loss  by  leakage  ;  nor  can  he  know,  after  it  has 
been  ascertained  by  the  weigher  and  ganger,  whether  the  collector 
will  exact  duties  upon  the  amount  stated  in  the  invoice. 

**The  payment  is  legally  made  when  the  duties  are  finally  deter- 
mined, and  the  amount  assessed  by  the  collector  ;  and  a  protest  before 
or  at  that  time  is  sufficient  notice,  as  it  warns  the  collector,  before  he 
renders  his  account  to  the  Treasury  Department,  that  he  will  be  held 
personally  responsible  if  the  portion  disputed  is  not  legally  due,  and 
that  the  claimant  means  to  assert  his  right  in  a  court  of  justice. 

^^  The  payment  of  the  money  upon  the  estimated  duties  is  rather  in 
the  nature  of  a  pledge  or  deposite  than  a  payment ;  for  it  remains  in 
the  hands  of  the  proper  officer,  subject  to  the  final  assessment  of  the 
duties  ;  and  if  more  has  been  paid  than  is  due,  (which  is  most  com- 
monly the  case,)  the  overplus  belongs  to  the  importer,  and  is  returned 
to  him/' — (Brune  vs.  Marriott,  before  cited)  The  Supreme  Court 
affirmed  that  judgment,  using,  as  to  the  protest,  the  following  lan- 
guage: ^^But  where  the  duties  had  not  been  closed  up  in  any  cases^ 
when  the  written  protest,  in  April,  was  filed — though  the  preliminary 
payment  of  the  estimated  duties  had  taken  place — the  court  justly 
considered  the  protest  valid.  Because,  till  the  final  adjustment,  the 
money  remains  in  the  hands  of  the  collector,  and  is  not  accounted  for 
with  the  government,  and  more  may  be  necessary  to  be  paid  by  the 
importer." — (Marriott  vs.  Brune,  9  How.,  619,  636.) 

The  law  is  therefore  settled,  that  under  the  aforesaid  statute  of  1845 
the  importer  is  not  required  to  make  his  protest  until  after  the  weigher 
or  ganger  has  made  his  return,  and  the  importer  has  had  a  full  op- 
portunity to  know  what  that  return  is,  and  for  what  sum  he  is  legally 
chargeable.  That  being  the  law,  it  is  clear  that  there  can  be  no 
hardship  or  injustice  in  requiring  the  protest.  But,  on  the  other 
hand,  if  at  any  distance  of  time  after  duties  have  been  paid  without 
objection,  and  with  a  full  opportunity  of  knowing  the  facts,  the 
United  States  are  to  be  subject  to  be  called  upon  for  alleged  overpaid 
duties,  there  will  be  no  end  to  the  evils  that  will  ensue. 

The  language  of  the  Supreme  Court  of  the  United  States  in  1851, 
with  respect  to  the  question  now  under  consideration,  is  as  follows: 
**But  it  is  proper  to  say,  in  order  that  the  opinion  of  the  court  may 
not  be  misunderstood,  that  when  we  speak  ot  duties  illegally  exacted, 
the  court  mean  to  confine  the  opinion  to  cases  like  the  present,  in 
which  the  duty  demanded  was  paid  under  protest,  stating  specially 
the  ground  of  objection.  Where  no  such  protest  is  made,  the  duties 
are  not  illegally  exacted,  in  the  legal  sense  of  the  term ;  for  the  law 
has  confided  to  the  Secretary  of  the  Treasury  the  power  of  deciding, 
in  the  first  instance,  upon  the  amount  of  duties  due  on  the  importa- 
tion.    And  if  the  party  acquiesces,  and  does  not,  by  his  protest,  ap- 
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Eeal  to  the  judicial  tribunals,  the  duty  paid  is  not  illegally  exacted, 
ut  is  paid  ih  obedience  to  the  decision  of  the  tribunal  to  which  the 
law  has  confided  the  power  of  deciding  the  question. 

*'  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in 
some  other  case,  in  a  higher  and  superior  court,  determined  to  hare 
been  an  erroneous  construction  But  money  thus  paid  is  not  illegally 
exacted.  Nor  are  duties  illegally  exacted  where  they  are  paid  under 
the  decision  of  the  collector,  sanctioned  by  the  Secretary  of  the  Treas- 
ury, and  without  appealing  from  that  decision  to  the  judicial  tribo- 
nals  by  a  proper  and  legal  protest.  Nor  are  they  within  the  principle 
decided  in  the  case  before  us." — (Lawrence  vs.  Caswell,  13  Howard, 
488,  496.)  That  is  the  unanimous  opinion  o  fthe  highest  judicial  tri- 
bunal in  the  United  States,  on  the  precise  question  now  before  us.  It 
is  the  opinion  of  that  court  on  the  meaning  of  the  act  of  Congress  of 
1845,  before  referred  to.  That  opinion  is,  that  duties  paid  wWmi 
protest^  as  the  duties  in  the  case  before  us  were  paid,  are  not  illegally 
exacted.  And  surely,  if  the  duties  now  sued  for  were  not  illegallj 
exacted,  that  is,  if  the  collection  of  those  duties  was  lawful,  the  claim- 
ants can  have  no  rights  in  a  court  of  justice,  to  recover  them  bac^, 
either  from  the  collector  or  from  the  government. 

My  opinion  is,  therefore,  that  the  petition  shows  no  ground  for 
relief. 


8PKNCE  &  REID,  CONSIGNEE  AGENTS  OF  MASON  &  TULLI8,  w.   THE  UNITED 

STATES. 

[Tlie  petition  of  the  claimants  is  tiereto  attached.] 

Dissenting  opinion  delivered  by  Judge  Blackford. 

I  dissent  from  that  part  of  the  judgment  in  this  case  which  sus- 
tains the  present  suit  as  to  certain  overcharged  duties. 

The  duties  in  question  were  paid  to  the  collector  without  a  written 
protest  settinff  forth  the  grounds  of  objection,  and  were  afterwarda 
paid  by  the  collector  into  the  treasury  of  the  United  States. 

The  decision  of  the  court  is,  that  duties  paid  without  such  protest 
may  be  recovered  back  by  a  suit  in  this  court.  That  decision  is,  in 
my  opinion,  contrary  to  the  act  of  Cfongress  of  1845,  chapter  22. 

The  dissenting  opinions  delivered  by  me  in  the  cases  of  Sturges, 
Bennet  &  Co.  vs.  The  United  States,  and  of  Beatty  vs.  The  United 
States,  are  hereto  attached  and  made  part  of  this  opinion. 

Mason  &  TuUis,  for  whose  use  this  suit  is  brought,  sued  the  col- 
lector in  Baltimore  for  overcharged  duties  on  the  same  pimento  men- 
tioned in  the  present  petition.  The  circuit  court  of  the  United  States 
decided  in  that  case  that  the  suit  was,  in  substance,  a  suit  against  the 
United  iStates,  and  that  ^^the  money  was  in  the  treasury,  and  must  be 
paid  from  the  treasury  if  live  'pUxv^Xxg  TWiw\aw : '     '^Va^^  <dao  decided 

that  the  suit  would  Tio\.\\^>\>^^u^^^^^^^^?^^^^^"^^^^^^'— ^^«^ 
&  TuUis  vs.  Kaue,  dtcu\\»  couxV.  ^^  \Xx^\:^xiv\fe^^\»M^\Ks^  •iii..^^^^^ 
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district,  April  term,  1851.)  That  decision  is  in  direct  opposition  to 
the  present  decision  of  this  court  in  substantially  the  same  case. 
The  consequence  of  the  judgment  in  this  case  is  as  follows :  A  mer- 
chant sues  a  collector  in  a  circuit  court  of  the  United  States  for  over- 
charged duties.  The  effect  of  the  suit,  if  successful,  is  to  obtain  from 
the  treasury  of  the  United  States  the  amount  of  those  duties.  But 
the  suit  fails  for  the  want  of  a  legal  protest.  The  same  merchant  then 
turns  round  and  sues  the  United  States,  in  the  Court  of  Claims,  for 
the  same  duties,  and  recovers  witJumt  such  protest.  One  court  decides 
that  the  treasury  of  the  United  States  is  liable  upon  the  same  state  of 
facts  on  which  the  other  decides  that  the  treasury  is  not  liable.  It  is 
impossible  that  these  contradictory  decisions  can  both  be  right. 

The  act  of  1846  prescribes  the  condition  upon  the  performance  of 
which,  and  only  upon  such  performance,  a  suit  will  lie  for  overpaid 
duties.  That  condition  is  the  making  of  a  legal  protest  within  the 
proper  time.  The  policy  of  the  act  is  very  clear.  It  is  noticed  by 
Chief  Justice  Taney,  in  the  following  words:  ^*Now  the  act  of  Feb- 
ruary 26,  1845,  in  express  terms,  provides  that  no  action  of  this  kind 
shall  be  maintained  against  a  collector,  ^unless  the  said  protest  was 
made  in  writing,  and  signed  by  the  claimant  at  or  before  the  payment 
of  said  duties,  setting  forth  distinctly  and  specifically  the  grounds  of 
objection  to  the  payment  thereof. ' 

'^  It  is  not,  tnerefore,  sufficient  to  object  to  the  payment  of  any 
particular  duty  or  amount  of  duty,  and  to  protest  in  writing  against 
it.  The  claimant  must  do  more.  He  must  set  forth  in  his  protest  the 
grounds  upon  which  he  objects,  distinctly  and  specifically.  And  these 
latter  words  are  too  emphatic  to  be  regarded  as  mere  surplusage,  or 
to  be  overlooked  in  the  construction  of  this  law.  The  object  of  this 
provision  is  obvious.  In  the  multitude  of  collection  offices  in  the 
United  States,  and  the  changes  which  so  frequently  take  place  in  the 
officers,  mistakes  and  oversights  will  sometimes  take  place,  and  irre- 
gularities in  the  assessment  of  duties.  And  the  object  of  this  provi- 
sion is  to  prevent  a  party  from  taking  advantage  of  such  objections 
when  it  is  too  late  to  correct  them,  and  to  compel  him  to  disclose  the 
grounds  of  his  objection  at  the  time  when  he  makes  his  protest.  The 
case  before  the  court  strikingly  exemplifies  the  policy  of  this  provi- 
sion. One  of  the  objections  is,  that  the  merchant  appraisers  did  not 
actually  inspect  the  pimento.  It  was  not  actually  looked  at  and  in- 
spected by  these  appraisers,  because  there  was  no  controversy  about 
its  quality.  The  consignees  had  notice  and  appeared  before  the  mer- 
chant appraisers,  and  did  not  suggest  that  there  was  any  defect  in  the 
quality  which  would  lower  the  value,  nor  express  a  wish  to  have  it 
inspected.  They  offered  to  prove  that  it  was  bought  for  the  price  at ' 
which  it  was  invoiced,  and  that  such  was  then  the  market  price  at  the 
place  where  it  was  purchased.  The  appraisers  were  satisfied  that  it 
was  bought  at  the  price  stated,  but  were  of  opinion  that  the  price 
was  lower  than  its  market  value  in  the  principal  markets  of  the 
island,  and  appraised  it«  dutiable  value  accordingly. 

'*  There  is  not  the  slightest  reason  to  suppose  that  their  assessment 
would  have  been,  in  any  degree,  influenced  or  changed  by  the  actual 
inspection  of  the  article.     And  if  this  objection  had  been  stated  in 
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the  protest,  the  error  could  have  been  immediately  corrected  before 
the  duties  were  exacted  ;  but  it  is  now  too  late.  And  if  this  oversight' 
be  fatal  to  this  appraisement,  and  renders  it  invalid,  then  the  public 
lose  not  only  the  enhanced  duties  to  which  the  pimento  was  liable, 
but  also  the  additional  or  penal  duty,  which  was  the  consequence  of 
the  merchant  appraisal.  The  same  may  be  said  of  the  other  grounds 
of  objection  above  mentioned.  If  they  had  been  set  forth  in  the  pro- 
test as  the  grounds  of  objection,  and  had  been  deemed  tenable  by  the 
administrative  department,  the  errors  could  have  been  corrected  with- 
out the  expense  oi  litigation,  and  the  duties  which  (the^  law  imposes 
secured  to  the  public.  And  it  is  for  this  purpose  that  the  act  of  1845 
requires  the  grounds  of  objection  to  be  distinctly  and  specifically  set 
forth  in  the  protest.  For  this  suit,  although  in  form  against  the  col- 
lector for  doing  an  unlawful  act,  is,  in  truth  and  substantially,  a  suit 
against  the  United  States." — (Mason  &  TuUis  w.  Kane,  above  cited.) 

That  opinion  shows  very  clearly  that  the  said  act  of  1845  is  foundea 
in  sound  policy.  But  whether  it  be  so  or  not,  no  court  can  repeal  it. 
Whilst  it  is  in  force  it  must  be  obeyed. 

The  only  argument  in  the  present  case  made  by  the  claimant  that 
appears  to  me  to  require  an  answer,  is,  that  this  suit  is  not  against 
the  collector,  but  is  against  the  United  States.  That  argument  ad- 
mits of  a  short  and  conclusive  answer.  It  is  this :  The  law  is  settled 
by  said  decision  of  the  United  States  court,  that  a  suit  against  the 
collector  for  overcharged  duties  is,  in  truth,  a  suit  against  the  United 
States.  So  that,  according  to  that  decision,  which  is  certainly  cor- 
rect, the  mere  fact  that  this  suit  is  against  the  United  States^  and 
not  against  the  collector,  is  no  reason  that  the  suit  should  be  sus- 
tained. 

I  must  be  permitted  to  repeat  here,  what  was  said  by  me  in 
Sturges,  Bennet  &  Co.  vs.  The  United  States,  namely,  that  the  Su- 
preme Court  of  the  United  States  has  decided  that  duties  paid  without 
a  legal  protest  are  not  illegally  exacted. — (Lawrence  vs,  Caswell,  13 
Howard,  488,  496.) 

When  the  claimants  contend  that  the  duties  in  question  ought  not 
to  be  retained  in  the  treasury,  they  forget  that  those  duties  are  so  re- 
tained, not  for  the  money  involved,  but  in  obedience  to  the  statute  of 
1845,  which  Congress,  for  wise  purposes,  has  thought  proper  to  enact. 
They  forget  that,  as  regards  the  collection  of  duties  on  imports.  Con- 
gress has  the  right  to  prescribe,  by  law,  what  rules  it  thinks  proper; 
and  that  all  persons  who  choose  to  import  goods  subject  to  duty,  must 
conform  to  the  rules  which  the  law  prescribes. 

My  opinion,  therefore,  is,  that  the  petition  shows  no  ground  for 
relief. 


DAVID  WOOD  w.  THE  UNITED  STATES. 


Dissenting  opinion  delivered  by  Blackford,  J. 
This  is  a  suit  for  overcharged  duties.     The  particulars  of  the  claim 
will  sufficiently  appear  from  the  following  extract  from  the  petition: 
*'Your  petitYonei  T^«^^\i\iS\"S  x^^x^^^tj^j^^  tkat  during  the  years 
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.1847,  1848,  1849,  1850,  and  1851,  he  imported  into  the  United  States 
certain  quantities  of  liquors  in  casks,  on  which  importations  duties 
were  imposed  and  paid  by  him  to  the  United  States,  not  only  on  the 
value  of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained 
in  the  said  casks  when  imported,  but  also  on  the  value  of  the  quantity 
of  liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  impor- 
tation, which  was  lost — which  did  not  exist  at  the  time  when  the  duty 
was  imposed — which  was  not  and  could  not  be  imported  into  the 
United  States  Your  petitioner  claims  a  return  of  the  moneys  ex- 
acted ffom  him  as  import  duties  on  such  leakage  or  non-imported 
liquors." 

There  is  no  allegation  in  the  petition  that  any  objection  whatever 
was  made  to  the  payment  of  the  said  duties. 

No  evidence  has  been  taken  in  the  case ;  and  the  only  question  now 
before  the  court  is,  whether  the  petition  shows  a  good  cause  of  action. 
The  decision  of  a  majority  of  the  court  is,  that  the  petition  is  suffi- 
cient. From  that  decision  I  dissent.  The  ground  of  my  dissent  is, 
that  the  duties  in  question  were  paid  without  objection.  The  dissent- 
ing opinions  heretofore  delivered  by  me  in  the  cases  of  Sturges,  Ben- 
net  &  Co.  V8,  The  United  States,  Beatty's  Executor  vs.  The  United 
States,  and  Spence  &  Keid  V8,  The  United  States,  are  referred  to  as  a 
part  of  this  opinion.  In  the  examination  of  those  cases,  I  became 
entirely  satisfied  that  the  act  of  Congress  of  1845,  cited  and  relied  on 
by  me,  was  a  bar  to  the  claims  ;  and  as  I  consider  that  act  to  be  a  bar 
in  those  cases^  I,  of  course,  consider  it  to  be  a  bar  in  this  case. 

Since  the  judgment  of  the  majority  of  the  court  in  the  present  case 
was  rendered,  I  have  met  with  a  decision  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  which  clearly 
shows  that,  even  before  the  act  o/'1855,  overcharged  duties  paid  with- 
out objection  could  not  be  recovered  back  from  the  United  States. 
Such  payments  made  without  objection  are  what  the  law  denominates 
voluntary  payments  ;  and  the  law  is  well  settled  that  money  so  paid 
cannot  be  recovered  back.  This  principle  not  only  applies  to  the 
present  case,  but  is  also  applicable  to  the  aforesaid  cases  of  Sturges, 
Bennet  &  Co.  vs.  The  United  States,  Beatty's  Executor  vs.  The  Uni- 
ted States^  and  Spence  &  Keid  vs.  The  United  States.  The  decision 
of  the  district  court  of  the  United  States,  above  alluded  to,  is  as  fol- 
lows : 

An  action  was  brought  by  the  United  States  against  Clement  & 
Newman  on  a  custom-house  bond,  dated  30th  June,  1841,  condi- 
tioned for  the  payment  of  $793,  that  sum  being  part  of  the  duties 
charged  on  an  invoice  of  molasses  imported  by  the  defendants  from 
Cuba  into  Philadelphia.  The  defendants  claimed,  among  other  things, 
a  set-off  of  $345  22,  being  an  alleged  overcharge  of  duties  previously 
paid  by  them.  Mr.  Watts,  the  district  attorney,  said  in  his  argu- 
ment that  though  the  amount  claimed  there  was  small,  the  principle 
involved  the  restoration  of  an  immense  sum — not  only  fifteen  or 
twenty  thousand  dollars,  before  paid  by  those  defendants,  but  millions 
to  other  importers  throughout  the  United  States,  paid  by  them  volun- 
tarily and  without  protest.  *****  To  the  second  credit  the 
defendants  ask  for,  we  reply,  firsts  that  it  is  covered  by  the  same  ob]ec- 
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tions  as  the  other  ;  and,  second,  that  the  duties  on  which  it  is  founded 
were  paid  voluntarily,  and  could  not  be  recovered  by  the  defendants, 
they  having  ^iven  no  proof  of  compulsion  or  protest.  Mr.  Cadwala- 
der,  for  the  defendants,  said :  Both  our  claims,  for  credit  or  set-off, 
rest  on  these  reasons,  but  the  second  is  met  by  the  additional  objec- 
tion that  it  was  a  voluntary  payment  without  protest,  and  is  there- 
fore not  recoverable  against  the  United  States.  We  reply  that  there 
is  evidence  of  a  protest  to  go  to  the  jury,  and  that  it  was  not  a  volun- 
tary payment.  It  was  required  as  a  preliminary  to  entry^  and  was 
exacted  colore  officii^  and  is  therefore  not  voluntary,  and  may  be  ad- 
mitted as  a  set-off.  The  judge  (27th  of  March,  1843,)  charged  the 
jury  as  follows : 

'^  If  the  jury  believe  that  the  value  of  the  sugar  or  molasses  em- 
braces all  costs  and  charees  at  the  place  of  exportation,  including  the 
costs  of  hogsheads,  barrels,  boxes,  &c.,  necessary  to  enable  the  parties 
to  export  it,  then  it  will  be  unnecessary  further  to  consider  the  ques- 
tion ;  should  they  think  otherwise,  then  a  new  question  arises  for  their 
consideration,  and  that  is,  were  the  duties  en  this  shipment  paid  vol- 
untarily and  without  objection,  in  consequence  of  the  parties  mistak- 
ing the  law  ;  if  they  were  so  paid,  they  cannot  be  recovered  back,  or 
denoted  from  the  claim  of  the  United  States.  It  has  been  argued 
that  a  payment  to  a  public  officer  cannot  be  considered  as  a  voluntary 
payment,  as  he  holds  the  compulsory  power  in  his  own  hands.  This 
may  be  so,  where  the  party  paying  objects,  at  the  time  of  payment, 
to  the  propriety  and  legality  of  the  charge.  It  is  not  necessary  there 
should  be  a  formal  written  protest,  but  there  must  be  some  objection, 
some  notice  that  the  claim  is  disputed,  as  the  ground  of  objection  or 
dispute  may  be  removed  or  agreed  to ;  but  if  paid  without  such  objec- 
tion, merely  on  a  mistaken  construction  of  the  law,  it  is  bindings  and 
cannot  be  recovered  back,  or  set  off  against  another  demand.  Was 
there  any  such  notice  or  objection  by  the  defendants  at  the  time  of 
payment  ?  The  only  evidence  on  their  part  is  that  of  Mr.  Newman, 
who  says  there  was  no  formal  protest,  but  Mr.  Clement  informed  him 
there  was  a  mistake  in  calculating  the  duties,  and  that  he  (Mr.  Clem- 
ent) had  been  talking  to  Mr.  Eern  about  it.  Mr.  Kern^  who  was  a 
deputy  collector,  is  since  deceased  ;  his  testimony  was  not  taken  in  his 
lifetime,  and  no  witness  is  produced  who  heard  the  conversation.  On 
the  other  side,  Mr.  Howell,  deputy  collector  ;  Mr.  Martin,  the 
cashier ;  Mr.  Bell,  the  ascertaining  clerk ;  and  Mr.  McAdam,  the 
bond  clerk,  have  all  been  examined,  and  each  of  them  say  they  never 
heard  of  any  complaint  by  the  defendant ;  and  Mr-  Howell  states, 
that  if  such  a  complaint  had  been  made,  it  would  have  been  within  his 
peculiar  duty  to  examine  it ;  but  he  knows  of  none.  Still,  this  is  a 
question  of  fact  for  the  jury,  and  it  is  their  province  to  aecide  it,  the 
burden  of  proof  being  on  the  defendants.  If  vou  are  satisfied  that  a 
duty  was  charged  on  the  boxes,  or  hogsheads,  over  and  above  the 
value  of  the  sugar,  or  molasses,  at  the  time  and  place  of  exportation, 
and  that  such  excess  was  paid  by  the  defendants,  they  at  the  same 
time  protesting  or  complaining  against  the  justne^js  or  legality  of  the 
demand,  then  they  are  entitled  to  deduct  the  amount  of  such  excess 
from  tlie  sum  c\a\ineA.\Ti  t\v\&  «v3l\\..   \\^\karn<5^^x^^QU  believe  that  no 
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excess  was  charged,  or,  if  charged,  that  it  was  paid  volantarilj,  and 
without  complaint,  it  is  binding  on  the  defendants,  and  they  will  not 
be  entitled  to  the  deduction."  Verdict  for  the  plaintiffs. — (United 
States  V8.  Clement  &  Newman,  Crabbe's  Keports,  499  to  515.) 

In  the  case  just  referred  to,  as  before  stated^  the  United  States  were 
the  plaintiffs,  and  Clement  &  Newman  the  defendants.  The  defend- 
ants claimed,  as  a  set-off,  a  certain  sum  as  having  been  paid  for 
overcharged  duties.  The  court  decided,  in  1843,  that  if  the  duties 
had  been  paid  without  oWection,  the  payment  was  voluntary,  and 
could  not  be  recovered  bact  from  the  United  States.  That  was  the 
law,  as  said  case  decides,  after  the  act  of  Congress  of  1839,  and  before 
the  act  of  1845,  relative  to  overcharged  duties.  When  that  decision 
was  made,  a  verbal  objection  made  at  the  time  of  payment  was  suf- 
ficient to  enable  the  party  to  recover  back  from  the  United  States,  by 
way  of  set-off,  overcharged  duties.  But  by  the  act  of  1845  no  such 
recovery  can  be  had^  unless  the  objection  was  made  in  writing,  and 
the  grounds  of  the  objection  stated. 

The  above  mentioned  case  of  the  United  States  vs.  Clement  & 
Newman  was  decided  by  a  court  of  the  United  States,  in  which  case 
the  government  of  the  United  States  was  itself  a  party.  The  decision 
is  entitled  to  great  respect,  and  I  cite  it  for  the  purpose  of  showing 
that,  independently  of  the  act  of  1845,  there  is  no  foundation  for  the 
present  claim  as  described  in  the  petition.  That  decision  is  in  direct 
opposition  to  the  judgment  of  the  majority  of  the  court  in  the  present 
case. 

The  above  are  my  reasons,  in  addition  to  those  given  in  the  cases 
of  Sturges,  Bennet  &  Co.  vs.  The  United  States,  Beatty's  Executor  vs. 
The  United  States,  and  Spence  &  Beid  vs.  The  United  States,  for  my 
dissent,  in  the  present  case,  from  the  judgment  of  the  court. 

H.  Rep.    168 2 


S4th  Oonorbss,  )  HOUSE  OF  REPRESENTATIVES.    C    Repokt 
3d  Seaaim.     J  )  No.  169. 


STURGES,  BENNET  &  CO. 

[To  aooompaay  bills  H.  B.  C.  C.  No.  18  and  8.  441.] 


JamxjjlBT  30,  1857. 


Mr.  Bishop,  from  tb«  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  ClaimSy  to  whom  was  referred  the  Ml  of  the  Senate 
No,  441,  etUitkd  ^^  An  o^for  the  relief  of  Sturges,  Bennet  and  Com- 
panvj"  and  the  biU  of  the  Hovse  {H.  R.  C,  (7.  No.  18)  for  the  rdief 
of  StwrgeSj  Bennet  and  Company  y  report : 

That  they  have  carefully  considered  the  above  bills,  and  are  of 
the  opinion  that  they  ought  not  to  pass.  The  opinion  of  the  com- 
mittee is  so  well  expressed  in  the  dissenting  opinion  of  Judge  Black- 
ford, of  the  Court  of  Claims,  upon  the  bills  that  they  adopt  said  opin- 
ion, and  make  it  a  part  of  this  report. 

8TUROB8,  BENNET  ft  00.  w.  UNITED  STATES. 

The  dissenting  opinion  was  delivered  by  Judge  Blackford. 

I  am  obliged  to  dissent  from  the  judgment  of  the  court  in  this 
case. 

The  petition  attached  to  this  opinion  shows  the  grounds  of  the 
claim.  The  duties  sued  for  were  collected  during  the  years  1847, 
1848,  1849,  1850,  and  1851. 

The  petition,  in  my  opinion,  is  defective,  because  it  does  not  allege 
that  any  of  the  duties  were  paid  under  protest.  The  act  of  Congress 
of  1845,  chapter  22,  prohibits  any  suit  against  a  collector  for  over- 
paid duties,  if  the  payment  was  made  without  protest.  That  point 
IS  expressly  decided  by  the  circuit  court  of  the  United  States  for  the 
Maryland  district,  at  the  April  term,  1849,  in  Brune  V8,  Marriott. 
In  that  case  the  protest  was  not  made  until  after  some  of  the  duties 
were  paid,  and  the  decision  was,  that  for  such  of  the  duties  there  could 
be  no  recovery.  The  language  of  the  court  is  as  follows :  *'  The  re- 
maining question  is,  what  duties  were  paid  under  protest  within  the 
meaning  of  the  act  of  1845  ?  That  act  requires  that  the  protest  shall' 
be  made  in  writing,  signed  by  the  claimant,  at  or  before  the  payment 
of  the  duties,  and  set  forth,  distinctly  and  specifically,  the  grounds  of 
objection.  The  protest  of  April  9,  1847,  cannot  apply  to  the  pay- 
ments previously  made,  and  the  plaintiff  is  not  entitled  to  recover 
them.     But  it  is  sufficient  to  cover  all  subsequent  payments,"  &c. 
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If  there  has  been  a  protest,  the  suit  is  allowed,  as  the  statute  ex-  | 
pressly  says,  in  order  '^  to  ascertain  and  try  the  legality  and  validity 
of  such  demand  and  payment  of  duties."  I  consider  that  statute  to 
be  as  applicable  to  a  suit  in  this  court  against  the  government  for 
overpaid  duties  as  it  is  to  a  suit  for  that  cause  in  any  other  court 
against  the  collector.  The  object  of  both  suits  is  the  same — namely, 
to  ascertain  and  try  the  legality  and  validity  of  the  demand  and  pay- 
ment-of  duties  alleged  to  have  been  over  paid.  If  such  demand  and 
payment  of  duties  were  legal  and  valid,  the  importer  cannot,  in  a 
court  professing  to  be  governed  by  legal  principles,  recover  those  du- 
ties, either  from  the  collector  or  from  the  government.  That  appears 
to  me  to  be  a  clear  proposition.  Congress  has  thought  proper,  by  the 
law  of  1845^  to  present  a  certain  rule  for  the  collector  and  importer 
relative  to  the  collection  of  duties ;  and  whilst  the  law  is  in  force  that 
rule  must  be  complied  with.  The  rule  is,  that  if  the  importer  wishes 
to  object  to  the  amount  of  duty  charged,  the  objection  must  be  made 
at  or  before  the  payment  of  the  duty.  If  no  objection  be  made  within 
the  time  limited  by  law,  the  demand  and  payment  of  the  duty  must 
be  considered  legal  and  valid. 

It  will  be  observed  that  the  statute  of  1846,  which  prohibits  any 
suit  for  overpaid  duties,  unless  there  has  been  a  sufficient  protest, 
applies  to  duties  of  every  description,  without  exception. — (5  Stat,  at 
Large,  727.)  The  effect  of  this  statute  relative  to  the  protest  is  clearly 
stated  in  an  opinion  delivered  by  Chief  Justice  Taney  in  1849.  His 
language  is  as  follows :  ''  The  protest  is  not  required  to  be  made  on 
or  before  the  payment  of  what  are  called  the  estimated  duties.  For 
this  payment  is  necessarily  regulated  by  the  invoice  quantity,  as  well 
as  the  invoice  price.  The  importer  cannot,  at  that  time,  know  whether 
there  has  been  any  loss  by  leakage ;  nor  can  he  know,  after  it  has  been 
ascertained  by  the  weigher  and  ganger,  whether  the  collector  will 
exact  duties  upon  the  amount  stated  in  the  invoice. 

^'  The  payment  is  legally  made  when  the  duties  are  finally  deter- 
mined, and  the  amount  assessed  by  the  collector;  and  a  protest  before 
or  at  that  time  is  sufficient  notice,  as  it  warns  the  collector,  before  he 
renders  his  account  to  the  Treasury  Department,  that  he  will  be  held 
personally  responsible  if  the  portion  disputed  is  not  legally  due,  and 
that  the  claimant  means  to  assert  his  right  in  a  court  of  justice. 

"  The  payment  of  the  money  upon  the  estimated  duties  is  rather  in 
the  nature  of  a  pledge  or  deposit  than  a  payment.  For  it  remains  in 
the  hands  of  the  proper  officer,  subject  to  the  final  assessment  of  the 
duties ;  and  if  more  has  been  paid  than  is  due,  (which  is  most  com- 
monly the  case,)  the  overplus  belongs  to  the  importer,  and  is  returned 
to  him." — (Brune  vs,  Marriott,  before  cited.)  The  Supreme  Court 
affirmed  that  judgment,  using,  as  to  the  protest,  the  following  lan- 
guage :  ''  But  where  the  duties  had  not  been  closed  up  in  any  cases, 
when  the  written  protest,  in  April,  was  filed — though  the  preliminary 
payment  of  the  estimated  duties  had  taken  place — the  court  justly 
considered  the  protest  valid.  Because,  till  the  final  adjustment,  the 
money  remains  in  the  hands  of  the  collector,  and  is  not  accounted  for 
with  the  govemmexi^),  «aid  wiore  may  be  necessary  to  be  paid  by  the 
importer, — (lilLaii\o\.\»  v%.  "ftiMXift^^^Q^  .^^\^^^^^.\ 
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The  law  is  therefore  settled^  that  under  the  aforesaid  statute  of 
1845  the  importer  is  not  required  to  make  his  protest  until  after  the 
weigher  or  ganger  has  made  his  feturn,  and  the  importer  has  had  a 
full  opportunity  to  know  what  that  return  is,  and  for  what  sum  he  is 
legally  chargeable.  That  being  the  law,  it  is  clear  that  there  can  be 
no  hardship  or  injustice  in  requiring  the  protest.  But,  on  the  other 
hand,  if  at  any  distance  of  time  after  duties  have  been  paid  without 
objection,  and  with  a  fiiU  opportunity  of  knowing  the  facts,  the  United 
States  are  to  be  subject  to  be  called  upon  for  alleged  overpaid  duties, 
there  will  be  no  end  to  the  evils  that  will  ensue. 

The  language  of  the  Supreme  Court  of  the  United  States  in  1851,  with 
respect  to  the  question  now  under  consideration,  is  as  follows  :  '*  But 
it  is  proper  to  say,  in  order  that  the  opinion' of  the  court  may  not  be 
misunderstood,  that  when  we  speak  of  duties  illegally  exacted,  the 
court  mean  to  confine  the  opinion  to  cases  like  the  present,  in  which 
the  duty  demanded  was  paid  under  protest,  stating  specially  the 
ground  of  objection.  Where  no  such  protest  is  made,  the  duties  are 
not  illegally  exacted,  in  the  legal  sense  of  the  term  ;  for  the  law  has 
confided  to  the  Secretary  of  the  Treasury  the  power  of  deciding,  in 
the  first  instance,  upon  the  amount  of  duties  due  on  the  importation. 
And  if  the  party  acquiesces,  and  does  not,  by  his  protest,  appeal  to 
the  judicial  tribunals,  the  duty  paid  is  not  illegally  exacted,  but  is 
paid  in  obedience  to  the  decision  of  the  tribunal  to  which  the  law  has 
confided  the  power  of  deciding  the  question. 

*'  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in 
dome  other  case,  in  a  higher  and  superior  court  determined  to  have 
been  an  erroneous  construction.  But  money  thus  paid  is  not  ille- 
gally exacted.  Nor  are  duties  illegally  exacted  where  they  are  paid 
under  the  decision  of  the  collector,  sanctioned  by  the  Secretary  of  the 
Treasury,  and  without  appealing  from  that  decision  to  the  judicial 
tribunals  by  a  proper  and  legal  protest.  Nor  are  they  within  the 
principle  decided  in  the  case  before  us." — (Lawrence  V8,  Caswell,  13 
Howard,  488,  496.)     That  is  the  unanimous  opinion  of  the  highest 

{'udicial  tribunal  in  the  United  States,  on  the  precise  question  now 
)efore  us.  It  is  the  opinion  of  that  court  on  the  meaning  of  the  act 
of  Congress  of  1845,  before  referred  to.  That  opinion  is,  that  duties 
paid  without  protest,  as  the  duties  in  the  case  before  us  were  paid,  are 
not  illegally  exacted.  And,  surely,  if  the  duties  now  sued  for  were 
not  illegally  exacted — that  is,  if  the  collection  of  those  duties  was 
lawful — the  claimants  can  have  no  right,  in  a  court  of  justice,  to 
recover  them  back,  either  from  the  collector  or  from  the  government . 
My  opinion  is,  therefore,  that  the  petition  shows  no  ground  for 
relief. 
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Judge  Blackford's  dissenting  opinion : 

Suit  for  overpaid  duties. 

I  dissent  from  the  final  judgment  rendered  in  this  case  by  the  ma- 
jority of  the  court  in  favor  of  the  claimauta. 
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The  groand  of  mj  dissent  is,  that  the  daties  sued  for  were  paid 
without  protest. — (See  act  of  Congress  of  1845,  5  Stat,  at  Large,  727; 
Marriott  va,  Brune,  9  Howard,  619,  636 ;  Lawrence  vs.  Caswell,  13 
Howard,  488,  496.) 

The  reasons  for  my  dissent  are  given  at  length  in  the  opinion  here- 
tofore delivered  by  me,  in  this  case,  on  the  question  as  to  the  Talidilj 
of  the  petition  ;  which  opinion  is  hereto  appended  and  made  part  of 
this  opinion. 

The  dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of 
Beatty's  Executor  vs.  The  United  States,  Spence  &  Reid  vs.  The 
United  States,  and  Wood  vs.  The  United  States,  are  also  hereto  ap- 
pended, and  referred  to  as  a  part  of  this  opinion. 


BEATTY'S  EXECUTOR  ft.  THE  UNPFED  8TATEB. 

Dissenting  opinion,  delivered  by  Jndge  Blackford : 

I  dissent  from  the  judgment  of  the  court  in  this  case. 

The  petition,  which  is  attached  to  this  opinion,  does  not  allege  that 
the  daties  sued  for  were  paid  under  protest. 

The  only  question,  therefore,  which  need  be  considered  is.  Whether 
overpaid  duties,  paid  without  protest,  can  be  recovered  back  by  a  8uit 
in  this  court  ? 

That  question  ought,  in  my  opinion^  to  be  decided  in  the  negative. 

The  opinion  on  this  subject,  delivered  by  me  a  few  days  ago,  in 
Stur^es  and  others  vs.  The  United  States,  is  annexed  to  this  opinion, 
and  IS  to  be  considered  a  part  of  it. 

The  act  of  Congress  of  1845,  referred  to  in  that  opinion,  after  say- 
ing that  nothing  contained  in  the  second  section  of  the  act  of  the  3d 
of  March,  1839,  '^  shall  take  away,  or  be  construed  to  take  away,  or 
impair  the  right  of  any  person  or  persons  who  have  paid  or  shall 
hereafter  pay  money,  as  and  for  duties  under  protest,  to  any  collector," 
&c.,  concludes  as  follows:  ''Nor  shall  any  action  be  maintained 
against  any  collector  to  recover  the  amount  of  duties  so  paid  under 
protest,  unless  the  said  protest  was  made  in  writing  and  signed  by 
the  claimant,  at  or  before  the  payment  of  said  duties,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  payment 
thereof." — (5  Stat,  at  Large,  727.)  In  the  opinion  in  Sturges  and 
others  vs.  The  United  States,  I  stated  that  I  considered  that  act  of 
1845  to  be  as  applicable  to  a  suit  in  this  court,  against  the  govern- 
ment for  over  paid  duties,  as  it  is  to  a  suit  for  that  cause,  in  any  other 
court,  against  the  collector.  When  that  opinion  was  delivered,  I  was 
not  aware  that  the  principle  just  alluded  to  had  been  recognized  by 
any  of  the  courts  ;  yet,  as  it  appeared  to  me  so  perfectly  clear,  I  did 
not  hesitate  to  adopt  it.  But  I  have  since  found  that  the  same  doc- 
trine— namely,  that  a  suit  against  a  collector  for  overpaid  duties  is, 
in  substance,  a  bw\\.  «L%«A\i%\.  xVva  Xlwlted  States — had  been  expressly 
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decided  bj  the  circuit  court  of  the  United  States  for  the  Maryland 
district.     The  following  is  the  language  of  the  court : 

^^  For  this  suit,  although  in  form  against  the  collector  for  doing  an 
unlawful  act,  is,  in  truth  and  substantially,  a  suit  against  the  United 
States.  The  money  is  in  the  treasury,  and  must  be  paid  from  the 
treasury,  if  the  plaintiff  recover.  And  as  the  United  States  cannot 
be  sued  and  made  a  defendant  in  a  court  of  justice,  without  their 
consent,  they  have  an  undoubted  right  to  annex  to  the  privilege  of 
suing  them  any  conditions  which  they  deem  proper.  And,  in  the 
exercise  of  this  power,  they  have  granted  this  privilege  in  the  form 
of  a  suit  against  the  collector,  where  duties  are  supposed  to  be  over- 
charged, upon  condition  that  the  claimant,  when  he  pays  the  money, 
shall  give  a  written  notice  that  he  regards  the  demand  as  illegal,  and 
means  to  contest  the  right  of  the  United  States  in  a  court  of  justice ; 
and  stating  also,  at  the  same  time,  distinctly,  the  specific  grounds 
upon  which  he  objects.  This  is  the  condition  upon  which  he  is  per- 
mitted to  sue  the  collector,  and  thus  to  appeal  from  the  administra- 
tive to  the  judicial  department  of  the  government.  It  is  a  condition 
precedent." — (Mason  and  TuUis  vs.  Kane,  MSS.) 

That  opinion  was  delivered  by  Chief  Justice  Taney,  and  decides 
that  a  suit  against  the  collector  for  overpaid  duties  is,  in  truth  and 
substantially,  a  suit  against  the  United  States.  And  it  also  decides 
that  such  a  suit  cannot  be  sustained  if  the  duties  were  paid  without 
protest. 

If  that  decision  is  correct,  as  it  undoubtedly  is,  it  shows  conclusively 
that  the  suit  now  before  this  court,  which  is  a  suit  against  the  United 
States  for  overpaid  duties,  paid  without  protest,  is  forbidden  by  the 
act  of  1845,  and,  of  course,  cannot  be  sustained. 

The  claimant's  main  argument  is,  that  his  testator's  money  has 
been  unlawfully  obtained  by  the  government,  and  that  he  has,  there- 
fore, a  right  to  recover  it  back.  The  fallacy  of  that  argument  con- 
sists in  assuming  what  is  not  true,  namely,  the  unlawfulness  of  the 
collection  of  the  money.  The  truth  is,  that  the  money,  having  been 
paid  without  protest,  was  lawfully  received  by  the  collector  and  by 
the  government. 

Congress,  as  a  matter  of  policy,  enacted  the  aforesaid  act  of  1845  ; 
and  the  Supreme  Court  of  the  United  States  have  decided,  as  they 
were  bound  to  decide,  that,  according  to  that  act,  duties  paid  without 
protest  are  not  illegally  exacted. — (Lawrence  vs.  Caswell,  13  Howard, 
496.)  The  Court  of  Claims,  like  every  other  court,  is  bound  by  the 
law ;  and  as  the  act  of  1845  has  forbidden  any  suit  to  be  brought 
against  the  collector  (which,  it  is  decided,  would  be,  in  truth,  a  suit 
against  the  United  States)  for  duties  paid  without  protest,  this  court 
cannot,  whilst  that  act  is  in  force,  sustain  a  suit  against  the  govern- 
ment for  duties  so  paid. 

The  act  of  1845  fixes  a  reasonable  time  within  which  objections  to 
the  duties  charged  may  be  made^  and  says  that  if  the  objections  are 
not  made  within  the  time  the  duties  shall  not  be  recovered  back. 
The  object  of  that  act  is  to  secure  prompt  and  final  settlements  rela- 
tive to  the  duties,  whilst  the  facts  can  be  easily  ascertained,  and  to 
prevent  the  continual  disputes  and  frauds  which  would  be  occasioned 


6  STUROBS^  BEiriTBT   AND   GOMPANT. 

by  delay.  The  act  appears  to  be  foanded  on  sound  policy ;  but  whether 
it  is  so  or  not,  is  a  question  for  the  consideration  not  of  the  courts  bat 
of  the  legislature. 

I  am  of  opinion,  for  the  above  reasons,  that  this  suit  for  overpaid 
duties,  paid  without  protest,  cannot  be  sustained. 


8PENCE  &  REID,  CONSIGNEE  AGENTS  OF  MASON  &  TULU8,  w.  THE  UNITED 

STATES. 

[The  petition  of  the  daimants  is  hereto  attached.] 

Dissenting  opinion,  delivered  by  Judge  Blackford  : 

I  dissent  from  that  part  of  the  judgment  in  this  case  which  sustains 
the  present  suit  as  to  certain  overcharged  duties. 

The  duties  in  question  were  paid  to  the  collector  without  a  written 
protest  setting  forth  the  grounds  of  objection,  and  were  afterwards 
paid  by  the  collector  into  the  treasury  of  the  United  States. 

The  decision  of  the  court  is,  that  duties  paid  without  such  protest 
may  be  recovered  back  by  a  suit  in  this  court.  That  decision  is,  in 
my  opinion,  contrary  to  the  act  of  Congress  of  1846,  chapter  22. 

The  dissenting  opinions  delivered  by  me  in  the  cases  of  Stur^es, 
Bennet  &  Co.  vs.  The  United  States,  and  of  Beatty  vs.  The  Umtei 
States,  are  hereto  attached  and  made  part  of  this  opinion. 

Mason  &  TuUis,  for  whose  use  this  suit  is  brought,  sued  the  col- 
lector in  Baltimore  for  overcharged  duties  on  the  same  pimento  men- 
tioned in  the  present  petition.  The  circuit  court  of  the  United  States 
decided  in  that  case  that  the  suit  was,  in  substance,  a  suit  against  the 
United  States ;  and  that '  ^  the  money  was  in  the  treasury  j  and  must  he  paid 
from  the  treasury y  if  the  plaintiff  recover.  * '  They  also  decided  that  the 
suit  would  not  lie,  because  there  was  no  legal  protest. — (Mason  &  Tul- 
lis  vs.  Kane,  circuit  court  of  the  United  States  for  the  Maryland  dis- 
trict, April  term,  1851.)  That  decision  is  in  direct  opposition  to  the 
present  decision  of  this  court  is  substantially  the  same  case.  The 
consequence  of  the  judgment  in  this  case  is  as  follows  :  A  merchant 
sues  the  collector  in  a  circuit  court  of  the  United  States  for  overcharged 
duties.  The  effect  of  the  suit,  if  successful,  is  to  obtain  from  the 
treasury  of  the  United  States  the  amount  of  those  duties.  But  the 
fiuit  fails  for  the  want  of  a  legal  protest.  The  same  merchant  then 
turns  round  and  sues  the  United  States,  in  the  Court  of  Claims,  for  the 
6ame  duties,  and  recovers  tmthout  such  protest.  One  court  decides  that 
the  treasury  of  the  United  States  is  liable  upon  the  same  state  of  facts 
on  which  the  other  decides  that  the  treasury  is  not  liable,  it  is  im- 
possible that  these  contradictory  decisions  can  both  be  right. 

The  act  of  1845  prescribes  the  condition  upon  the  performance  of 
which,  and  only  upon  such  performance,  a  suit  will  lie  for  overpaid 
duties.  Tb.at  coni\\,\OT^\a,\?^^\SL"aH\v^  of  a  legal  protest  within  the 
proper  time,    T\ie  ^o\icY  oS.  ^^  w^X.  \^  ^^vj  ^<«^.  \t  va  noticed  hy 
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Chief  JuBtice  Taney,  in  the  following  words  :  **  Now  the  act  of  Feb- 
ruary 26,  1845,  in  express  terms,  provides  that  no  action  of  this  kind 
shall  be  maintained  against  a  collector,  '  unless  the  said  protest  was 
made  in  writing,  and  signed  by  the  claimant  at  or  before  the  payment 
of  said  duties,  setting  forth  distinctly  and  specifically  the  grounds  of 
objection  to  the  payment  thereof/ 

"It  is  not,  therefore,  sufficient  to  object  to  the  payment  of  any  par- 
ticular duty  or  amount  of  duty,  and  to  protest  in  writing  against  it. 
The  claimant  must  do  more.  He  must  set  forth  in  his  protest  the 
grounds  upon  which  he  objects,  distinctly  and  specifically.  And  these 
latter  words  are  too  emphatic  to  be  regarded  as  mere  surplusage,  or 
to  be  overlooked  in  the  construction  of  this  law.  The  object  of  this 
provision  is  obvious.  In  the  multitude  of  collection  offices  in  the 
United  States,  and  the  changes  which  so  frequently  take' place  in  the 
officers,  mistakes  and  oversights  will  sometimes  take  place,  and  irre- 
gularities in  the  assessment  of  duties.  And  the  object  of  this  provi- 
sion is  to  prevent  a  party  from  taking  advantage  of  such  objection 
when  it  is  too  late  to  correct  them,  and  to  compel  him  to  disclose  the 
grounds  of  his  objection  at  the  time  when  he  makes  his  protest.  The 
case  before  the  court  strikingly  exemplifies  the  policy  of  this  provision. 
One  of  the  objections  is,  that  the  merchant  appraisers  did  not  actually 
inspect  the  pimento.  It  was  not  actually  looked  at  and  inspected  by 
these  appraisers,  because  there  was  no  controversy  about  its  quality. 
The  consignees  had  notice  and  appeared  before  the  merchant  ap- 
praisers, and  did  not  suggest  that  there  was  any  defect  in  the  quality 
which  would  lower  the  value,  nor  express  a  wish  to  have  it  inspected. 
They  offered  to  prove  that  it  was  bought  for  the  price  at  which  it  was 
invoiced,  and  that  such  was  then  the  market  price  at  the  place  where 
it  was  purchased.  The  appraisers  were  satisfied  that  it  was  bought 
at  the  price  stated,  but  were  of  opinion  that  the  price  was  lower  than 
its  market  value  in  the  principle  markets  of  the  island,  and  appraised 
its  dutiable  value  accordingly. 

"There  is  not  the  slightest  reason  to  suppose  that  their  assessment 
would  have  been,  in  any  degree,  infiuenced  or  changed  by  the  actual 
inspection  of  the  article.  And  if  this  objection  had  been  stated  in 
the  ptotest,  the  error  could  have  been  immediately  corrected  before 
the  duties  were  exacted ;  but  it  is  now  too  late.  And  if  this  over- 
sight be  fatal  to  this  appraisement,  and  renders  it  invalid^  then  the 
{)ublic  lose  not  only  the  enhanced  duties  to  which  the  pimento  was 
iable,  but  also  the  additional  or  penal  duty  which  was  the  conse- 
quence of  the  merchant  appraisal.  The  same  may  be  said  of  the 
other  grounds  of  objection  above  mentioned.  If  they  had  been  set 
forth  in  the  protest  as  the  grounds  of  objection,  and  had  been  deemed 
tenable  by  the  administrative  department,  the  errors  could  have  been 
corrected  without  the  expense  of  litigation,  and  the  duties  which  (the) 
law  imposes  secured  to  the  public.  And  it  is  for  this  purpose  that 
the  act  of  1845  requires  the  grounds  of  objection  to  be  distinctly  and 
specifically  set  forth  in  the  protest.  For  this  suit,  although  in  form 
against  the  collector  for  doing  an  unlawful  act,  is,  in  truth  and  sub- 
stantially, a  suit  against  the  United  States." — (Mason  &  TuUis  vs. 
Kane,  above  cited.) 
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That  opinion  shows  very  clearly  that  the  said  act  of  1845  is  founded 
in  sound  policy.  But  whether  it  he  so  or  not,  no  court  can  repeal  it. 
Whilst  it  is  in  force  it  must  he  oheyed. 

The  only  argument  in  the  present  case  made  hy  the  claimants  that 
appears  to  me  to  require  an  answer,  is,  that  this  suit  is  not  against 
the  collector,  hut  is  against  the  United  States.  That  argument  admits 
of  a  short  and  conclusive  answer.  It  is  this:  The  law  is  settled  by 
said  decision  of  the  United  States  court,  that  a  suit  against  the  collector 
for  overcharged  duties  is,  in  truth,  a  suit  against  the  United  States. 
So  that,  according  to  that  decision,  which  is  certainly  correct,  the 
mere  fact  that  this  suit  is  against  the  United  States,  and  not  against 
the  collector,  is  no  reason  that  the  suit  should  be  sustained. 

I  must  be  permitted  to  repeat  here  what  was  said  by  me  in  Sturges, 
Bennet  &  Co.  i;^.  The  United  States,  namely,  that  the  Supreme 
Court  of  the  United  States  has  decided  that  duties  paid  without  a 
legal  protest  are  not  illegally  exacted. — (Lawrence  vs.  Caswell,  13 
Howard,  488,  496.) 

When  the  claimants  contend  that  the  duties  in  question  ought  not 
to  be  retained  in  the  treasury,  they  forget  that  those  duties  are  so 
retained,  not  for  the  money  involved,  but  in  obedience  to  the  statute 
of  1845,  which  Congress,  for  wise  purposes,  has  thought  proper  to 
enact.  They  forget  that,  as  regards  the  collection  of  duties  on  im- 
ports. Congress  has  the  right  to  prescribe  by  law  what  rules  it  thinks 
proper  ;  and  that  all  persons  who  choose  to  import  goods  subject  to 
duty  must  conform  to  the  rules  which  the  law  prescribes. 

My  opinion,  therefore,  is,  that  the  petition  shows  no  ground  for 
relief. 


DAVID  WOOD  01.  THE  UNITED  STATES. 

Dissenting  opinion,  delivered  by  Blackford,  J. : 

This  is  a  suit  for  overcharged  duties.  The  particulars  of  the  claim 
will  sufficiently  appear  from  the  following  extract  from  the  petition  : 

''Your  petitioner  respectfully  represents,  that  during  the  years 
1847,  1848,  1849, 1850,  and  1851,  he  imported  into  the  United  States 
certain  quantities  of  liquors  in  casks,  on  which  importation  duties 
were  imposed  and  paid  by  him  to  the  United  States,  not  only  on  the 
value  of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained 
in  the  said  casks  when  imported,  but  also  on  the  value  of  the  quan- 
tity of  liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of 
importation,  which  was  lost — which  did  not  exist  at  the  time  when 
the  duty  was  imposed — which  was  not  and  could  not  be  imported  into 
the  United  States.  Your  petitioner  claims  a  return  of  the  moneys 
exacted  from  him  as  import  duties  on  such  leakage  or  non-imported 
liquors." 

There  is  no  allegation  in  the  petition  that  any  objection  whatever 
was  made  to  the  payment  of  the  said  duties. 

No  evidence  has  been  taken  in  the  case ;  and  the  only  question  now 
before  the  court  is,  whether  the  petition  shows  a  good  caiise  of 
action.     The  dccmon  o^  «*  xaal^vixW,^  q?1  Nik\a  ^^>3xt  ia^  that  the  petition 
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is  snfficient.  From  that  decision  I  dissent.  The  ground  of  mj  dis- 
sent is,  that  the  duties  in  question  were  paid  without  objection.  The 
dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of  Sturges, 
Bennet  &  Oo.  vs.  The  United  States,  Beatty's  Executor  vs.  The 
United  States,  and  Spence  &  Beid  f;^.  The  United  States,  are  referred 
to  as  a  part  of  this  opinion.  In  the  examination  of  those  cases,  I 
became  entirely  satisfied  that  the  act  of  Congress  of  1845,  cited  and 
relied  on  by  me,  was  a  bar  to  the  claims ;  and  as  I  consider  that  act 
to  be  a  bar  in  those  cases,  I,  of  coarse,  consider  it  to  be  a  bar  in  this 
case. 

Since  the  judgment  of  the  majority  of  the  court  in  the  present  case 
was  rendered,  I  have  met  with  a  decision  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  which  clearly 
dhows  that,  even  before  the  act  0^1845,  overcharged  duties  paid  with- 
out objection  could  not  be  recovered  back  from  the  United  States. 
8uch  payments  made  without  objection  are  what  the  law  denominates 
voluntary  payments  ;  and  the  law  is  well  settled  that  money  so  paid 
cannot  be  recovered  back.     This  principle  not  only  applies  to  the 

E resent  case,  but  is  also  applicable  to  the  aforesaid  cases  of  Sturges, 
ennet  &  Co.  vs.  The  United  States,  Beatty's  Executor  t».  The 
United  States,  and  Spence  &  Beid  vs.  The  United  States.  The  de- 
cision of  the  district  court  of  the  United  States^  above  alluded  to,  is 
as  follows: 

An  action  was  brought  by  the  United  States  against  Clement  & 
Newman  on  a  custom-house  bond,  dated  30th  of  June  1841,  condi- 
tioned for  the  payment  of  $793^  that  sum  being  part  of  the  duties 
charged  on  an  invoice  of  molasses  imported  by  the  defendants  from 
Cuba  into  Philadelphia.  The  defendants  claimed,  among  other  things, 
a  set-off  of  $345  22,  being  an  alleged  overcharge  of  duties,  previously 
paid  by  them.  Mr.  Watts,  the  district  attorney,  said,  in  his  argu- 
ment, that  though  the  amount  claimed  there  was  small,  the  princi- 
ple involved  the  restoration  of  an  immense  sum — not  only  fifteen  or 
twenty  thousand  dollars,  before  paid  by  those  defendants,  but  millions 
to  other  importers  throughout  the  United  States,  paid  by  them  volun- 
tarily and  without  protest.  ♦  <e  »  »  »  rp^  ^j^^  second  credit  the 
defendants  ask  for,  we  reply,  first,  that  i«  covered  by  the  same  objec- 
tions as  the  other ;  and,  second,  that  the  duties  on  which  it  is  founded 
were  paid  voluntarily,  and  could  not  be  recovered  by  the  defendants, 
they  having  given  no  proof  of  compulsion  or  protest.  Mr.  Cadwala- 
der,  for  the  defendants,  said:  Both  our  claims,  for  credit  or  set-off, 
rest  on  these  reasons,  but  the  second  is  met  by  the  additional  objec- 
tion that  it  was  a  voluntary  payment  without  protest,  and  is  there- 
fore not  recoverable  against  the  United  States.  We  reply,  that  there 
is  evidence  of  a  protest  to  go  to  the  jury,  and  that  it  was  not  a  volun- 
tary payment.  It  was  required  as  a  preliminary  to  entry,  and  was 
exacted  colore  officii,  and  is  therefore  not  voluntary,  and  may  be  ad- 
mitted as  a  setK)ff.  The  judge  (27th  of  March,  1843)  charged  the  jury- 
as  follows : 

"  If  the  jury  believe  that  the  value  of  the  sugar  or  molasses  em- 
hraoee  all  costs  and  charges  at  the  place  o?  ex^OT\»^\I\OTL^\\iOw^^\\v^^*^^ 
costs  of  hogsheads,  barrels,  boxes,  &c.,ueceftftax^  \o  eti%XJVfeN5w^^^^'^^'^ 
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to  export  it,  then  it  will  be  unnecessary  farther  to  consider  the  ques- 
tion ;  should  they  think  otherwise,  then  a  new  question  arises  for  their 
consideration,  and  that  is,  were  the  duties  on  this  shipment  paid  vol- 
untarily and  without  objection,  in  consequence  of  the  parties  mistak- 
ing the  law ;  if  they  were  so  paid,  they  cannot  be  recovered  back,  or 
deducted  from  the  claim  of  the  United  States.  It  has  been  argued 
that  a  payment  to  a  public  officer  cannot  be  considered  as  a  voluntary 
payment,  as  he  holds  the  compulsory  power  in  his  own  hands.  This 
may  be  so,  where  the  party  paying  objects,  at  the  time  of  payment, 
to  the  propriety  and  legality  of  the  charge.  It  is  not  necessary  there 
should  be  a  formal  written  protest,  but  there  must  be  some  objection, 
some  notice  that  the  claim  is  disputed,  as  the  ground  of  objection  or 
dispute  may  be  removed  or  agreed  to ;  but  if  paid  without  such  objec- 
tion, merely  on  a  mistaken  construction  of  the  law,  it  is  binding,  and 
cannot  be  recovered  back,  or  set  off  against  another  demand.  Was 
there  any  such  notice  or  objection  by  the  defendants  at  the  time  of 
payment?  The  only  evidence  on  their  part  is  that  of  Mr.  Newman, 
who  says  there  was  no  formal  protest,  but  Mr.  Clement  informed  him 
there  was  a  mistake  in  calculating  the  duties,  and  that  he  (Mr.  Clem- 
ent) had  been  talking  to  Mr.  Kern  about  it.  Mr.  Eern,  who  was  a 
deputy  collector,  is  since  deceased,  his  testimony  was  not  taken  in  his 
lifetime,  and  no  witness  is  produced  who  heard  the  conversation.  On 
the  other  side,  Mr.  Howell,  deputy  collector;  Mr.  Martin,  the 
cashier ;  Mr.  Bell,  the  ascertaining  clerk ;  and  Mr.  McAdam,  the 
bond  clerk,  have  all  been  examined,  and  each  of  them  say  they  never 
heard  of  any  complaint  by  the  defendant ;  and  Mr.  Howell  states,  thai 
if  such  a  complaint  had  been  made,  it  would  have  been  within  his 
peculiar  duty  to  examine  it ;  but  he  knows  of  none.  Still  this  is  a 
question  of  fact  for  the  jury,  and  it  is  their  province  to  decide  it,  the 
burden  of  proof  being  on  the  defendants.  It  you  are  satisfied  that  a 
duty  was  charged  on  the  boxes,  or  hogsheads,  over  and  above  the 
value  of  the  sugar,  or  molasses,  at  the  time  and  place  of  exportation, 
and  that  such  excess  was  paid  by  the  defendants,  they  at  the  same 
time  protesting  or  complaining  against  the  justness  or  legality  of  the 
demand,  then  they  are  entitled  to  deduct  the  amount  of  such  excetf 
from  the  sum  claimed  in  this  suit.  If,  however,  you  believe  that  no 
excess  was  charged,  or,  if  charged,  that  it  was  paid  voluntarily,  and 
without  complaint,  it  is  binding  on  the  defendants^  and  they  will  not 
be  entitled  to  the  deduction.  Verdict  for  the  plaintiffs. — (United 
States  V8.  Clement  &  Newman,  Crabbe's  Beports,  499  to  615.) 

In  the  case  just  referred  to,  as  before  stated,  the  United  States  were 
the  plaintiffs,  and  Clement  &  Newman  the  defendants.  The  defend- 
ants claimed,  as  a  set-off,  a  certain  sum  as  having  been  paid  for  over^ 
charged  duties.  The  court  decided  in  1843  that  if  the  duties  had 
been  paid  without  objection,  the  payment  was  voluntary,  and  conld 
not  be  recovered  back  from  the  United  States.  That  was  the  law,  as 
said  case  decides,  after  the  act  of  Congress  of  1839,  and  before  the  act 
of  1845,  relative  to  0N^TdtL«t%<^4.  AxsAAft^,  When  that  decision  wm 
made,  a  verbal  ob^^cVivoT^.  t£v»A^  «X»  ^^  Mxica  qH.  ^'^\s^^\^^aa  sufficient  , 
to  enable  tlie  patty  to  t^con^t  \i^.^SxQvsi  >(\\fe'\!^\sv\fc^'^\si^^^\s^  ^vc^^  i 
set-off,  overc\iarBed  dutV^vi,    ^xiX.>il  ^^^^  ^^^  ^^  ^^^  ^^  ^x«^^^^^tk 

— ^  ■       I 
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can  be  had,  unless  the  objection  was  made  in  writing,  and  the  grounds 
of  the  objection  stated. 

The  above-mentioned  case  of  the  United  States  vs.  Clement  & 
Newman  was  decided  by  a  court  of  the  United  States,  in  which  case 
the  government  of  the  United  States  was  itself  a  party.  The  decision 
is  entitled  to  great  respect,  and  I  cite  it  for  the  purpose  of  showing 
that,  independently  of  the  act  of  1845^  there  is  no  foundation  for  the 
present  claim  as  described  in  the  petition.  That  decision  is  in  direct 
opposition  to  the  judgment  of  the  majority  of  the  court  in  the  present 
case. 

The  above  are  my  reasons,  in  addition  to  those  given  in  the  cases 
of  Sturges,  Bennet  &  Co.  vs.  The  United  States,  Beatty's  Executor 
V8.  The  United  States,  and  Spence  &  Beid  i;^.  The  United  States,  for 
my  dissent,  in  the  present  case,  from  the  judgment  of  the  court. 


34iH  CoKGRms, )    HOUSE  OF  BEPRESENTATIVES.    (  Bipobi 
3d  Seaaion.     J  )  No.  170. 


HENRY  AND  FREDERICK  W.  MEYER. 

[To  aooompanj  bill  C.  C.  Ho.  22.] 


Jaituabt  30,  1867. 
Mr.  BiBHOPy  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims  j  to  whom  was  referred  the  hill  of  the  Howe 
(fi.  C.  No.  22)  erUiOed  ''A  biUfor  the  relief  of  Henry  and  Frederick 
JF.  Meyer y  merchflnfa  of  the  city  of  New  York,"  rqport: 

That  they  have  careiully  considered  the  above  described  bill,  and 
are  of  the  opinion  that  it  ought  not  to  pass.  The  opinion  of  the 
committee  is  so  well  expressed  in  the  dissenting  opinion  of  Jud^e 
Blackford,  of  the  Court  of  Claims,  upon  the  bill,  that  they  adopt  said 
opinion,  and  make  it  a  part  of  this  report. 

H.  &  F.  W.  liETEB  vf .  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion  : 

Suit  for  overpaid  duties. 

I  dissent  from  the  final  judgment  rendered  in  this  case  for  the 
claimants. 

The  ground  of  my  dissent  is,  that  the  duties  sued  for  were  paid 
without  any  objection  whatever,  either  written  or  verbal.  The  pay- 
ment was  voluntary,  and  cannot  be  recovered  back. — (See  act  of  C!on- 
gress  of  1845,  5  Stat,  at  Large,  727  ;  Marriott  vs.  Brune,  9  Howard, 
619,  636 ;  Lawrence  vs.  Caswell,  13  Howard,  488,  496.) 

The  dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of 
Sturges,  Bennet  &  Co.  vs.  The  United  States,  Spence  &  Beid  vs.  The 
United  States,  Beatty's  Executor  vs.  The  United  States,  and  Wood  vs. 
The  United  States,  are  hereto  appended,  and  made  part  of  this  opinion. 


STUBGES,  BENNET  &  CO.  vs.  THE  UNITED  STATES. 

The  dissenting  opinion  was  delivered  by  Judge  Blackford : 

I  am  obliged  to  dissent  from  the  judgment  of  the  court  in  this  case. 
The  petition  attached  to  this  opinion  shows  the  grounds  of  the  claim* 
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The  duties  sued  for  were  collected  daring  the  years  ISiT,  1848,  184^, 
1850,  and  1851. 

The  petition,  in  roy  opinion,  is  defective,  because  it  does  not  allege 
that  any  of  the  duties  were  paid  under  protest.  The  act  of  Congress 
of  1845,  chapter  22^  prohibits  any  suit  against  a  collector  for  over- 
paid duties,  if  the  payment  was  made  without  protest.  That  point 
IS  expressly,  decided  by  the  circuit  court  of  the  United  States  for  the 
Maryland  district,  at  the  April  term,  1849,  in  Brune  vs.  Marriott. 
In  that  case,  the  protest  was  not  made  until  after  some  of  the  duties 
were  paid^  and  the  decision  was,  that  for  such  of  the  duties  there 
could  be  no  recovery.  The  language  of  the  court  is  as  follows : 
^'The  remaining  question  is,  what  duties  were  paid  under  protest, 
within  the  meaning  of  the  act  of  1845  ?  That  act  requires  that  the 
protest  shall  be  made  in  writing,  signed  by  the  claimant,  at  or  before 
the  payment  of  the  duties,  and  set  forth,  distinctly  and  specifically, 
the  grounds  of  objection.  The  protest  of  April  9,  1847,  cannot  ap^ 
ply  to  the  payments  previously  made,  and  the  plaintiff  is  not  entitled 
to  recover  them.  But  it  is  sufficient  to  cover  all  subse|quent  pay- 
ments," &c.  . 

If  there  has  been  a  protest,  the-suit  is  allowed,  as  the  statute  ex- 
pressly says,  in  order  **  to  ascertain  and  try  the  legality  and  validity 
of  such  demand  and  payment  of  duties.  "  I  consider  that  statute  to 
be  as  applicable  to  a  suit  in  this  court  against  the  government  for  over- 
paid duties,  as  it  is  to  a  suit  for  that  cause  in  any  other  court  against 
the  collector.  The  object  of  both  suits  is  the  same,  namely,  to  as- 
certain and  try  the  legality  and  validity  of  the  demand  and  payment 
of  duties  alleged  to  have  been  overpaid.  If  such  demand  and  pay- 
ment of  duties  were  legal  and  valid,  the  importer  cannot,  in  a  court 
professing  to  be  governed  by  legal  principles,  recover  those  duties, 
either  from  the  collector  or  from  the  government.  That  appears  to 
me  to  be  a  clear  proposition.  Congress  has  thought  proper,  by  the 
law  of  1845,  to  prescribe  a  certain  rule  for  the  collector  and  importer 
relative  to  the  collection  of  duties ;  and  whilst  the  law  is  in  force  that 
rule  must  be  complied  with.  The  rule  is,  that  if  the  importer  wishes 
to  object  to  the  amount  of  duty  charged,  the  objection  must  be  made  at 
or  before  the  payment  of  the  duty.  If  no  objection  be  made  within 
the  time  limited  by  law,  the  demand  and  payment  of  the  duty  must 
be  considered  legal  and  valid. 

It  will  be  observed  that  the  statute  of  1845,  which  prohibits  any 
Suit  for  overpaid  duties,  unless  there  has  been  a  sufficient  protest,  ap- 

Elies  to  duties  of  every  description  without  exception. — (5  Stat,  at 
arge,  727.)  The  effect  of  this  statute  relative  to  theprotest  is  clearly 
stated  in  an  opinion  delivered  by  Chief  Justice  Taney  in  1749.  His 
language  is  as  follows :  '^  The  protest  is  not  required  to  be  made  on 
or  before  the  payment  of  what  are  called  the  estimated  duties.  For 
this  payment  is  necessarily  regulated  by  the  invoice  quantity,  as  well 
as  the  invoice  price.  The  importer  cannot,  at  that  time,  know 
whether  there  has  been  any  loss  by  leakage  ;  nor  can  he  know,  after 
it  has  been  ascertained  by  the  weigher  and  ganger,  whether  the  col- 
lector will  exact  dwile^  \\?^OTi  iK^  amount  stated  in  the  invoice. 
.   **  The  payment  la  \^^«J\^  ixi^^^V^w  "O^a  ^k^jsr'^  ^te  finally  deter- 
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jhined,  and  the  amount  assessed  by  the  collector ;  and  a  protest  before 
or  at  that  time  is  sufficient  notice,  as  it  warns  the  collector,  before  he 
renders  his  account  to  the  Treasury  Department,  that  he  will  be  held 
personally  responsible  if  the  portion  disputed  is  not  legally  due,  and 
that  the  claimant  means  to  assert  his  ri^ht  in  a  court  of  justice. 

^'  The  payment  of  the  money  upon  the  estimated  duties  is  rather 
in  the  nature  of  a  pledge  or  deposite  than  a  payment.  For  it  remains 
in  the  hands  of  the  proper  officer,  subject  to  the  final  assessment  of 
the  duties ;  and  if  more  has  been  paid  than  is  due,  (which  is  most 
.commonly  the  case,)  the  overplus  belongs  to  the  importer,  and  is  re- 
turned to  him. ' '  (Brune  vs.  Marriott,  before  cited.)  The  Supreme  Court 
affirmed  that  judgment,  using,  as  to  the  protest,  the  following  lan- 
guage :  '^  But  where  the  duties  had  not  been  closed  up  in  any  cases, 
when  the  written  protest  in  April  was  filed — though  the  preliminary 
payment  of  the  estimated  duties  had  taken  place — the  court  justly 
considered  the  protest  valid.  Because,  till  the  final  adjustment,  the 
money  remains  in  the  hands  of  the  collector,  and  is  not  accounted  for 
with  the  government,  and  more  may  be  necessary  to  be  paid  by  the 
importer.  "     fMarriott  w.  Brune,  9  How.,  619,  636.) 

The  law  is  tnerefore  settled,  that  under  the  aforesaid  statute  of  1845 
the  importer  is  not  required  to  make  his  protest  until  after  the  weigher 
or  ganger  has  made  his  return,  and  the  importer  has  had  a  full  oppor- 
tunity to  know  what  that  return  is,  and  for  what  sum  he  is  legally 
chargeable.  That  being  the  law,  it  is  clear  that  there  can  be  no 
hardship  or  injustice  in  requiring  the  protest.  But,  on  the  other  hand, 
if  at  any  distance  of  time  after  duties  have  been  paid  without  objec- 
tion, and  with  a  full  opportunity  of  knowing  the  facts,  the  United 
States  are  to  be  subject  to  be  called  upon  for  alleged  overpaid  duties, 
there  will  be  no  end  to  the  evils  that  will  ensue. 

The  language  of  the  Supreme  Court  of  the  United  States  in  1861, 
with  respect  to  the  question  now  under  consideration,  is  as  follows  : 
^'  But  it  is  proper  to  say,  in  order  that  the  opinion  of  the  court  may 
not  be  misunderstood,  that  when  we  speak  of  duties  illegally  exacted, 
the  court  mean  to  confine  the  opinion  to  cases  like  the  present,  in 
which  the  duty  demanded  was  paid  under  protest,  stating  specially 
the  ground  of  objection.  Where  no  such  protest  is  made,  the  duties 
are  not  illegally  exacted,  in  the  legal  sense  of  the  term  ;  for  the  law 
has  confided  to  the  Secretary  of  the  Treasury  the  power  of  deciding, 
in  the  first  instance,  upon  the  amount  of  duties  due  on  the  importation. 
And  if  the  party  acquiesces,  and  does  not,  by  his  protest,  appeal  to 
the  judicial  tribunals,  the  duty  paid  is  not  illegally  exacted,  but  is 
paid  in  obedience  to  the  decision  of  the  tribunal  to  which  the  law  has 
confided  the  power  of  deciding  the  question. 

<<  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in 
•some  other  case,  in  a  higher  and  superior  court,  determined  to  have 
been  an  erroneous  construction.  But  money  thus  paid  is  not  illegally 
exacted.  Nor  are  duties  illegally  exacted  where  they  are  paid  un- 
der the  decision  of  the  collector,  sanctioned  by  the  Secretary  of  the 
Treasury,  and  without  appealing  from  that  decision  to  the  judicial 
tribunals  by  a  proper  ana  legal  protest.     Nor  are  they  within  the 
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principle  decided  in  the  case  before  us.'' — (Lawrence  w.  Caswell,  13 
Howard,  488,  496.)  That  is  the  unanimous  opinion  of  the  highest 
iudicial  tribunal  in  the  United  States  on  the  precise  question  now 
before  us.  It  is  the  opinion  of  that  court  on  the  meaning  of  the  act 
of  Congress  of  1845,  before  referred  to.  That  opinion  is,  that  duties 
paid  Without  protest  J  as  the  duties  in  the  case  be&re  us  were  paid,  aie 
not  illegally  exacted.  And,  surely,  if  the  duties  now  sued  for  were 
not  illegally  exacted,  that  is,  if  the  collection  of  those  duties  was 
lawful^  the  claimants  can  have  no  right,  in  a  court  of  justice,  to 
recover  them  back,  either  from  the  collector  or  from  the  government. 
My  opinion  is,  therefore,  that  the  petition  shows  no  ground  iat 
relief. 


SPENCE   &,  BEID,  CONSIGNEE   AGENTS   OF  ICASON   A  TULUS,   m.   THE 

UNITED  STATES. 

[The  petition  of  the  daimanti  is  hereto  attached.] 

Dissenting  opinion,  delivered  by  Judge  Blackford : 

I  dissent  from  that  part  of  the  judgment  in  this  case  which  sustains 
the  present  suit  as  to  certain  overcharged  duties. 

Tne  duties  in  question  were  paid  to  the  collector  without  a  written 
protest  setting  forth  the  grounds  of  objection,  and  were  afterwards 
paid  by  the  collector  into  the  treasury  of  the  United  States. 

The  decision  of  the  court  is^  that  duties  paid  without  siich  protest 
may  be  recovered  back  by  a  suit  in  this  court.  That  decision  is,  in 
my  opinion,  contrary  to  the  act  of  Congress  of  1845,  chapter  22. 

The  dissenting  opinions  delivered  by  me  in  the  cases  of  Sturges, 
Bennet  &  Go.  vs.  The  United  States,  and  of  Beatty  m.  The  United 
States,  are  hereto  attached  and  made  part  of  this  opinion. 

Mason  &  TuUis,  for  whose  use  this  suit  is  brought,  sued  the  collec- 
tor in  Baltimore  for  overcharged  duties  on  the  same  pimento  men- 
tioned in  the  present  petition.  The  circuit  court  of  the  United  States 
decided,  in  that  case,  that  the  suit  was  in  substance  a  suit  against  the 
United  States ;  and  that  '^  the  money  was  in  the  treasury ^  and  must  he 
paid  from  the  treasury  if  the  plaintiff  recover. ' '  They  also  decided  that 
the  suit  would  not  lie,  because  there  was  no  legal  protest. — (Mason  & 
Tullis  V8.  Kane,  circuit  court  of  the  United  States  for  the  Maryland 
district,  April  term,  1851.)  That  decision  is  in  direct  opposition  to 
the  present  decision  of  this  court  in  substantially  the  same  case.  The 
consequence  of  the  judgment  in  this  case  is  as  follows :  A  merchant 
sues  the  collector  in  a  circuit  court  of  the  United  States  for  overcharged 
duties.  The  effect  of  the  suit,  if  successful,  is  to  obtain  from  the 
treasury  of  the  United  States  the  amount  of  those  duties.  But  the 
suit  fails  for  the  want  of  a  legal  protest.  The  same  merchant  then 
turns  round  and  sues  the  United  States,  in  the  Court  of  Claims,  for 
the  same  duties,  and  recovers  without  such  protest.  One  court  decides 
that  the  treasury  of  the  United  States  is  liable  upon  the  same  state 
of  facts  on  which  the  other  decides  that  the  treasury  is  not  liable. 
It  is  impossible  tlial  l\i^^  c^oxAx^^v^Wrj  ^^^^vs\^%  <»ji  both  be  right* 


i: 
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The  act  of  1845  prescribes  the  condition,  npon  the  performance  of 
which  y  and  only  upon  such  performance,  a  suit  will  he  for  overpaid 
duties.     That  condition  is  the  making  of  a  legal  protest  within  the 

Soper  time.  The  policy  of  the  act  is  very  clear.  It  is  noticed  by 
lief  Justice  Taney,  in  the  following  words  :  "  Now,  the  act  of  Feb- 
ruary 26,  1846,  in  express  terms,  provides,  that  no  action  of  this  kind 
shall  be  maintained  against  a  collector,  '  unless  the  said  protest  was 
made  in  writing,  and  signed  by  the  claimant,  at  or  before  the  payment 
of^said  duties,  setting  toTth  distinctly  and  specifically  the  grounds  of 
objection  to  the  payment  thereof.' 

'^  It  is  not,  therefore,  sufficient  to  object  to  the  payment  of  any  par- 
ticular duty  or  amount  of  duty,  and  to  protest  in  writing  against  it. 
The  claimant  must  do  more.     He  must  set  forth  in  his  protest  the 

Sounds  upon  which  he  objects,  distinctly  and  specifically.    And  these 
bter  words  are  too  emphatic  to  be  regarded  as  mere  surplusage,  or 
to  be  overlooked  in  the  construction  of  this  law.     The  o^ect  of  this 

Provision  is  obvious.  In  the  multitude  of  collection  offices  in  the 
fnited  States,  ^and  the  changes  which  so  frequently  take  place  in  the 
officers,  mistakes  and  oversights  will  sometimes  take  place  and  irreg- 
ularities in  the  assessment  or  duties.  And  the  object  of  this  provision 
is  to  prevent  a  party  from  taking  advantage  of  such  objection  when  it 
is  too  late  to  correct  them,  and  to  compel  him  to  disclose  the  grounds 
of  his  objection  at  the  time  when  he  makes  his  protest.  The  case  be- 
fore the  court-i3trikingly  exemplifies  the  policy  of  this  provision.  One 
of  the  objecti§ns  is,  that  the  merchant  appraisers  did  not  actually  in- 
spect the  piij^cnto.  It  was  not  actually  looked  at  and  inspected  by 
the  appraisers,  because  there  was  no  controversy  about  its  quality. 
The  consignides  had  notice  and  appeared  before  the  merchant  appraisers, 
and  did  not  suggest  that  there  was  any  defect  in  the  quality  which 
would  lower^the  value,  nor  express  a  wish  to  have  it  inspected.  They 
oflFered  to  prove  that  it  was  bought  for  the  price  at  which  it  was  in- 
voiced, and  that  such  was  then  the  market  price  at  the  place  where  it 
was  purchased.  The  appraisers  were  satisned  that  it  was  bought  at 
the  price  stated,  but  were  of  opinion  that  the  price  was  lower  than  its 
marlcet  value  in  the  principal  markets  of  the  island,  and  appraised  its 
dutiable  value  accordingly. 

^^  There  is  not  the  slightest  reason  to  suppose  that  their  assessment 
would  have  been,  in  any  degree,  influenced  or  changed  by  the  actual 
inspection  of  the  article.     And  if  this  objection  had  been  stated  in  the 

Srotest,  the  error  could  have  been  immediately  corrected  before  the 
uties  were  exacted  ;  but  it  is  now  too  late.  And  if  this  oversight 
be  fatal  to  this  appraisement,  and  renders  it  invalid,  then  the  public 
lose,  not  only  the  enhanced  duties  to  which  the  pimento  was  liable, 
but  also  the  additional  or  penal  duty  which  was  the  consequence  of 
the  merchant  appraisal.  The  same  may  be  said  of  the  other  grounds 
of  objection  above  mentioned.  If  they  had  been  set  forth  in  the  pro- 
test as  the  grounds  of  objection,  and  had  been  deemed  tenable  by  the 
administrative  department,  the  errors  could  have  been  corrected  with- 
out the  expense  of  litigation,  and  the  duties  which  the  law  imposes 
secured  to  the  public.  And  it  is  for  this  purpose  that  the  act  of  1845 
requires  the  grounds  of  objection  to  be  distinctly  and  specifically  set 
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forth  in  the  protest.  For  this  suit,  although  in  form  against  the  ofA- 
lector  for  doing  an  unlawful  act,  is,  in  trutn  and  substantiallj,  a  rait 
against  the  United  States." — (Mason  &  Tullis  vs.  Kane,  above  citrf.j 

That  opinion  shows  very  clearly  that  the  said  act  of  1845  is  fonnded 
in  sound  policy.  But  whether  it  be  so  or  not,  no  court  can  repeal  it 
Whilst  it  is  in  force  it  must  be  obeyed. 

The  only  argument  in  the  present  case  made  by  the  claimants  tbit 
appears  to  me  to  re(|uire  an  answer  is,  that  this  suit  is  not  against  the 
collector,  but  is  against  the  United  States.  That  argument  admits  d 
a  short  and  conclusive  answer.  It  is  this :  The  law  is  settled  bj  mL 
decision  of  the  United  States  court,  that  a  suit  against  the  coUectff 
for  overcharged  duties  is,  in  truth,  a  suit  against  the  United  Stata 
So  that,  according  to  that  decision,  which  is  certainly  correct,  tte 
mere  fact  that  this  suit  is  against  the  United  States,  and  not  agiuoit 
the  collector,  is  no  reason  that  the  suit  should  be  sustained. 

I  must  be  permitted  to  repeat  here,  what  was  said  by  me  in  Sturgei, 
Bennet  &  Co.  vs.  The  United  States,  namely,  that  the  Supreme  Cooit 
of  the  United  States  has  decided  that  duties  paid  without  a  legal  pro- 
test are  not  illegally  exacted. — (Lawrence  vs.  CSaswell,  13  Howard, 
488,  496.) 

When  the  claimants  contend  that  the  duties  in  question  ought  ]M)t 
to  be  retained  in  the  treasury,  they  forget  that  those  duties  are  so  le- 
tained,  not  for  the  money  involved,  but  in  obedience  to  the  statute  of 
1845,  which  Congress,  for  wise  purposes,  has  thought  proper  to  enact. 
They  forget  that,  as  regards  the  collection  of  duties  on  imports.  Con- 
gress has  the  right  to  prescribe  by  law  what  rules  it  thinks  proper; 
and  that  all  persons  who  choose  to  import  goods  subject  to  duty  mnst 
conform  to  the  rules  which  the  law  prescribes. 

My  opinion,  therefore,  is,  that  the  petition  shows  no  ground  tx 
relief. 


BEATTY'S  EXECUTOR  w.  THE  UNITED  STATES. 

Dissenting  opinion,  delivered  by  Judge  Blackford : 

I  dissent  from  the  judgment  of  the  court  in  this  case. 

The  petition,  which  is  attached  to  this  opinion,  does  not  allege  tbit 
the  duties  sued  for  were  paid  under  protest.  ] 

The  only  (j^uestion,  therefore,  which  need  be  considered  is,  vfheAff 
overpaid  duties,  paid  without  protest,  can  be  recovered  back  by  a  loit 
in  this  court  ? 

That  question  ought,  in  my  opinion,  to  be  decided  in  the  negatin. 

The  opinion  on  this  subject,  delivered  by  me  a  few  days  ago,  it 
Stur^es  and  others  vs.  The  United  States,  is  annexed  to  this  opiniiB) 
and  is  to  be  considered  a  part  of  it. 

The  act  of  Congress  of  1845,  referred  to  in  that  opinion,  after  say- 
ing that  iiot\i\\i%  c^xiXalvekfcftL  \\v  \)cl^  ^oicond  section  of  the  act  of  ^ 
3d  of  MaicVv,  \%?>^ ,  *^  ^'^  ^»^^  ^^^1  -» ^^^^  ^^^''&^3C5isS5^^«^take  away, 

hereafter  pay  mou^y ,  «^  ^^^  ^^^  ft.\i\^a%NwA5«L  -^x^\«^\.^\r, va^^^^^^s®: 
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&c,y  concludes  as  follows:  '^Nor  shall  any  action  be  maintained 
against  any  collector  to  recover  the  amount  of  duties  so  paid  under 
protest,  unless  the  said  protest  was  made  in  writing,  and  signed  by 
the  claimant,  at  or  before  the  payment  of  said  duties,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  payment 
thereof." — (5  Stat,  at  Large,  727.)  In  the  opinion  in  Sturges  and 
others  vs.  The  United  States,  I  stated  that  I  considered  that  act  of 
1845  to  be  as  applicable  to  a  suit  in  this  court  against  the  government 
for  overpaid  duties,  as  it  is  to  a  suit  for  that  cause  in  any  other  court, 
against  the  collector.  When  that  opinion  was  delivered  I  was  not 
aware  that  the  principle  just  alluded  to  had  been  recognized  by  any 
of  the  courts ;  yet,  as  it  appeared  to  me  so  perfectly  clear,  I  did  not 
hesitate  to  adopt  it.  But  I  have  since  found  that  the  same  doctrine, 
namely,  that  a  suit  against  a  collector  for  overpaid  duties  is,  in  sub- 
stance, a  suit  against  the  United  States,  had  been  expressly  decided 
by  the  circuit  court  of  the  United  States  for  the  Maryland  district. 
The  following  is  the  language  of  the  court : 

^'  For  this  suit,  although  in  form  against  the  collector  for  doing  an 
unlawful  act^  is,  in  truth  and  substantially,  a  suit  against  the  United 
States.  The  money  is  in  the  treasury,  and  must  be  paid  from  the 
treasury  if  the  plaintiff  recover.  And  as  the  United  States  cannot  be 
sued  and  made  a  defendant  in  a  court  of  justice  without  their  consent, 
they  have  an  undoubted  right  to  annex  to  the  privilege  of  suing  them 
any  conditions  which  they  deem  proper.  And,  in  the  exercise  of  this 
power,  they  have  granted  this  privilege  in  the  form  of  a  suit  against 
the  collector,  where  duties  are  supposed  to  be  overcharged,  upon  con- 
dition that  the  claimant,  when  he  pays  the  money,  shall  give  a  written 
notice  that  he  regards  the  demand  as  illegal,  and  means  to  con- 
test the  right  of  the  United  States  in  a  court  of  justice  ;  and  stating 
also,  at  the  same  time,  distinctly,  the  specific  grounds  upon  which  he 
objects.  This  is  the  condition  upon  which  he  is  permitted  to  sue  the 
collector,  and  thus  to  appeal  from  the  administrative  to  the  judicial 
department  of  the  government.  It  is  a  condition  precedent." — (Mason 
and  Tullis  vs.  Kane,  MSS.) 

That  opinion  was  delivered  by  Chief  Justice  Taney,  and  decides 
that  a  suit  against  the  collector  for  overpaid  duties  is,  in  truth  and 
substantially,  a  suit  against  the  United  States.  And  it  also  decides 
that  such  a  suit  cannot  be  sustained  if  the  duties  were  paid  without 
protest. 

If  that  decision  is  correct,  as  it  undoubtedly  is,  it  shows  conclusively 
that  the  suit  now  before  this  court,  which  is  a  suit  against  the  United 
States  for  overpaid  duties,  paid  without  protest,  is  forbidden  by  the  act' 
of  1845,  and,  of  course,  cannot  be  sustained. 

The  claimant's  main  argument  is,  that  his  testator's  money  has 
been  unlawfully  obtained  by  the  government,  and  that  he  has  there- 
fore a  right  to  recover  it  back.  The  fallacy  of  that  argument  con- 
sists in  assuming  what  is  not  true,  namely,  the  unlawfulness  of  the 
collection  of  the  money.  The  truth  is,  that  the  money  having  been 
paid  without  protest,  was  lawfully  received  by  the  collector  and  by 
the  government. 

Congress,  as  a  matter  of  policy,  enacted  the  aforesaid  act  of  1845  ; 
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and  the  Sapreme  Court  of  the  United  States  have  decided,  as  they 
were  bouna  to  decide,  that,  according  to  that  act,  daties  paid  without 
protest  are  not  illegally  exacted. — (Lawrence  vs.  Caswell,  13  Howard, 
496.)  The  Court  of  Claims,  like  every  other  court,  is  bound  by  the 
law ;  and  as  the  act  of  1845  has  forbidden  any  suit  to  be  brought 
against  the  collector  (which,  it  is  decided,  would  be,  in  truth,  a  suit 
against  the  United  States)  for  duties  paid  without  protest,  this  court 
cannot,  whilst  that  act  is  in  force,  sustieiin  a  suit  against  the  gOYem- 
ment  for  duties  so  paid. 

The  act  of  1845  fixes  a  reasonable  time  within  which  objections  to 
the  duties  charged  may  be  made,  and  says  that  if  the  objections  are 
not  made  within  the  time,  the  duties  shall  not  be  recoyered  back. 
The  object  of  that  act  is  to  secure  prompt  and  final  settlementB 
relative  to  the  duties,  whilst  the  facts  can  be  easily  ascertained,  and 
to  prevent  the  continual  disputes  and  firauds  which  would  be  occasioned 
by  delay.  The  act  appears  to  be  founded  on  sound  policy ;  but  whe- 
ther it  is  so  or  not  is  a  question  for  the  consideration,  not  of  the 
courts,  but  of  the  leKislatiu*e. 

I  am  of  opinion,  for  the  above  reasons,  that  this  suit  for  over-paid 
duties,  paid  without  protest,  cannot  be  sustained. 


DAVID  WOOD  vs.  THE  UNTIED  STATES. 

Dissenting  opinion,  delivered  by  Blackford,  J. 

This  is  a  suit  for  overcharged  duties.  The  particulars  of  the  claim 
will  sufficiently  appear  firom  the  following  extract  from  the  petition: 

^^Your  petitioner  respectfully  represents,  that  during  tne  years 
1847,  1848,  1849, 1860,  and  1851,  he  imported  into  the  United  States 
certain  quantities  of  liquors  in  casks,  on  which  importations  duties 
were  imposed  and  paid  by  him  to  the  United  States,  not  only  on  the 
value  of  the  quantity  of  liquor,  ascertained  by  gauge  to  be  contained 
in  the  said  casks  when  imported,  but  also  on  the  value  of  the  quan- 
tity of  liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of 
importation,  which  was  lost — which  did  not  exist  at  the  time  when 
the  duty  was  imposed — which  was  not  and  could  not  be  imported  into 
the  United  States.  Your  petitioner  claims  a  return  of  tne  moneys 
exacted  from  him  as  import  duties  on  such  leakage  or  non-imported 
liquors." 

There  is  no  allegation  in  the  petition  that  any  objection  whatever 
was  made  to  the  payment  of  the  said  duties. 

No  evidence  has  been  taken  in  the  case ;  and  the  only  question  now 
before  the  court  is,  whether  the  petition  shows  a  good  cause  of 
action.  The  decision  of  a  majority  of  the  court  is,  that  the  petition 
is  sufficient.  From  that  decision  I  dissent.  The  ground  of  my  dis- 
sent is,  that  the  duties  in  question  were  paid  without  objection.  The 
dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of  Sturges, 
Bennet  &  Co.  vs.  The  United  States,  Beatty's  Executor  vs.  The 
United  States,  and  Spence  &  Reid  vs.  The  United  States,  are  referred 
to  as  a  part  o?  l\i\a  (ygvmoM,   \xl  *Oafe  <sx3b.waation  of  those  cases,  I 
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became  entirely  satisfied  that  the  act  of  Ck)n^ess  of  1846,  cited  and 
relied  on  by  me,  was  a  bar  to  the  claims ;  and  as  I  consider  that  act 
to  be  a  bar  in  those  cases,  I,  of  coarse,  consider  it  to  be  a  bar  in  this 
case. 

Since  the  judgment  of  the  majority  of  the  court  in  the  present  case 
was  rendered,  I  have  met  with  a  decision  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  which  clearly 
shows  that,  even  be/ore  the  act  of  1845,  overcharged  duties  paid  with- 
out objection  could  not  be  recovered  back  from  the  United  States. 
Such  payments  made  without  objection  are  what  the  law  denominates 
voluntary  payments ;  and  the  law  is  well  settled  that  money  so  paid 
cannot  be  recovered  back.  This  principle  not  only  applies  to  the 
present  case,  but  is  also  applicable  to  the  aforesaid  cases  of  Sturges, 
Bennet  &  Go.  i;^.  The  United  States,  Beatty's  Executor  vs.  The 
United  States,  and  Spence  &  Beid  vs.  The  United  States.  The  deci- 
sion of  the  district  court  of  the  United  States,  above  alluded  to,  is  as 
follows : 

An  action  was  brought  by  the  United  States  against  Clement  & 
Newman  on  a  custom-house  bond,  dated  30th  of  June,  1841^  condi- 
tioned for  the  payment  of  $793,  that  sum  being  part  of  the  duties 
charged  on  an  invoice  of  molasses  imported,  by  the  defendants,  from 
Cuba  into  Philadelphia.  The  defendants  claimed,  among  other  things, 
a  set-off  of  $346  22,  being  an  alleged  overcharge  of  duties  previously 
-paid  by  them.  Mr.  Watts,  the  district  attorney,  said  in  his  argu- 
ment that  though  the  amount  claimed  there  was  small,  the  principle 
involved  the  restoration  of  an  immense  sum — not  only  fifteen  or 
twenty  thousand  dollars,  before  paid  by  those  defendants,  but  millions  - 
to  other  importers  throughout  the  United  States,  paid  by  them  volun- 
tarily and  without  protest.  *****  Xo  the  second  credit  the 
defendants  ask  for,  we  reply,  first,  that  is  covered  by  the  same  objec 
tions  as  the  other ;  and,  second,  that  the  duties  on  which  it  is  founded 
were  paid  voluntarily,  and  could  not  be  recovered  by  the  defendants, 
they  naving  given  no  proof  of  compulsion  or  protest.  Mr.  Cadwala- 
der,  for  the  defendants,  said :  Both  our  claims,  for  credit  or  set-off, 
rest  on  these  reasons,  but  the  second  is  met  by  the  additional  objec- 
tion that  it  was  a  voluntary  payment  without  protest,  and  is  there- 
fore not  recoverable  against  tne  United  States.  We  reply  that  there 
is  evidence  of  a  protest  to  go  to  the  jury,  and  that  it  was  not  a  volun- 
tary payment,  it  was  required  as  a  preliminary  to  entry,  and  was 
exacted  cohre  officii,  and  is  therefore  not  voluntary,  and  may  be  ad- 
mitted as  a  set-off.  The  judge  (27th  of  March,  1843)  charged  the 
jury  as  follows : 

^'  If  the  jury  believe  that  the  value  of  the  sugar  or  molasses  em- 
braces all  costs  and  charges  at  the  place  of  exportation,  including  the 
costs  of  hogsheads,  barrels,  boxes,  &c.,  necessary  to  enable  the  parties 
to  export  it,  then  it  will  be  unnecessary  further  to  consider  the  ques- 
tion ;  should  they  think  otherwise,  then  a  new  question  arises  for  their 
consideration,  and  that  is,  where  the  duties  on  this  shipment  paid  vol- 
untarily and  without  objection,  in  consequence  of  the  parties  mistak- 
ing the  law ;  if  they  were  so  paid,  they  cannot  be  recovered  back,  or 
deducted  from  the  claim  of  the  United  States.     It  has  been  argued 
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that  a  payment  to  a  public  officer  cannot  be  considered  as  a  Yolnntary 
payment,  as  he  holds  the  compulsory  power  in  his  own  hands.  This 
may  be  so,  where  the  party  paying  objects,  at  the  time  of  payment, 
to  the  propriety  and  legality  of  the  charge.  It  is  not  necessary  there 
should  be  a  formal  written  protest,  but  tnere  must  be  some  objection, 
some  notice  that  the  claim  is  disputed,  as  the  ground  of  objection  or 
dispute  may  be  removed  or  agreed  to ;  but  if  paid  without  such  objec- 
tion, merely  on  a  mistaken  construction  of  the  law,  it  is  binding,  and 
cannot  be  recovered  back  or  8et  off  against  another  demand.  Was 
there  any  such  notice  or  objection  by  the  defendants  at  the  time  of 
payment?  The  only  evidence  on  their  part  is  that  of  Mr.  Newman, 
who  says  there  was  no  formal  protest,  but  Mr.  Clement  informed  him 
there  was  a  mistake  in  calculating  the  duties,  and  that  he  (Mr.  Clem- 
ent) had  been  talking  to  Mr.  Kern  about  it.  Mr,  Kern,  who  was  a 
deputy  collector,  is  since  deceased  ;  his  testimony  was  not  taken  in  his 
lifetime,  and  no  witness  is  produced  who  heard  the  conversation.  On 
the  other  side,  Mr.  Howell,  deputy  collector  ;  Mr.  Martin,  the  cashier; 
Mr.  Bell,  the  ascertaining  clerk ;  and  Mr.  McAdam,  the  bond  clerk, 
have  all  been  examined,  and  each  of  them  say  they  never  heard  of 
any  complaint  by  the  defendant ;  and  Mr.  Howell  states,  that  if  such 
a  complaint  had  been  made,  it  would  have  been  within  his  peculiar 
duty  to  examine  it ;  but  he  knows  of  none.  Still,  this  is  a  question 
of  fact  for  the  jury,  and  it  is  their  province  to  decide  it,  the  burden  of 
proof  being  on  the  defendants.  If  you  are  satisfied  that  a  duty  was 
charged  on  the  boxes,  or  hogsheads,  over  and  above  the  value  of  the 
sugar,  or  molasses,  at  the  time  and  place  of  exportation,  and  that 
such  excess  was  paid  by  the  defendants,  they  at  the  same  time  pro- 
testing or  complaining  against  the  justness  or  legality  of  the  demand, 
then  they  are  entitled  to  deduct  the  amount  of  such  excess  from  the 
sum  claimed  in  this  suit.  If,  however,  you  believe  that  no  excess 
was  charged,  or,  if  charged,  that  it  was  paid  voluntarily,  and  without 
complaint,  it  is  binding  on  the  defendants,  and  they  will  not  be  en- 
titled to  the  deduction."  Verdict  for  the  plaintiffs.  (United  States 
V8.  Clement  and  Newman,  Crabbe's  Reports,  499  to  515.) 

In  the  case  just  referred  to,  as  before  stated,  the  United  States  were 
the  plaintiffs  and  Clement  and  Newman  the  defendants.  The  defend- 
ants claimed,  as  a  set-off,  a  certain  sum  Ps  having  been  paid  for 
overcharged  duties.  The  court  decided  in  1843,  that  if  the  duties 
had  been  paid  without  objection,  the  payment  was  voluntary,  and  could 
not  be  recovered  back  from  the  United  States.  That  was  the  law,  as 
said  case  decides,  after  the  act  of  Congress  of  1839,  and  before  the 
act  of  1845,  relative  to  overcharged  duties.  When  that  decision  was 
made,  a  verbal  objection  made  at  the  time  of  payment  was  sufficient 
to  enable  the  party  to  recover  back  from  the  United  States,  by  way  of 
set-off,  overcharged  duties.  But  by  the  act  of  1845,  no  such  recovery 
can  be  had,  unless  the  objection  was  made  in  writing,  and  the  grounds 
of  the  objection  stated. 

The  above  mentioned  case  of  the  United  States  vs.  Clement  and 
Newman  was  decided  by  a  court  of  the  United  States,  in  which  case 
the  government  0?  V\ift\ixi\\fc^^\»Xfc^'«^a  itself  a  party.  The  decision 
is  entitled  to  gieat  xes^ecX.^  wA  \  ^\\fc\\.  W  KX^a  \ti\^^^  qC  showing 
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that,  independently  of  the  act  of  1846,  there  is  no  foundation  for  the 
present  claim  as  described  in  the  petition.  That  decision  is  in  direct 
opposition  to  the  judgment  of  the  majority  of  the  court  in  the  present 
case. 

The  above  are  my  reasons,  in  addition  to  those  given  in  the  cases 
of  Sturges,  Bennet  &  Co.  V8.  The  United  States,  Beatty's  Executor 
V8.  The  United  States,  and  Spence  &  Beid  vs.  The  Unit^  States,  for 
my  dissent,  in  the  present  case,  from  the  judgment  of  the  court. 


34th  Conqeess,  )   HOUSE  OF  REPRESENTATIVES.    (    Report 
SdSessum.     S  j  No.  171. 


GEOLOGICAL  SURVEY  OF  OREGON  AND  WASHINGTON. 


Jakdart  31,  1857. 


Mr.  THORmaxoN^  from  the  Committee  on  Public  Lands,  made  the 

following 

REPORT. 

[To  accompany  bill  H.  B.  No.  800.] 

The  Committee  on  PttUic  Lands  made  the  following  report  in  reference 
to  the  general  geoJogioal  reconnaissance  of  Oregon  and  Washington 
Territories  J  completed^  which  was  submitted  to  said  committee  for  con^ 
sideration. 

In  addition  to  the  explorations  in  these  Territories^  examinations 
and  collections  of  rocks,  soils,  and  minerals  have  been  made  along 
previously  unexplored  routes  to  the  Pacific,  including  an  examination 
of  the  northern  passes  in  the  Bocky  mountains.  Tnese  passes  were 
explored  by  Dr.  John  Evans,  in  1850-51,  and  a  good  wagon  route 
across  the  main  range  discovered ;  also  several  important  discoveries 
in  relation  to  the  courses  of  rivers,  incorrectly  laid  down  on  pre- 
viously published  maps,  and  the  value  of  their  bottom  lands  for  agri- 
cultural purposes,  or  an  emigrant  route  ;  an  exploration  of  the  main 
range  of  the  Bocky  mountains,  from  latitude  45^  north  to  the 
''  British  line,"  not  following  the  Indian  trails,  but  travelling  by 
the  compass ;  three  trips  in  Oregon  and  Washington  Territories,  by 
different  routes,  from  tne  boundary  of  California  to  the  British  pos- 
sessions on  the  north,  one  east  and  two  west  of  the  Cascade  moun- 
tains ;  three  crossings  of  the  coast  range  of  mountains^  in  different 
latitudes  ;  explorations  in  the  northern  ranges  of  spurs,  intermediate 
between  the  main  ranges  of  the  Bocky  and  Cascade  ranges  of  moun- 
tains. These  explorations  involve  the  crossing  of  eleven  ranges  of 
mountains,  and  the  travel  on  foot  or  on  horseback  of  12,000  miles, 
with  numerous  lateral  excursions,  involving  perhaps  an  equal  dis- 
tance. 

Along  these  routes,  specimens  of  the  prevailing  rocks,  coals,  soils, 
and  ores  have  been  collected  for  analysis,  serving  to  develop  the  min- 
eral and  agricultural  resources  of  the  country ;  and  generally  ba- 
rometrical measurements,  made  for  the  purpose  of  constructing  geo- 
logical sections  of  the  country. 
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These  joarneys  overland  to  the  Pacific,  and  explorations  in  the 
mountain  ranges  and  valleys  of  Oregon  and  Washington  Territories, 
have  not  been  made  along  highways  or  even  Indian  trails,  but  in  the 
pathless  prairies  and  the  fastnesses  of  rugged  mountain  ranges, 
covered  for  the  most  part  by  dense  forests,  many  of  them  previously 
untrodden  by  the  foot  of  the  white  man,  without  guides  or  military 
escort  for  safety,  and  the  transportation  of  supplies  for  comfort  and 
convenience,  but  with  two  or  three  voyageurs,  and  a  compass  for  a 
guide,  in  order  to  make  the  appropriations  by  Congress  for  this  ex- 
tensive and  interesting  field  of  labor  go  as  far  as  possible  in  develop- 
ing the  resources  of  the  country  and  adding  to  the  scientific  know- 
le^e  of  this  interesting  region. 

One  great  result  of  the  survey  has  been  to  develop  rich  coal  fields 
of  semi-bituminous  coal,  suitable  for  all  purposes,  except  sea-going 
steamers  on  long  voyages.  These  coals  crop  out  at  various  places 
from  the  British  line  to  near  Port  Orford  ;  and  are  in  almost  inex- 
haustible quantities.  The  existence  of  lead  ^'in  place,"  has  been 
discovered,  and  other  valuable  ores;  also  ^'a  bed,"  or  stratum,  of 
pure  limestone,  which  previously  it  was  supposed  could  not  be  found 
m  Oregon.  Gold  has  also  been  found  in  several  localities  in  Wash- 
ington Territory,  as  well  as  in  Oregon ;  which  proves,  on  examina- 
tion of  the  geology  of  the  country,  to  be  in  true  gold-bearing  regions. 

Owing  to  the  Indian  war  in  those  Territories,  more  than  doubling 
the  cost  of  supplies,  &c.,  and  the  means  of  transportation,  the  neces- 
sary expenses  have  somewhat  exceeded  the  estimate  and  appropriation 
by  Congress.  The  following  is  a  statement  of  the  deficiency,  and  the 
sum  necessary  to  complete  the  illustrations,  and  the  cost  of  publish- 
ing the  report,  maps,  &c. 

Vouchers  rendered  to  the  department  -  $16,065  87 

Appropriation  by  Congress  for  the  survey  -  13,000  00 

Balance  due  me  ...  3,065  87 

For  the  completion  of  the  analysis  and  prepara- 
tion of  the  report  for  publication  -  -  2,700  00 

5,T65  87 


A  careful  estimate  of  the  cost  of  publication,  including  geological 
sections  of  the  country  passed  over,  landscape  views  of  scenery  on 
changes  of  geological  formations,  general  map,  drawings  of  organic 
fossil  remains,  of  which  a  very  rich  collection  has  been  made  ;  print- 
ing, binding,  &c.,  &c.,  amounts  to  $15,300.  Detailed  estimates  of 
which  have  been  submitted  to  the  department.*  This  estimate  will 
publish  the  work  in  the  style  of  Dr.  Owens'  Greological  Report.  For 
the  reasons  aforesaid  your  committee  recommend  the  passage  of  the 
accompanying  bill. 

*  The  letter  from  the  Commissioner  of  the  General  Land  Office,  dated  January  17,  1857, 
to  lion.  J  Patton  AndeT«oiv/\«Vi«T«^\0[i  vc^tavWAi^^a^^^-ttQl  this  report,  as  exhibiting  Uie 
view  taken  of  th'ui  tubbed  b^j  X)ti\a  ^e^xXxonoX.  oiK  >\v«  ^tsi\Axt\^is<«VkTQs&K^. 
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Qbneral  Land  Office, 

January  17,  1857. 

Sm :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  16th  instant,  calling  for  information  as  to  the  amount  of  appro- 
priation necessary  to  publish  the  report  of  Dr.  John  Evans,  United 
otates  geologist  for  the  Territories  of  Oregon  and  Washington,  so  that 
it  may  be  available  to  the  public  interest,  and  to  communicate  any 
other  information  in  connexion  with  Dr.  Evans'  survey  as  I  may 
think  it  necessary. 

In  reply,  I  have  the  honor  to  state  that,  from  the  report  of  Dr. 
Evans  to  this  office,  bearing  date  the  28th  November  last,  it  appears 
that  the  appropriations  heretofore  made  for  geological  surveys,  and 
completion  thereof,  in  Oregon  and  Washington  Territories,  have  been 
exceeded  by  actual  expenditure  by  $3,065  87,  to  cover  which  liabili- 
ties, as  well  as  the  additional  sum  of  $2,700,  estimated  by  the  geolo- 
gist as  the  expenses  which  are  being  incurred  in  the  completion  of  the 
analysis  of  minerals,  coals,  and  earths,  and  the  preparation  of  his  re- 
port for  publication,  it  will  require  an  appropriation  of  $6,000 ;  to 
which  must  be  added  an  estimated  expense  for  the  publication  of  his 
final  report  on  the  geology  of  Oregon  and  Washington,  (upon  the 
supposition  of  5,000  copies  in  quarto  form,  and  in  the  same  style  of 
execution  as  the  geological  report  of  Dr.  D.  D.  Owen,  the  extent  of 
Dr.  Evans'  report  being  one  half  that  of  Dr.  Owens',)  the  sum  of 
$15,400. 

With  the  view  of  providing  the  requisite  means  to  defray  the  fore- 
going expenses,  incurred,  and  to  be  incurred  if  sanctioned  by  Congress, 
the  following  estimates  would  be  necessary : 

1.  For  defraying  the  expenses  incurred  in  making  the  geo- 
logical reconnaissance  in  Oregon  and  Washington  Territo- 
ries, over  and  above  the  appropriations  of  March  3^  1863, 
and  1855,  and  for  the  completion  of  the  analysis,  and  for 
the  preparation  of  the  final  report  of  Dr.  John  Evans, 

the  geologist,  for  publication $6,000 

2.  For  publishing  5,000  copies  of  the  geological  report  of 
Dr.  Evans,  the  geologist  of  Oregon  and  Washington  Ter- 
ritories, in  quarto  form,  under  the  direction  of  the  Com- 
missioner of  the  General  Land  Office,  and  under  the  im- 
mediate supervision  of  the  geologist 15,400 

The  report  of  Dr.  Evans  discloses  the  results  of  his  reconnaissance 
and  explorations,  during  four  years  and  a  half,  highly  favorable;  rich 
coal  fields  of  semi-bituminous  coal  have  been  found  in  various  places 
on  Puget  Sound,  at  Coose  bay,  and  other  navigable  waters,  and  in 
other  inland  places,  of  an  inexhaustible  extent ;  he  has  also  dis- 
covered on  a  large  tributary  of  the  Columbia  river  mountains  of  lime- 
stone, marble,  gypsum,  &c. 

The  services  rendered  by  the  geologist  to  the  country,  in  the  explo- 
ration of  vast  ranges  of  Oregon  and  Washington  Territories,  and 
some  of  their  localities,  hitherto  unvisited  by  scientific  explorers,  have 
been  highly  commended  by  repeated  legislative  resolutions  in  Oregon. 
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and  Washington  Territories,  and  greatly  appreciated  by  persons  en- 
gaged in  commercial,  agricultural,  and  mining  pursuits,  who  have 
urged  the  importance  of  geological  explorations  by  Dr.  Evans  ;  and, 
considering  his  labors  eminently  useful  in  a  scientific  point  of  view, 
as  well  as  of  subserving  the  interest  of  the  Pacific  shore,  by  indicating 
the  localities  of  the  country  possessing  mineral  and  agriculture 
wealth  to  our  enterprising  citizens,  whose  commendations  of  Dr. 
Evans'  explorations,  m  the  opinion  of  this  office,  are  worthy  of  the 
approbation  and  fostering  care  of  the  government. 

The  upshot  of  the  matter  is  briefly  this :  Either  what  hi\s  been  done 
in  the  way  of  exploration  and  development  of  coal  deposits  under  ap- 
propriations by  Congress  is  to  go  for  nothing,  and  remain  useless,  or 
be  brought  to  light  m  proper  form,  as  proposed  by  further  appropri- 
ation, to  close  the  business,  and  make  the  results  available. 

The  efiect  of  the  latter  measure  will  be  to  open  up  new  sources  of 
trade  to  active  industry  in  the  extraction  and  sale  of  coal  on  the  Pa- 
cific ;  thereby  furnishing  the  material  for  propulsion,  essential  in  our 
rapidly  growing  steam  commerce  on  the  Pacific,  at  cheatp  rates,  in- 
stead of  the  enormous  cost  of  the  articles  imported  from  the  east. 

Even  in  this  respect  the  measure  will  contribute  eminently  to  the 
advantage  of  that  distant  portion  of  our  territory,  whilst  it  will  sub- 
serve the  interest  of  the  wnole  country. 

I  am,  with  great  respect,  your  obedient  servant, 

THOS.  A.  HENDRICKS, 

Commissumer. 

Hon.  J.  Patton  Anderson, 

House  of  Representatives . 


34th  Cokobbbb,  )    HOtTSE  OF  BEPBESENTATIVES.    (  Bspost 
3d  Seaaion,     )  {  No.  172. 


MILITABT  ROAD  FROM  FORT  LEAVENWORTH  TO  FORT 

RILEY. 

PV  MNompaby  Mil  H.  R.  N«.  70S<] 


jAnrABT  31, 1867. 


Ifr.  FAinjonB,  from  the  Oommittee  on  Military  AfBurs,  made  the  fol- 
lowing 

REPORT. 

The  OommUtee  on  3f3itairy  Affa%T%y  to  whom  was  referred  Homee  bU 
No.  702,  to  provide  for  the  conetruction  o/mUitartf  roads  and  hr%dge$ 
in  the  Territory  of  Kaneaa^  have^  according  to  ordeTy  had{he4amB 
under  coneideraiion^  and  reipectfvJly  report : 

The  committee  is  not  aware  that  the  construction  of  a  road  from  a 
point  near  Westport,  Missouri,  to  Fort  Union,  in  New  Mexico,  is  at 
this  time  specially  required  for  any  military  purposes.  It  would  doubt- 
less be  important  to  emigrants  and  to  persons  engaged  in  trade  with 
New  Mexico,  and  in  other  respects  promote  the  interests  of  the  Terri- 
tories of  Kansas  and  New  Mexico  ;  but  as  there  are  no  considerations 
connected  with  the  military  service  of  the  country  which  makes  its 
construction  at  this  time  desirable,  the  committee  decline  to  recom- 
mend it  to  the  favorable  consideration  of  the  House. 

In  reference  to  the  proposed  road  from  Fort  Leavenworth  to  Fort 
Biley  they  concur  with  the  Secretary  of  War,  that  important  military 
advantages  would  be  derived  from  its  completion.  It  would  render 
the  communication  between  these  two  military  posts  and  depots  more 
certain  and  rapid,  and  would  facilitate  the  movement  of  troops  to  New 
Mexico  and  against  the  Indians  along  the  Arkansas. 

By  an  act  of  Congress,  approved  the  3d  of  March,  1853,  the  sum  of 
$11,725  was  apjpropriated  ^^  for  bridges  and  establishing  communica- 
tions between  Ix>rt  Leavenworth  and  the  Republican  forks  of  the  Kan- 
sas river."  Of  this  sum,  we  learn  from  the  Quartermaster  General, 
$9,181  56  has  been  expended.  To  bridge  the  streams  on  that  route, 
together  with  the  necessary  cost  of  excavation,  &c.,  would  require,  in 
his  opinion,  a  further  appropriation  of  $50,000. 

The  committee  herewith  annex,  as  a  part  of  this  their  report,  the 
letters  of  the  Secretary  of  War  and  Quartermaster  General  on  this 
subject 

They  accordingly  recommend  the  accompanying  bill  as  a  substitute 
for  the  bill  (No.  702)  referred  to  them. 
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War  Department, 
Washington^  January  28,  1857. 

Sir:  I  have  received  and  considered  the  letter  of  Hon.  J.  W.  Whit- 
field, and  the  bill  for  the  construction  of  roads  and  bridges  in  New 
Mexico,  which  you  transmitted  for  the  examination  and  opinion  of 
the  department. 

In  reply,  I  have  the  honor  to  state  that  important  military  advan- 
tages would  be  derived  from  the  completion  of  the  road  from  Fort 
Leavenworth  to  Fort  Riley,  provided  for  in  the  bill.  It  would  render 
the  communication  between  two  importarU  military  posts  and  depots 
more  certain  and  rapid,  and  would  facilitate  the  movement  of  troops 
to  New  Mexico  and  against  the  Indian  tribes  along  the  Arkansas.  It 
will  be  perceived  from  the  letter  of  the  Quartermaster  General  of  the 
army,  which  is  transmitted  herewith,  that  it  is  estimated  to  cost 
$50,000. 

A  recent  appropriation  has  been  expended  in  the  construction  of  a 
road  from  Fort  Riley  to  the  Arkansas — the  extension  of  which  to 
Fort  Union,  New  Mexico,  would  still  further  promote  some  of  the 
advantages  to  follow  the  completion  of  the  road  between  Fort  Leaven- 
worth and  Fort  Riley,  the  establishment  of  Fort  Leavenworth  having 
reference  to  military  communication  in  a  northwest  as  well  as  south- 
west direction. 

To  emigrants,  and  those  engaged  in  the  trade  with  New  Mexico,  a 
road  from  Kansas  City  to  the  crossing  of  the  Arkansas,  on  the  route 
to  Fort  Union*  would  be  preferred  to  that  from  Fort  Leavenworth  to 
the  same  point,  since  the  distance  by  the  two  routes  is  nearly  the 
same,  and  that  from  Kansas  City  has  the  advantage  in  starting  from 
a  point  nearer  to  the  large  commercial  cities  than  Fort  Leavenworth ; 
and  by  being  located  on  the  dividing  ridge  between  the  tributaries  of 
the  Kansas  on  the  one  side,  and  those  of  the  Missouri  and  Arkansas 
on  the  other,  avoids  the  crossing  of  difficult  streams. 

Very  respectfully,  your  obedient  servant, 

JEFF'N  DAVIS, 

Secretary  of  Wast. 

Hoti.  C.  J.  Faulkner, 

Oomm%iUt  on  Military  Affaire ^  Home  of  Represeniativea. 


QXTARTBRMASIBR  OeNBRAL's  OfFICB, 

Washington  city^fJanttary  22,  1857. 

Sir:  In  reply  to  the  note  of  the  Hon.  Charles  J.  Faulkner,  of  the 
Committee  on  Military  Affairs  of  the  House  of  Representatives,  re- 
ferred to  this  office  yesterday  with  a  letter  of  the  Hon.  J.  W.  Whit- 
field, urging  the  construction  of  certain  roads  within  the  Territory  of 
Kansas,  I  have  the  honor  to  state  that  the  only  one  of  the  routes  pro- 
posed to  be  opened  oi  itsv^tqi^^^  ^Vvdi  la  under  the  direction  of  the 
QaartermaBtei' » "De^ottwi^ii^^  \^  ^^\.  \^%\»^^t^  ^^\\*\jww^^t3Lworth  and 
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Fort*  Riley.  To  bridge  the  streams  on  that  route,  Congress,  in  1853, 
appropriated  |11,T25,  of  which  $9,T8l  56  has  been  expended,  and  a 
balance  remains  in  the  treasury  entirely  too  small  to  be  usefully  ap- 
plied. To  bridge  the  streams  on  that  route  properly — namely,  the 
blue.  Grasshopper,  Soldier  creek,  and  other  small  streams— together 
with  the  necessary  expenditure  in  cutting  down  some  hills  on  the 
route,  which,  it  is  said,  cannot  be  avoided,  will  require,  it  is  thought, 
not  less  than  fifty  or  sixty  thousand  dollars.  This  route  connects 
two  great  military  depots,  and  the  public  interest  would  be  greatly 
promoted  by  improving  it,  so  as  to  render  the  communication  more 
certain  and  rapid.  All  the  other  routes  are  important  in  their  bear- 
ing on  the  national  interests  ;  they  will,  if  opened,  afford  facilities  to 
emigrants  to  reach  the  remote  parts  of  the  Territory,  by  which  sup- 
plies for  the  frontier  posts  will  be  produced  in  their  vicinity,  and  the  * 
necessity  and  expense  of  bringing  them  from  a  long  distance  will  be 
avoided  in  a  few  years. 

I  return  the  papers  referred ;  and  I  am,  sir,  most  respectfully, 
your  obedient  servant, 

THOS.  S.  JE8UP, 

Quartermaster  General. 

Hon.  Jbfp'n  Davk, 

Secretary  of  War^  Washington  city. 


34th  Conqbkss,  >    HOUSE  OF  REPBESENTATIVES.    (    Report 
3d  Session.     J  J  No.  178. 


KANSAS— AUTHORIZES  CONSTITUTION  AND  STATE  GOV- 
ERNMENT. 

ITo  accompany  bill  S.  366.] 


Jamtabt  31,  1857. 


Mr.  Gbow,  from  the  Committee  on  Territories,  made  the  following 

REPORT. 

The  Committee  on  Territories^  to  whom  were  referred  Senate  bill  356, 
entitled  ^^An  act  to  authorize  the  people  of  the  Territory  of  Kansas  to 
form  a  constitution  and  State  government ,*'  pre^paraJtory  to  their  ad- 
mission  into  the  Union  on  an  equal  footing  with  the  original  States^ 
and  also  House  hiU  411, /or  the  admission  of  Kansas  as  a  State^  toith 
the  am^endment  of  the  Senate  thereto,  having  duly  considered  the  same, 
beg  leave  to  report  : 

In  the  act  of  Congress  organizing  the  Territory  of  Kansas,  the 
actual  residents  who  might  seek  a  home  within  its  limits  were  assured 
that  they  were  to  be  perfectly  free  to  form  and  regulate  their  domestic 
institutions  in  their  own  way,  subject  only  to  the  Constitution  of  the 
United  States.  A  prohibition  on  the  existence  of  slavery  that  had 
remained  in  force  for  more  than  a  third  of  a  century  was  stricken  off, 
and  a  vast  empire  was  thrown  open  as  a  prize  to  be  struggled  for  by 
free  and  slave  labor. 

The  first  legislature  to  be  elected  would,  in  a  great  measure,  if  not 
wholly,  determine  the  supremacy  of  slave  or  free  institutions  in  the 
expected  State.  What  should  be  its  character  was  then  a  question 
of  absorbing  interest^  not  only  to  those  who  expected  to  make  Kansas 
their  iuture  home,  but  as  well  to  the  people  of  the  whole  country. 
To  the  settler  seeking  this  Territory  it  was  a  question  of  vital  interest 
whether  he  would  be  permitted  to  rear  his  children  from  the  enerva- 
ting influences  of  the  institutions  of  human  bondage ;  to  free  labor, 
whether  it  would  be  allowed  a  choice  of  home  on  uie  public  domain, 
free  from  the  degradation  which  contact  with  slavery  everywhere 
brings  upon  labor  and  the  laborer.  To  the  people  of  every  section, 
whether  the  policy  of  slavery  restriction,  inaugurated  by  tne  fathers 
of  the  republic,  and  continued  uninterruptedly  for  more  than  sixty 
years,  sanctioned  bv  every  department  of  the  government,  legislative, 
executive,  and  judicial,  was  to  be  ovtsrturned,  and  a  new  doctrine, 
subversive  of  the  guarantees  of  freedom  and  the  rights  and  interests 
of  free  labor  to  be  established  in  its  stead. 

Those  who  regarded  the  expansion  of  slavery  as  an  element  of  po- 
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litical  power  hailed  the  repeal  of  the  Missouri  compromise  as  a  most 
fortunate  measure  in  furtherance  of  their  cherished  designs.  The 
kind  of  institutions  which  should  be  fastened  upon  Kansas  would  aflTect 
the  charrcter  of  the  federal  government  by  the  controling  influence 
which  it  would  have  in  determining  the  balance  of  power  between  the 
conflicting  elements  of  free  and  slave  labor.  Hence,  the  same  influence 
that  secured  the  repeal  of  this  restriction,  planned  and  sought  to  exe- 
cute the  subjugation  of  Kansas  to  slavery.  This  plan,  matured  and 
stimulated  by  secret  societies  organized  in  the  western  counties  of 
Missouri,  even  before  the  Territory  was  opened  for  settlement,  devel- 
oped itself  at  the  election  held  therein  for  members  of  the  legislature, 
by  the  appearance  at  the  polls  of  almost  five  thousand  men,  who  came 
in  organized  bands,  and  were  so  distributed  through  the  Territory  as 
to  control  every  council  district  and  every  representative  district  but 
one.  The  invaders  appointed,  in  most  cases,  their  own  officers  of  elec- 
tion, so  as  to  control  the  supervision  of  the  polls,  and  then,  by  force  or 
intimidation,  prevented  actual  residents  from  voting.  Of  the  6,301 
votes  polled  at  the  election  for  members  of  the  legislature,  but  1,410 
were  legal  voters. 

A  legislature  elected  thus  by  fraud  and  violence,  sought  to  secure 
a  self-perpetuation  of  its  power  by  enacting  laws  ingeniously  devised, 
in  utter  disregard  of  the  political  and  constitutional  rights  of  the 
people,  operating  upon  future  elections,  upon  the  administration  of 
justice,  the  organization  of  the  courts,  on  the  selection  of  all  officers, 
and  every  source  of  influence  and  power  so  as  to  hedge  in  the  usurpa- 
tion in  such  a  manner  as  to  close  everv  avenue  of  redress,  and  pre- 
clude all  possibility  of  overthrow.  The  more  effectually  to  guard 
against  any  loss  or  transfer  of  power,  they  denied  to  the  people  the 
selection  of  all  officers^  civile  military,  and  judicial,  and  continued  the 
control  of  subsequent  elections  in  themselves,  by  providing  such  dis- 
cretionary power  as  effectually  to  keep  the  successive  elections  under 
the  same  influence,  and  thereby  smother  and  defeat  the  popular  will 
and  thwart  the  action  of  a  majority. 

To  prevent  all  political  organized  action,  which  in  our  form  of  gov- 
ernment is  indispensable  to  success,  all  opposition  or  constructive  re- 
sistance was  declared  by  its  courts  to  be  treason,  and  the  most  active 
leaders  of  the  subjugated  majority  were  imprisoned  on  such  a  charge, 
or  driven  from  the  Territory.  Freedom  of  speech  and  the  press  was 
denied,  under  oppressive  penalties,  while  peaceable  assemblages  of 
the  people  to  petition  the  government  for  a  redress  of  grievances  were 
dispersed  by  the  army  of  the  republic  at  the  point  of  the. bayonet. 
Peath  or  the  felon's  chain  and  ball  was  the  penalty  of  free  diBcussion 
on  the  only  political  question  upon  which  there  was  a  diversity  of 
opinion  among  the  people. 

A  usurpation  thus  conducted,  and  power  thus  obtained,  it  is  unrea^ 
aonable  to  suppose  would  be  voluntarily  relinquished  by  the  usurpers. 
Nor  is  it  reasonable  to  expect  that  under  any  remedy  that  might  be 
provided  the  same  spirit  of  injustice  and  wrong  would  not  seize  upon 
every  opportunity  afforded  by  legislative  defects  or  omissions,  to 
repeat  the  same  pioee^.^  oi  \i«v\x\^\K$stL  va.  Qtder  to  reestablish  or  per- 
petuate itself  m  l\ie  ft^tm^  VSV-^oW^tL^oH^^T. 


STATE    OOVERITMENT    FOR   KANSAS.  3 

Large  bodies  of  the  men  who  have  carried  out  this  subjugation 
heretofore  can  with  great  ease,  at  any  required  moment,  be  thrown 
into  the  Territory  and  kept  there  under  pretext  of  residence,  difficult 
if  not  impossible  of  detection. 

Such  was  the  design  in  the  original  plan  of  subjugation,  as  developed 
in  the  evidence  of  one  of  the  leading  and  prominent  actors.  Colonel 
John  Scott,  who  held  the  office  of  city  attorney  of  St.  Joseph,  Mis- 
souri. In  his  testimony  before  the  Kansas  committee,  p.  932  of  the 
report,  he  says:  '^It  is  my  intention,  and  the  intention  of  a  great 
many  other  Missourians,  now  resident  in  Missouri,  whenever  the 
slavery  issue  is  to  be  determined  upon  by  the  people  of  this  Territory 
in  the  adoption  of  a  State  constitution,  to  remove  to  this  Territory  in 
time  to  acquire  the  right  to  become  legal  voters  upon  that  question. 
The  leading  purpose  of  our  intended  removal  to  the  Territory  is  to 
determine  the  domestic  institutions  of  this  Territory,  when  it  comes 
to  be  a  State,  and  we  would  not  come  but  for  that  purpose,  and  would 
never  think  of  coming  here  but  for  that  purpose.  I  believe  there  are 
a  great  many  in  Missouri  who  are  so  situated." 

Wlienever  the  slavery  issue  is  to  be  determined  upon  by  the  people  of 
KansaSy  in  the  adoption  of  the  State  constittUion,  new  invasions,  it 
seems,  are  to  be  made  with  sufficient  numbers  to  consummate  the 
original  wrong. 

Thus  was  the  subjugation  of  this  Territory  and  the  compulsion  of 
her  domestic  institutions  resolved  upon  by  a  neighboring  people  with 
large  resources  and  favorable  opportunities  for  carrying  out  their  pur- 
pose. In  any  measure  of  relief,  therefore,  that  seeks  a  remedy  for  the 
wrongs  of  the  people  of  this  Territory  through  new  elections,  nothing 
but  the  most  ample  provision  for  the  prevention  of  force  and  intimida- 
tion in  every  shape — of  fraud  and  evasion  of  the  law  by  voters — of 
fraud  and  complicity  by  the  judges,  as  well  as  for  the  subsequent  cor- 
rection of  all  these  things,  should  they  occur  in  spite  of  the  preventive 
measure — can  hold  out  any  hope  of  a  fair  and  satisfactory  result. 

The  Senate  bill  which  has  been  referred  to  your  committee  is  clearly 
insufficient  to  accomplish  these  ends.  To  any  one  at  all  familiar  with 
the  actual  condition  of  the  people  of  Kansas,  it  is  evident  that  there 
is  in  that  Territory,  resulting  from  the  circumstances  briefly  reviewed 
by  your  committee,  an  anomalous  condition  of  things,  so  that  the  pre- 
cautions ordinarily  sufficient  to  secure  a  fair  expression  of  the  popular 
will  would  be  entirely  inadequate,  and  legislation  deemed  ordinarily 
sufficient  would  produce  results  very  different  from  those  to  which  we 
have  been  accustomed. 

The  time  for  holding  the  elections  provided  in  the  bill  could,  it  is 
true,  be  changed  by  amendment,  but  only  by  abandoning  the  idea  of 
holding  the  election  on  the  same  day  as  the  Presidential  election  in 
the  States,  which  was  considered  by  the  friends  of  the  bill  as  one  of 
its  material  and  most  valuable  features.  The  time  itself,  it  was  urged, 
would  be  one  of  the  great  securities  against  invasion  and  fraud  at  the 

?>olls.  By  lapse  of  time  the  bill  is  stripped  of  this  feature,  which  its 
riends  regarded  as  so  valuable.  The  bill  recognizes  a  valid  legisla- 
ture for  Kansas,  and  thus  clothes  five  men  with  power  to  legislate  for 
the  Territory,  by  appointing  all  the  judges  of  election  and  prescribing 
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the  rules  and  regulations  for  conducting  the  same  and  making  retnmB 
thereof,  and  gives  them  unlimited  discretion  in  granting  certificates 
of  election.  These  five  commissioners,  for  the  time  being,  take  the 
place  of  the  legislature,  which  the  friends  of  this  bill  claim  was  fairly 
elected,  and  is  a  valid  legislature  for  the  Territory.  Yet  the  people 
are  not  to  be  entrusted  with  moulding  their  own  institutions  without 
the  special  superintendence  of  this  administration  and  its  appointeee. 

The  guards  and  rei^traint  against  illegal  and  fraudulent  conduct  of 
election  judges,  instead  of  being  provided  in  the  bill,  are  placed  at  the 
discretion  oi  the  general  administration,  which  has  already  ^dorsed 
and  sustained  the  usurping  government.  The  commissioners  who 
were  to  appoint  all  the  judges  of  election,  prescribe  the  rules  and 
regulations  for  conducting  the  same,  are  to  be  appointed  by  the  Presi- 
dent, and  the  rules  and  regulations  for  taking  an  enumeration  of 
voters  are  to  be  prescribed  by  a  member  of  his  cabinet,  and  would,  of 
course,  be  under  his  supervision. 

In  the  judgment  of  your  committee,  there  is  little  hope  for  the  sn^ 
eess  of  any  measure  of  relief  for  the  people  of  Kansas  which  is  en- 
trusted in  its  execution  to  an  administration  whose  neglect  of  duty,  or 
complicity  with  the  wrong  doers,  has  brought  upon  them  all  their 

WOCF. 

No  amendment  of  this  bill  would  obviate  this  objection.  For  strike 
from  it  this  feature  and  you  will  have  destroyed  the  entire  structure, 
and  to  make  it  of  any  efficiency,  entirely  different  provisions  would 
be  necessary. 

The  enumeration  of  voters  provided  to  be  taken  by  this  bill  would, 
in  all  probability,  be  abused  by  the  men  who  have  been  engaged  in 
the  past  usurpation  and  subjugation,  and  thousands  of  names  would 
fill  the  list  of  those  who,  like  Colonel  Scott,  would  be  on  the  soil 
claiming  to  be  residents,  and  who  would  have  come  for  no  other  pur- 
pose but  to  make  Kansas  a  slave  State.     How  are  the  commissioners 
to  exclude  from  their  enumeration  such  men  found  by  them  on  the 
soil  at  the  time  of  taking  the  enumeration?     Those  five  thousand 
men  who  invaded  the  Territory  to  usurp  its  legiKlative  power  could, 
with  the  same  ease,  secure  a  control  of  this  election,  for  they  have 
only  to  be  in  a  position  to  secure  their  enrolment  on  the  census,  and 
all  is  accomplibhed.     To  ascertain  that  persons  found  in  the  Territory 
are  not  resiaent  against  their  own  declarations  that  they  are,  would 
involve  the  necessity  of  the  contestants  visiting  the  adjoining  States 
to  find  unwilling  witnesses,  and  when  so  ascertained,  of  sending  pro- 
cess to  compel  their  attendance,  which,  if  possible  to  be  done  at  all, 
could  only  be  at  the  risk  of  life,  and  at  a  serious  expenditure  of  time 
and  money,  to  the  exclusion  of  all  other  business  for  months.    The 
extension  of  sufirage  to  persons  outside  of  the  Territory  who  claim  to 
have  been  forced  to  leave  on  account  of  the  troubles,  and  who  shall 
return  before  a  certain  day,  would  be  available  for  the  five  thousand 
invaders  who  voted  at  the  election  on  the  30th  of  March,  1855,  and 
might  be  taken  advantage  of  by  one  party  to  make  effectual  a  fraud, 
while,  judging  by  past  events,  the  other  party  would  not  be  permitted 
to  return. 

The  provisions  to  -^T^^^xiV  ^qt^%  ^\A  ^^^xiR^  Xj^k'^^ss^^i^^^^'^Qters  is 
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to  be  exercised  at  the  discretion  of  the  President  and  his  appointees, 
when  the  President  has  already  witnessed  odc  invasion  and  the  exer- 
cise of  violence,  by  which  the  will  of  a  majority  was  subverted  with- 
out any  interference  on  his  part  to  prevent,  or  measures  to  correct  it. 
The  penalties  to  punish  such  force  or  violence  would  be  a  dead  letter 
in  the  statute  book,  while  thecourts  of  the  usurpers  are  left  in  full 
vitality.  The  penalties  for  illegal  voting  would  avail  but  little  when  the 
voter,  as  soon  as  he  deposits  his  vote,  returns  to  his  home  beyond  the 
limits  of  the  Territory.  The  constitution,  formed  under  provisions  of 
law  so  lax  in  their  security  of  a  free  and  fair  exercise  of  the  elective 
franchise,  is  not  to  be  submitted  to  a  vote  of  the  people  for  ratifica- 
tion. A  course  unprecedented  in  the  history  of  the  country.  No  mat- 
ter what  enormities  the  constitution  might  contain,  it  is,  when  forced 
beyond  the  reach  of  the  people,  to  be  affected  by  it. 

The  bill  relieves  the  people  of  none  of  their  real  grievances,  but 
leaves  the  usurping  legislature,  and  all  its  acts,  except  test  oaths,  in 
their  original  force.  Not  one  of  the  many  laws  regulating,  sanction- 
ing and  protecting  slavery  as  an  existing  institution  is  changed,  or  in 
any  way  pretended  to  be ;  while  it  affords  no  ample  security  that  all 
rights  will  not  be  again,  as  heretofore,  trampled  down  at  the  ballot 
box. 

Your  committee  cannot  appreciate  the  necessity,  propriety,  or  jus- 
tice of  requiring  the  people  of  the  Territory  to  pass  through  the  entire 
process  of  forming  a  State  constitution,  and  incur  all  the  risks  of 
threatened  fraud  and  violence  and  suppression  of  the  popular  will, 
which  all  admit  is  liable  to  occur,  and  to  prevent  which,  confessedly, 
requires  the  most  unusual  and  vigilant  legislation,  and  the  employ- 
ment of  the  army  of  the  United  States  for  its  enforcement,  when  that 
people  have  already  adopted  such  a  constitution  and  form  of  State 
government  and  submitted  it  to  Congress. 

In  ordinary  cases  of  the  admission  of  a  State,  the  only  questions  to 
be  considered  are  the  conformity  of  its  organization  to  the  requirements 
of  the  Constitution,  the  amount  of  its  population,  and  the  duration 
of  its  territorial  pupilage.  In  tnis  case,  however,  the  urgent  and 
overruling  necessity  of  relieving  the  people  from  a  state  of  subjuga- 
tion revolting  to  all  ideas  of  republicanism,  and  utterly  inconsistent 
with,  and  subversive  of,  the  principles  of  our  institutions,  should  un- 
doubtedly exercise  a  large  influence,  or  even  supersede  objections  of 
some  weight  in  other  cases,  so  far  as  those  objections  are  to  matters 
merely  of  discretion,  and  not  relating  to  constitutional  requirement. 

In  the  report  made  by  your  committee  on  this  subject  at  the  last 
session,  (and  to  which  they  beg  leave  to  refer,)  it  was  clearly  shown 
that  this  proceeding  was  fully  justified  by  past  precedents,  and  had 
violated  no  constitutional  provision.  The  territorial  legislature  has 
no  power  to  confer  or  withhold  the  power  of  the  people  of  a  Territory 
to  form  a  State  government  for  presentation  to  Congress,  with  their 
application  to  be  admitted  as  a  State,  and  all  acts  of  permission  or 
prohibition  of  that  territorial  legislature  are  nugatory  and  void.  This 
doctrine  was  settled  in  Jackson's  administration  in  the  case  of  Ar- 
kansas, (as  shown  in  the  report  above  referred  to,)  as  well  as  in  the 
debates  of  the  Senate  in  the  case  of  Michigan,  and  especially  by  the 
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constitutional  doctrine  then  proclaimed  by  Mr.  Buchanan  and  unani- 
mously acquiesced  in  by  the  Senate.  The  position  taken  in  these  cases, 
that  the  power  to  form  a  State  government  for  submission  to  Con- 

Jrress,  including  the  provisional  election  of  State  officers,  is  derived 
rom  that  clause  of  the  Constitution  which  guaranties  to  the  people 
the  right  to  assemble  and  petition  Congress  for  a  redress  of  grievances; 
which  involves,  as  a  necessary  consequence,  the  right  to  originate  the 
movement  by  voluntary  primary  popular  meetings. 

It  is  sometimes  alleged,  however,  that  this  application  of  the  peo- 
ple is  not  to  be  tolerated  if  it  originate  in  opposition  or  hostility  to 
the  territorial  government.  Your  committee  are  unable  to  appreciate 
the  point  or  meaning  of  this  objection.  Every  application  of  the 
kind,  in  order  to*conform  to  the  Constitution,  must  treat  the  territo- 
rial government  as  a  grievance  from  which  the  application  seeks  relief, 
and  must  therefore  be  in  opposition  to  it.  If  the  meaning  be  that 
the  territoiial  government  is  unfavorable  to  it,  your  committee  have 
already  shown  that  their  assent  or  dissent  is  a  matter  of  no  moment 
whatever. 

And  even  if  this  disfavor  is  so  strongly  manifested  as  to  create  a 
decided  antagonism  between  the  territorial  government  and  the  x)eople, 
how  can  that  in  any  way  alter  the  rights  of  the  parties?  Or  if  the 
people,  in  the  exercise  of  their  constitutional  privilege  to  complain 
against  a  ^'grievance,"  should  complain  in  strong  language  inconsis- 
tent with  some  persons'  ideas  of  good  taste  or  propriety,  it  would  be  a 
singular  mode  of  punishing  them  for  an  offence  merely  against  good 
manners  to  deny  them  a  right  guarantied  by  the  Constitution  ot  the 
republic. 

In  the  State  constitution  presented  in  this  case  there  is  nothing  in- 
consistent with  the  federal  Constitution,  nor  in  opposition  to  the  terri- 
torial government,  except  that,  like  all  instruments  of  the  kind,  it 
necessarily  supersedes  such  government.  It  contains  no  assault  or  en- 
croachments upon  the  legitimate  rights  of  such  government.  The 
most  that  can  be  said  is,  that  it  was  adopted  in  bad  temper  to- 
wards the  "grievance"  to  be  redressed;  and  that  temper  might  have 
been  justifiable  or  unjustifiable,  (an  allegation  which  your  committee 
deem  it  entirely  unnecessary  to  inquire  into,  as  it  could  in  no  way 
change  rights;)  or  that  some  of  the  persons  advocating  the  movement 
had  committed  offences  against  the  territorial  government  laws,  which 
your  committee  deem  equally  irrelevant  and  immaterial. 

Having  shown  that  there  can  be  no  real  objection  to  granting  the 
application  on  the  ground  of  precedent  or  constitutional  requirement, 
and  the  form  of  government  being  republican,  it  only  remains  to  in- 
quire whether  it  is  justified  by  the  amount  of  population,  and  is  it 
desired  by  a  majority  of  the  people. 

As  to  population,  this  point  was  fully  considered  and  disposed  of  in 
the  report  of  your  committee  at  the  last  session,  and  they  have  nothing 
to  add  to  the  facts  and  arguments  then  adduced,  except  to  state  that 
all  objections  on  this  point  seem  to  have  been  waived  by  both  branches 
of  Congress.  The  House  passed  an  act  for  the  admission  of  the  State, 
and  the  Senate  paaaeA.  one  tot  \Xi^  vai\3;\^diate  formation  of  a  State  gov- 
ernment, in  OTdet  to  %\3l^  «b^\nA»^\o\i^^'vO^^\3X  \^v^^\.^  population, 
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and  the  bill  referred  to  your  committee  is,  therefore,  as  much  liable 
to  such  an  objection  as  is  the  substitute  which  they  recommend. 

The  remaining  point  to  be  considered  is,  whether  the  majority 
of  the  people  desire  to  be  admitted  as  a  State  under  the  consti- 
tution presented.  This  your  committee  deem  an  important  in- 
quiry ;  for,  however  clear  such  a  movement  may  be,  the  exercise  of 
a  constitutional  right  in  strict  conformity  to  constitutional  require- 
ments, and  sanctioned  by  acknowledged  and  well  established  prece- 
dent, it  is,  nevertheless,  a  mere  petition,  and  unless  approved  by  a 
majority  of  those  upon  whom  it  is  to  operate  the  petition  should  not 
be  granted.  Whether  it  is  so  approved  in  this  case  is  a  fact  which 
each  member  must  determine  for  himself  in  the  same  manner  as  he 
would  ascertain  any  other  fact  upon  which  it  is  necessary  for  him  to 
form  an  opinion  in  order  to  guide  his  vote.  This  necessity  is  con- 
stantly imposed  upon  legislators,  and  it  is  an  admitted  principle  that 
the  absolute  legal  evidence  which  is  required  in  judicial  proceedings 
cannot  be  had,  and  is  not  expected  or  required.  A  rule  that  should 
require  it  would  arrest  all  legislation.  Books,  letters,  newspapers, 
public  reports,  declarations  of  individuals,  and  ordinary  information 
of  all  kinds  are  daily  received  by  legislators  to  establish  facts  on  which 
they  base  their  votes.  Any  information  which  is  received  as  worthy 
of  credit  by  a  legislator,  and  which  produces  belief  in  the  existence  of 
a  fact,  is  sufficient  for  his  action.  It  is  not  necessary  to  cite  the  au- 
thority of  any  of  the  eminent  statesmen  who  have  announced  this  doc- 
trine to  sustain  this  position. 

In  view  of  the  history  of  Kansas  under  the  light  of  this  doctrine, 
are  not  the  facts  sufficient  to  justify  legislators  in  the  belief  that  & 
majority  of  the  people  approve  of  the  constitution  as  adopted  and  pre- 
sented ? 

It  is  idle  to  attempt  to  disguise  or  conceal. the  fact,  notorious  to  the 
whole  country,  that  the  great  and  only  point  of  contest  in  the  Terri- 
tory between  the  two  contending  parties  is,  whether  slavery  shall  be 
allowed  or  prohibited,  and  that  the  one  party  advocates  this  constitu- 
tion because  it  prohibits  it,  and  for  the  same  reason  the  other  party 
opposes  it.  To  every  man,  then,  who  believes  that  the  free  State 
party  is  in  a  majority  (no  matter  how  that  belief  is  induced)  the  peti- 
tion is  entitled  to  his  support. 

With  the  flood  of  information  relative  to  Kansas  that  has  for  two 
years  covered  the  whole  country,  and  which  has  been  sought  with 
avidity  by  every  person  desirous  of  understanding  its  strange  and 
eventful  history,  there  are  few,  if  any,  men  who  nave  not  formed^ 
and  even  expressed,  an  opinion  and  belief  as  to  which  party  is  in  the 
majority.  The  information  and  evidence  upon  this  point  is  so  exten- 
sive and  voluminous,  and  so  generally  understood,  that  your  commit- 
tee deem  it  unnecessary  to  do  more  than  refer  to  a  small  portion  of  it 
more  immediately  within  their  reach. 

By  reference  to  the  report  of  the  Kansas  special  committee  at  the 
last  session,  it  will  be  seen  that  at  the  congressional  election^  in  No- 
vember, 1854,  the  pro-slavery  party  polled  2,258  votes,  of  which  1,729^ 
were  shown  to  have  been  illegal,  although  the  investigation  did  not 
extend  to  all  the  districts,  and  the  committee  say  that  the  settlers 
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tpok  but  little  interest  in  the  election,  not  half  of  them  voting.  In 
February  and  March,  1855,  the  census  showed  2,905  voters,  and  on 
the  30th  of  March,  1855,  the  same  party  polled  6,427  votes,  and  the 
illegal  votes  were  4,908.  At  the  election  of  October  1,  1855,  they 
polled  2,721  votes,  of  which  857  were  illegal,  and  a  number  of  dis- 
tricts not  investigated.  In  the  first  two  of  these  elections  the 
other  party^  as  is  well  known,  scarcely  participated,  and  in  the  last 
not  at  all. 

At  the  election  of  October  9,  1855,  for  congressional  delegate.  Gov- 
ernor Boeder  received  2,849  votes,  at  a  time  when  there  was  no  occa- 
sion for  illegal  voting.  The  delegates  who  were  elected  to  frame, 
and  did  frame,  the  free  State  constitution  received  2,710  votes,  none 
of  which  are  shown  to  be  illegal.  The  vote  on  the  ratification  of  the 
constitution,  December  15,  1855,  was  1|778,  of  which  only  46  were 
opposed,  and  the  election  was  held  directly  after  the  first  invasion  to 
destroy  Lawrence,  and  for  that  reason  a  full  vote  could  not  be  polled. 

The  election  at  Leavenworth  was  interrupted  by  violence  of  the  op- 
posing party^  and  the  poll  books  and  ballot  box  destroyed,  where  tne 
free  State  vote  for  delegates  had  been  514.  So  that  the  vote  on  rati- 
fying this  constitution  was  in  reality  some  2,300,  notwithstanding  the 
disturbed  state  of  the  Territory,  and  influences  of  intimidation  that 
prevailed  at  that  time,  calculated  to  deter  free  State  voters  from  voting. 

This  brief  review  of  the  elections  held  clearly  indicates  that  the 

?arty  advocating  the  free  State  constitution  are  in  the  majority  in  the 
'erritory. 

But  the  ever-recurring  invasions  from  the  State  of  Missouri  at  all 
the  elections  of  the  Territory,  in  numbers  amounting  from  1,700  to 
5,000,  to  assist  the  pro-slavery  party,  and  elect  their  candidates  ;  the 
complicity  of  that  party  in  the  Territory  with  these  invasions ;  the 
willing  acceptance  of  this  aid,  and  the  laws  passed  by  them  when  in 
power  to  exclude  the  free  State  voters  from  tne  polls,  as  well  as  the 
violence  used  by  the  Missourians  and  the  pro-slavery  men  of  the  Ter- 
ritory to  break  up  the  election  under  the  State  constitution,  and  thus 
J  prevent  an  ascertainment  of  the  numerical  strength  of  the  former, 
urnishes  the  clearest  evidence  in  the  nature  of  their  own  admissions 
of  the  superior  numbers  of  their  opponents. 

It  is  not  to  be  credited  that  these  measures  of  fraud  and  violence  so 
often  repeated  were  unnecessary  to  carry  the  election. 

The  advocates  of  the  Senate  bill  referred  to  your  committee  indi- 
cate, by  their  support  of  that  bill,  the  opinion  that  the  formation  of  a 
State  government  is  the  proper  remedy  to  redress  the  great  wrong  that 
has  been  perpetrated  upon  the  people  of  Kansas,  and  to  restore  to 
them  their  rights.  This  was  the  opinion  of  your  committee  in  their 
report  at  the  last  session,  and  subsequent  events  have  in  no  way 
changed  or  weakened  it. 

As  there  seems  to  be  no  material  difference  on  this  point  between 
the  friends  of  the  Senate  bill  and  those  who  advocate  the  substitute 
now  recommended,  your  committee  omit  the  arguments  which  might 
be  adduced  to  establish  the  proposition,  and  refer  only  to  the  point  on 
which  difference  of  oip\\i\oia.  ei\e\.^.  k\A\.\i^t  is  whether  the  state  gov- 
ernment already  foxme^L  Ai«XV\>^  ^wi^vycL^wA^^-^XR^^^t  «hall  the 
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people  be  required,  under  the  present  difficulties,  to  pass  the  ordeal  of 
a  similar  proceeding  again  ?  Upon  this  point  your  committee  think 
there  is  no  sufficient  reason  for  the  latter  course.  The  constitution 
already  adopted,  as  has  been  fully  shown,  is  in  strict  and  undoubted 
C  conformity  to  constitutional  requirements,  is  justified  by  numerous 
and  authoritative  precedents — is  sustained  by  a  population,  agreed  by 
the  advocates  of  both  measures  to  be  sufficient,  and  which  is  expected 
by  all  to  increase  with  great  rapidity,  and  is  approved  by  a  majority 
of  the  people.  What  solid  objection,  then,  can  be  urged  against  itis 
adoption  ?  That  persons  who  are  displeased  with  the  prohibition  of 
slavery  which  it  contains,  your  committee  can  readily  conceive,  might 
prefer  another  trial  of  the  question  in  the  hope  of  a  different  result. 
But  that  will  hardly  be  received  as  a  reason  why  this  government  should 
withhold  from  any  portion  of  the  people  their  constitutional  rights, 
and  neglect  to  redress  their  wrongs. 

Tour  committee  therefore  recommend,  in  lieu  of  the  Senate  bill 
authorizing  the  formation  of  a  State  government  by  the  people  of 
Kansas,  a  bill  for  the  admission  of  Kansas  as  a  State  under  the 
Topeka  constitution. 

GALUSHA  A.  GROW, 
JOSHUA  R.  GIDDINGS, 
SAMUEL  A.  PURVIANCE, 
JUSTIN  S.  MORRELL, 
JOHN  J.  PERRY, 
AMOS  P.  GRANGER. 

H.  Rep.  lis 2 


34Tn  Congress,  )    HOUSE  OF  REPRESENTATIVES.    C  Report 
3d  Session.     K  I  No.  174. 


WILLIAM  EASBY— HEIRS  OF. 

[To  aooompany  bill  H.  R.  No.  655.] 


February  2,  1857. 


Mr.  BiSEOPy  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  teas  re/erred  the  petition  of  WtUiam 
Eashyy  surviving  partner  of  the  firm  cf  Eashy  dc  Hanly^  report: 

The  petitioner  represents  that,  agreeably  to  the  order  of  Colonel 
De  Russey,  of  the  17th  of  March,  1842,  they  shipped  on  board  the 
schooner  Elizabeth  three  hundred  and  six  barrels  of  lime,  for  the  use 
of  Fortress  Monroe  ;  and  that  on  her  arrival  at  Old  Point  Comfort,  in 
Virginia,  she  grounded,  sprung  a  leak,  took  fire,  and  the  lime  was 
destroyed  ;  that  Colonel  De  Russey  refused  to  pay  for  the  lime,  on  the 
ground,  as  alleged  by  him,  that  the  petitioners  were  bound  to  deliver 
the  lime  at  Fortress  Monroe  at  their  own  risk.  The  committee  have 
examined  the  papers  connected  with  this  transaction,  and  can  find 
nothing  in  them  to  justify  the  conduct  of  Colonel  De  Russey  in  refus- 
ing payment.  The  lime  was  shipped  for  and  on  account  of  Fort  Mon- 
roe by  the  following  order  of  Colonel  De  Russey : 

*'  Old  Point  Comfort,  February  17,  1842. 

* '  Gentlemen  :  I  have  to  request  that  you  will  ship,  on  account  of  Fort 
Monroe y  three  hundred  barrels  of  your  lime,  to  be  received  on  or  about 
the  1st  of  March  next. 

'*!  am,  with  respect,  gentlemen,  your  obedient  servant, 

'*R.  E.  DE  RUSSY, 
' '  Lieutenant  GciUmd  of  Engineers. 
''  Messrs.  Easby  &  Hanly, 

Washington.'* 

And  the  bill  of  lading  taken  by  the  shippers  of  the  lime  is  in  the 
following  words,  viz : 

'*  Shipped,  in  good  order  and  well  conditioned,  by  Easby  &  Hanly, 
on  board  the  good  schooner  called  the  Elizabeth,  whereof  is  master, 
for  the  present  voyage,  Peter  Jones,  now  lying  in  the  port  of  Wash- 
ington, and  bound  lor  Old  Point,  Virginia,  viz :  three  hundred  and 
six  barrels  of  lime,  and  to  be  delivered  in  the  like  good  order,  and 
well  conditioned,  at  the  aforesaid  port  of  Old  Point,  (the  danger  of 
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the  sea  only  excepted,)  unto  Colonel  De  RuBsy,  or  his  assigns,  he  or 
they  paying  freight  for  (he  said  lime  fifteen  cents  per  barrel. 

"  In  witness  whereof,  the  master  of  the  said  vessel  hath  affirmed  to 
three  hills  of  lading,  all  of  this  tenor  and  date,  one  of  which  bills  being 
accomplished;  the  other  two  stand  void. 

'^  Dated  at  the  city  of  Washington  this  4th  day  of  March,  1842. 

**  PETER  JONES." 

Colonel  De  Russey,  in  a  letter  written  to  Colonel  Joseph  G.  Totten, 
Chief  Engineer,  United  States,  dated  the  13th  of  January,  1844,  labors 
to  show  that  the  shippers  were  considered  by  him,  as  well  as  them- 
selves, as  incurring  all  the  risk  of  all  the  shipments  made  to  him  of 
lime  from  the  16th  of  March,  1839,  to  1840 ;  and  to  prove  that  the 
lime  in  question  was  in  like  manner  shipped  at  the  risk  of  the  ship- 
pers, he  makes  the  following  postscript  at  the  close  of  his  letter : 

"  P.  8. — A  bill  of  lading  is  also  sent  to  the  department,  to  show 
that  the  freight  and  all  other  expenses  were  incurred  by  the  shippersj 
and  that  one  dollar  and  fifty  cents  charged  per  barrel  for  the  lime 
was  the  price  fixed  by  the  gentlemen  upon  the  delivery  of  the  article 
at  Old  Point  Comfort.  D.  R." 

In  this  postscript  Colonel  De  Russy  seems  to  rely  upon  the  bill  of 
lading,  copied  into  this  report,  as  evidence  that  the  shippers  held 
themselves  liable  for  all  the  risk  and  expenses  incurred  by  the  voyage. 
The  committee,  however,  can  discover  no  such  evidence  in  the  bill  of 
lading  above  quoted  as  would  prove  "  that  the  freight  and  all  other 
expenses  were  incurred  by  the  shippers y*'  unless  they  were  to  adopt 
the  construction  which  it  is  too  evident  was  given  to  that  instrument 
by  Colonel  De  Russy,  that  is,  taking  the  promise  of  the  captain  of 
the  schooner,  given  in  the  usual  form  of  a  bill  of  lading,  to  deliver 
the  cargo  in  like  good  order  at  Old  Point  Comfort,  (the  dangers  of  the 
sea  only  excepted,)  as  the  promise  of  the  shippers.  It  is  owing  to  this 
mistake,  probably,  on  the  part  of  Colonel  De  Russy,  that  the  claimant 
has  been  Kept  so  long  out  of  his  money.  The  order  of  the  colonel  to 
ship  the  lime  for  and  on  account  of  Fort  Monroe  is  positive  and  uncon- 
ditional j  and  the  practice  of  merchants  places  the  risk  of  a  voyage  by 
sea  upon  the  person  ordering  goods.  When  a  merchant  in  New  York 
ships  goods  to  order  of  a  merchant  in  Richmond,  no  one  will  dispute 
that  the  risk  and  expense  of  the  voyage  is  incurred  by  the  merchant 
ordering  them,  except  so  far  as  the  risk  may  be  shared  by  the  captain 
of  the  vessel,  in  his  capacity  of  common  carrier;  and  in  that  capacity 
the  captain  of  this  vessel,  for  his  inattention  in  suffering  his  vessel  to 
get  aground  without  a  pilot,  might  probably  have  been  held  liable  for 
the  loss  of  the  lime.  Be  that  as  it  may,  there  is  nothing  in  this  case 
to  show  that  the  loss  of  the  lime  in  question  should  be  borne  by  the 
claimant;  and  therefore  the  committee  report  a  bill  for  his  relief. 
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